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merica v. Gonzales Doc.

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

UNITED STATES OF AMERICA, Case No: C 17-01523 SBA
Plaintiff, ORDER GRANTING IN PART AND
DENYING IN PART THE UNITED
VS. STATES' MOTION FOR SUMMARY
JUDGMENT

TOM GONZALES, as Personal
Representative for the Estate of Thomas Dkt. 35
Gonzales, Il, and as Successor Trusteg of

THE THOMAS J. GONZALES Il 2001
TRUST under agreement dated November
26, 2001 as amended and restated on
November 28, 2001,

Defendant.

The United States brings the instantion against Defendant Tom Gonzales
(“Defendant”), as personal representative fer Bstate of Thomas J. Gonzales, Il (the
“Estate”), and as successor truste@dldE THOMAS J. GONZAES Il 2001 TRUST,
under agreement dated November 26, 200&nsnded and restated on November 28,
2001 (the “Trust”), to collect unpaid interestsessed against Thasn). Gonzales, II,
deceased (“Taxpayer”). Perdly before the Court ihe United States’ motion for
summary judgment. Dkt. 33Having read and considerecethapers filed in connection
with this matter and being fully informethe Court hereby GRANTS IN PART and
DENIES IN PART the United Stas’ motion, for the reasons stdtbelow. The Court, in
its discretion, finds this matter suitable for resolution without oral argument. See Fed.

Civ. P. 78(b); N.D. CaCiv. L.R. 7-1(b).
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l. BACKGROUND*

A. THE PRIOR ACTION
Taxpayer sold shares of stock resulting icapital gain of $132,521,496 in the 200
tax year. Dkt. 174 at 2, Tom Gonzaledmited States, Case N08-03189 SBA (N.D.

Cal. Mar. 4, 2011) (“Refund Action” or “R.A.”)To avoid the income tax attendant to suc¢

a gain, Taxpayer participatedartax shelter._Id. at 14. Kpril 2001, he filed a tax return
for the 2000 tax year, wheree reported capital losses frahe tax shelter, 1d. at 5.

Taxpayer died in Decemb2001. Compl. § 2. Upon his death, Defendant becan
the personal representative of the Estate aocessor trustee of the Trust. 1d. 11 3-4.
Thereafter, Defendant signed a ssrof consent forms (i.e., t®nsents) that purported to
extend, through December 21006, the deadline fdhe Internal Revenue Service (“IRS”)
to assess taxes against Taygr for the 2000 tax year. Gonzales Decl. { 2.

On December 6, 2006, the3Rssued a notice of defascy to Defendant, in his
capacity as the representatofethe Estate, for underpaymteof income taxes in the
amount of $26,231,835 and an accuracy-rdlaenalty in the amount of $5,246,367.
SNOD at US000064. On Apil2, 2007, the IRSszessed the aforementioned sums, as
well as $13,361,360.50 in interest. Compl6f Form 4340 at US000003. On or about
April 13, 2007, the IRS gave notice of thesessment and made demand for payment.
Compl. § 17; Form 4340 at US000004.

The Estate paid the tax apdnalty under protest on August, 2007. Compl. T 11.
Defendant, as the personal representativeeoE#state, then filed an administrative claim

for refund. Id. The IRS abatdke penalty in full becausedlitstate had complied with the

L In support of the summary judgmenbtion, the United States provides the
Declaration of David B. Palmer, IRS Reveriicer (“Palmer Decl.”), Dkt 35-1; Form
4340, Certificate of Assessments, Paymeanis, Other Specified Matters (“Form 4340"),
id., Ex. A, Dkt. 35-2and Form INTSTD, id Ex. B, Dkt. 35-3.

In opposition to the motion, Defendant pres, inter alia, the Declaration of Tom
Gonzales (“Gonzales Decl.”), Dkt. 38 at 18 theclaration of Mark Wray (“Wray Decl.”),
Dkt. 38 at 19-20; Statutory Notice of Degeicy (“SNOD”), id., Ex. 1, Dkt. 38-1; Forms
872-1, Consent to Extend the TineAssess Tax (“Consents”),.j&xs. 2-4, Dkt. 38-2, 38-
3 & 38-4; and a notice of partial claim disallance (“Disallowance”), id., Ex. 6, Dkt. 38-6
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IRS’s disclosure initiative regarding abustes shelters, but otherwise disallowed the
claim. 1d. 1 12. The IRS dinot refund the penalty, howeayéut retained the funds as a
setoff against a portion of the interest oveedthe additional tax Itlity for 2000. Id.

On July 2, 2008, Defendant, as personalesgntative of the Estatiled suit in this
Court for a refund. Dkt. 1, R.A. Among othssues raised by the parties and decided b}
the Court was whether the IRS had properdited the refund of the accuracy-related
penalty against Taxpayer's unpaihtutory interest. Dkt. #7at 19-20, R.A. The action
was resolved in the United&®es’ favor on summary judgmefiSJ Order”), id., and the
Court entered judgment for the United Stai@d, 175, R.A. The Ninth Circuit affirmed
the judgment (“USCA Mema”), Dkt. 186, R., and the Supreme Court denied a petition
for writ of certiorari (“USSC Order”), Dkt. 190, R.A. See Compl. T 13.

B. THE INSTANT ACTION

Although Defendant satisfigtie underpayment of income tax and penalty prior td
filing the Refund Action, he failed to pay theerest assessed against Taxpayer for tax y
2000. Compl. 11 14, 18. As of August 2916, Taxpayer remad indebted to the
United States “in the amouaot $8,749,116.09, plus sueuditional amounts, including
interest and penalties, which ased and continue to accrue as\pded by law.” Id. § 19.

On March 21, 2017, the United Statesditee instant action against Defendant—ir
his capacity as the personal representative of the Esiches successor trustee of the
Trust—to collect unpaid intese assessed against Taxpay€he United States brings a
single cause of action for reduction of interest to judgment.

On January 9, 2018, the United Stdtk=sl the instanMotion for Summary
Judgment, seeking judgment against Defenaganpersonal representative of the Estate &
successor trustee of the Trust, “in the amaf $9,234,440.14, for unpaid interest
associated with the tax liabiligf [Taxpayer] for tax yea2000, less any additional credits
according to proof, plus intereshd other statutgradditions as provided by 28 U.S.C.

§ 1961(c) and 26 U.S.C. 88@B 6621 from Janua#y, 2018.” Mot. at 6, Dkt. 35.
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Defendant opposes the motion, arguing: (&)IRS fails to establish the liability of
either the Trust or the Estate; (2) the IRSam is barred by the statute of limitations;
(3) the IRS did not give the regite notice of the assessmenirgerest (4) the IRS’s claim
Is barred by estoppel; and (5) the IRS canngtae the Form 4340 to carry its burden of
proving the amount owed. Opp’n, Dkt. 38.

The United States filed a reply. Dkt. 4After the close of briefing, the Court
iIssued an order directing the partiesil® supplemental briefs on two issues: (1) the
liability of the Trust; and (2) #heffect, if any, of the Refd Action on Defendant’s statute
of limitations claim. Dkt. 44. The partissbmitted their respective briefs, and the motio
Is ripe for adjudication. U.S.’s Suppr., Dkt. 45; Def.’s Supp. Br., Dkt. 46.

. LEGAL STANDARDS

A. SUMMARY JUDGMENT
A party may move for summary judgment on some or all of the claims or defeng
presented in an action. Fed. R. CivbB(a). “Summary judgment is appropriate only

where ‘there is no genuine dispute as to @ayerial fact and the movant is entitled to

judgment as a matter of law.” Salazar-LimarCity of Houston, Tex., 137 S. Ct. 1277,
1280 (2017) (quoting Fed. R. Civ. P. 56(a)he moving party bearthe initial burden of
identifying those portions dhe pleadings, discovery, anflidavits that establish the
absence of a genuine dispute of material f&@iine v. Indus. Maint. Eng’g & Contracting
Co., 200 F.3d 1223, 1279th Cir. 2000) (citing Celotex Corp. Catrett, 477 U.S. 317,
323-25 (1986)). If the movingarty meets its burde the burden then shifts to the non-

moving party to go beyond the pleadiragsl identify specific facts demonstrating the
existence of a triable issue. Id. (citing Gelq 477 U.S. at 323-24Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248 (1986)).

In evaluating a motion feummary judgment, “the caumust ‘view the facts and
draw reasonable inferencesthre light most favorable tihe [non-moving party].”

Salazar-Limon, 137 S. Ct. at 1281 (quotingtbe. Harris, 550 U.S. 372, 378 (2007)

(quotation omitted)). Facts mus¢ viewed in this mannehowever, only if there is a
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genuine dispute as to material fact. Scott, 550 U.S. at 38@ factual dispute is material
if it “might affect the outcome of the suihder governing law.”_Anderson, 447 U.S. at
248. “Factual disputes that are irrelevantinnecessary will ndite counted.”_Id. A
factual dispute is genuine if itgperly can be resolved in favof either party._Id. at 250.
“If the evidence is merely colorable, omet significantly probative, summary judgment
may be granted.”_Id. at 249-50 (internal citations omitted).

B. TAX LIABILITY

“In an action to collect taxes, the government bears the initial burden of proof.”
Palmer v. United States, 1E63d 1309, 1312 (9th Cir997) (citing_United States v.
Stonehill, 702 F.2d 1288, 1293th Cir. 1983)). The govemment may satisfy this burden

by introducing into evidence its deficiendgterminations and assessments of taxes due
which are generally entitled to a presumptioc@frectness. Oliver v. United States, 921
F.2d 916, 919 (9th Cir. 1990)i{iag Stonehill, 702 F.2d at 1293As to the form of this

evidence, a Certificate of Assessments Ragments, i.e., a Form 4340, “is probative

evidence in and of itself and, ‘in the absemf contrary evidenc@is] sufficient to

m

establish that notices and assessments preperly made.” _Hansen v. United States, 7

F.3d 137, 138 (9th Cir. 1993) (quoting Hughes$nited States, 953 Zd 531, 540 (9th Cir.

1992) (a certified Form 4340 is admissibleaaself-authenticating public record)).
Introduction of the assessment shifts the butdehe taxpayer to rebut the presumption 4
countervailing proof._Stonehill,02 F.2d at 1294. If rebuttethe presumption disappears
and the burden of proving the deéocy reverts to the government. Id.

II. DISCUSSION

The United States moves to reduce ouatditag interest to judgment. Interest
accrues by operation of law uporethnderpayment of any ta6 U.S.C. § 6601(a) (“If
any amount of tax imposed by tlide . . . is not paid on or before the last day prescribe
for payment, interest on such amount &t dinderpayment rate established under section
6621 shall be paid for the ped from such last date to tdate paid.”). The United States
asserts that the Refund Actioanclusively determined Dafdant’s tax liability for the

-5-
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2000 tax year, and thus, the accrual of intesaghat tax is automati The United States
further argues that the Fori340 establishes that the assessnof interest was proper.

As discussed above, Defendant arguasttie United States is not entitled to
summary judgment for éhfollowing reasons: (1) fails to establish té liability of either
the Trust or the Estate; (2) its claim is barogdhe statute of limitations; (3) it did not give
the requisite notice of the assessment of iste(d) its claim is baied by estoppel; and
(5) it cannot rely on the Form 4340 to caits/burden of proving the amount owed. The
Court addresses these arguments seriatim.

A. LIABILITY OF THE ESTATE AND/OR TRUST

Defendant argues that the Estate and thstTare distinct, and that the United Statg
has failed to establish that the Trust (or poytion of it) is liable for the Taxpayer’'s
outstanding indebtedness. The Court agrees.

Little information regarding the Trust is beéathe Court. Defendant asserts, and {
United States does not disputeat the Trust became irre\adde upon Taxpayer’s death,
and thus, is taxable as an entity separate ft®grantor. After the Uted States failed to
respond adequately efendant’s argument in its replyidi, the Court directed the United
States to file a supplemental brief addres#ivagissue. The supplemental brief fares no
better. In conclusory fashiothe United States asserts:

For purposes of reducing the outstangdiinpaid interest assessment to
judgment, the tax liability o homas Joel Gonzales for tax year 2000 extends to
Defendant Tom Gonzales as both the PakBepresentative of [the Estate] and
the Trustee of [the Trust]. See Sequeiaperty and Equipmeéntd. Partnership

v. United States, No. CV-F-97-5044, 2002. 32388132, *2 (ED. Cal. June 3,
2002) (stating that an exator, administrator, or distributee of a distributed
estate are proper parties Bubstitution of a deceased party). The Trust, as a
beneficiary of the pour-overiwof Thomas Joel Gonzales a distributee of the
Estate and therefore DefendastTrustee is a propertsi¢] party.

U.S.’s Supp. Br. at 1-2.

The Court finds that Sequoia, which comserdentification of a proper party to be
substituted for a deceased litigant, is not diyezn point. 2002 W132388132, at *2. A
proper party—the personal representative oBbstate—is already present in this action.

-6 -
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The Court need not delve intockumatters of law, however. Even if Sequoia is germang

the United States fails tadduce facts demonstrating that the Trust is a “distributee of a
distributed estate.” Id. Neither the Trusttrument nor the will are before the Court.
Thus, even accepting that the Trust is adbeiary under the will, the Court cannot
ascertain whether the Estdias been distributed or wther the Trust received a
distribution. Defendant asserts that the Edtate in fact, madeo distributions to the
Trust. Def.’s Supp. Br. at 3. Whether it hasot, such evidence ot before the Court.

Because the United States fails to demoresttadt the Trust is a proper party to this
action, summary judgment as to the Trust ISNTED. In light of that determination, the
Court focuses its remaining aysis solely on the Estafe.

B. STATUTE OF LIMITATIONS

Defendant next argues that the Goweent’s claim is barred by the three-year
statute of limitations. Opp’at 8 (citing 26 U.S.C. § 64.(a) (“Except as otherwise
provided in this section, the amount of day imposed by this title sifi be assessed within
3 years after the return was filed . . . angprmceeding in court without assessment for the
collection of such tax shall be begun aftex éxpiration of such period.”)). His argument
Is twofold: (1) the Consents may be invalichagt the Estate, and thus, failed to extend the
statute of limitations; and (2) even if the Cents are valid, the time assess any tax or
interest was extended only through December 31, 2006.

1. Validity of the Consents

Defendant notes that the statute of litntias was initially set to expire in 2004.

Although the Consents purportemlextend the statute of limations to December 31, 2006

Defendant claims that the forms are “ambiguoudgp’n at 8. Noting that the Consents

2 In conclusory fashion, Defelant also disputes the liabjl of the Estate. Opp’n at
7 (“the moving papers fail to establish any basis for liabé#yhe taxpayer of either the
Trust or the Estate”). There is no dothmt Defendant, in his capacity as personal
representative of the Estate, is a properypadwever. As a personal obligation of a
decedent existing at the time of his or tleath, unpaid income taxes are properly
recovered as claims against the estate Z6 U.S.C. § 2053; Z6.F.R. 88 20.2053-1,
20.2053-4, 20.2053-6(f)Moreover, the liability of the Estia was conclusively determined
in the Refund Action, which Defendamtought on the Estate’s behallf.

-7-
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are signed, “Tom Gonzales TTEE [i.e., tre3teDefendant argues that he signed the
consents in his capacity as the trustee effttust, not in his capacity as the personal
representative of the Estate. Id. Thus, Ddéat posits, there isgenuine dispute as to
“the validity of the consents” agnst the Estate. Id. at 9.

The Court finds this argument foreclogsdthe Refund Action. Under the doctrine
of res judicata, “a final judgment on the nief an action precludes the parties from
relitigating issues that were or could have begsed in that action.” In re Baker, 74 F.3d
906, 910 (9th Cir. 1996). “In the [incomia)x context, once a taxyar’s liability for a
particular year is litigated, ‘mdgment on the merits is ragjicata as to any subsequent

proceeding involving the same claim and shene tax year.” _Id. (quoting Commissioner

v. Sunnen, 333 U.S. 591, 58848) (“Income taxes are levied on an annual basis. Eac
year is the origin of aew liability and of a separate cause of action.”)).

In the Refund Action, the pags litigated the issue oféhlaxpayer’s liability for the
2000 and 2001 tax years.idtevident that Defendant couiédve raised the issue of the
statute of limitations in that action. In fact, in the refund claim sitddnto the IRS prior to
the filing of the Refund Action, Defendangaied that “the statute of limitations for
additional assessment had expired as otlgte [the SNOD] was issued on December 6,
2006.” Dkt. 28-1 at 32, R.A. For any ohamber of reasons (e.g., because he deemed
argument meritless or becauseexglicitly relied on the validityf the consents in arguing
that his refund claim for 2001 was timelygedekt. 91 at 21-22, R.A.), Defendant later
omitted the statute of limitatioregument from his complaint. Nevertheless, res judicat
bars the Court from revisiting the legalitytbE underlying tax defiency and assessment

for which Defendant was fouridble in the Refund Action.

3 Defendant posits: “In reality, if claim presion applies in thisase to anyone, it
should apply to the United Sést In the [Refund] Actiorthe IRS could have, but did not,
pursue the claim for additional interest.” Def.’ppuBr. at 9. This issue was not raised
the opposition, and is beyond the scopthefsupplemental briefing order. Moreover, an
action to reduce unpaid tax assessments to jadgis not a compulsormgounterclaim in a
refund action._Caleshu v. United Stated) F.2d 711, 713-14 {8 Cir. 1978) (“[T]he
nature and purpose of the sttas authorizing governmenttaollection suits demonstrate
Congress’ intent that such suits wa to be compulsory counterclaims.”).

-8-
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2. TheLimitations Period

Even if the Consents are valid, Defendant asserts that “the time period for asse
the tax and interest was extended only thrddgbember 31, 2006.” Opp’'n at 9. Noting
that interest was not assessed until April2007, Defendant argudisat the assessment
was time-barred. Defendant makes two material errors.

First, by operation of sections 6503(a)éhd 6213(a), the statute of limitations was
suspended for 150 days after theCBNwas issued on December 6, 2608hannahan v.
United States, 47 F. Supp. 2d 1128, 1135-3b.(Eal. 1999). Consequently, the limitatio
period to assess a tax deficiency did nqtiexon December 31, 2006, but rather, on May
30, 2007._l1d. (explaining thanhy days remaining in the litation period continue to run
after the suspension period)efendant acknowledged as much in the Refund Action. S
Dkt. 91 at 21-22, R.A. The assessmemtApril 12, 2007 therefore was timely.

Second, although a tax deficiency mustbsessed within thrgears after a return
Is filed, interest “may be assessed and collectedngt tame during the period within which
the tax to which such interest relates maygtiected.” 26 U.S.C§ 6601(g); see also
Field v. United States, 3813d 109, 113 (2d Cir. 2004)gection 6601(g) supplies the

relevant limitations period” for the assessmafiinterest). The collection period for the
underlying tax at issue here extends “10 yaétex the assessment of the tax.” 26 U.S.C.
8§ 6502(a). Thus, given that the assessmemit@fest “coincidedvith the commencement
of the collection period, the assessment m@sloubt timely.” _Field381 F.3d at 113.

C. NOTICE

The Complaint alleges that notice oéthssessment of interest and demand for
payment thereof was given in April 2007. r@l. § 17. Defendant asserts that the IRS
failed to provide the alleged notice. As evidemf this purported failure, Defendant note

that he requested in discovery all notices asskssments sent to Taypr. Subject to and

~4The IRS is prohibited from making an assment for 90 days after a notice of
deficiency is issued. 26 U.S.C. § 6213(a?.eT|h1nn|n of the period of limitations to makq
an assessment is suspended for that periddaaur60 days thereadt. 1d. 8 6503(a)(1).

-9-
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without waiving its general objections, theSResponded that it Halready produced
responsive documents, identified as: (a) th©BIN(b) the Form 4340; (c) the SJ Order;
(d) the USCA Memo; and (e)¢HJSSC Order. Defendant asserts that, “[o]bviously, nor
of these documents include any notice allegedht . . . on or about April 13, 2007, for th
interest assessment.” Opp’n at 12. Hyuas that the allegation regarding notice is
therefore “unsubstantiated,” and it is “safetmclude that no such notices exist.” Id.

TheGovernment'sesponses somewhat unsatisfactory. It responds: “Defendant
seems to believe that he was entitled to receive a notice, separate from the [SNOD], 4
the assessment of interest. This is simplythetcase. Because the application of interes
Is automatic under [section 6601] in theeca$ an underpayment, his notice was the
[SNOD]. Defendant certainly cannot claim that he didreoeive proper notice of the tax
liability for which he has already receivaccomplete adjudication.” Reply at 2-3.

The SNOD issued in Decemi#006 did not include interesilo be sure, a notice of
deficiency need not—and, according to IR&sushould not—include interest. See 26
U.S.C. 8§ 6601(e)(1) (exempting@mest from deficiency proceedings); Field, 381 F.3d at
113 (section 6601(e)(1) expressly excludesastiefrom the definition of a “tax” for
purposes of deficiency proceedings); see &IR.M. 4.8.9.8.3 (0-09-2013), 2007 WL
7994343, at *1 (“The notice of deficientstter should specify the amount of tax and
penalty for each tax period, but should naiude the interest amount.”). Given that a
notice of deficiency need notclude interest, however, tli@vernment’'s assertion that
notice separate and apart from the SNOD igequired is tantamount to an argument tha
no notice is required at all. The Governmermvdes no authority to support this assertio
which is contradicted by statut See 26 U.S.C. 8§ 6601(e)(Unterest prescribed under
this section on any tax shall be pajbn notice and demand . . . .”) (emphasis added).
Generally, the notice and demand requiremesaisfied when the IRS informs a taxpaye
of the amount owed and requests paymenttifer26 U.S.C. § 6308]. The Court finds

that Defendant was thus entitled tdioe of the assessment of interest.
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The Government’s perfunctory andsupported argument aside, the Court
nevertheless finds that notice was prop#s. stated above, “Form 4340 is probative
evidence in and of itself and, ‘in the absemf contrary evidenc@is] sufficient to
establish that notices and assessments preperly made.” _Hansen, 7 F.3d at 138
(quoting_ Hughes, 953 F.3d at®. Here, the Form 4340 imdites that a “@tutory Notice
of Balance Due” was first sent on Apti2, 2007. Form 4340 at US00000&everal
additional notices were sent thereafter. 1dJ8000004-5. Defendant offers no evidence
to rebut the information contaidén the Form 4340. Indeed, Hees not even declare that
no notice was received; rather, he assertghiealRS failed to produce a copy of the notic
during discovery. At most, this evidences aeptil discovery violation, not a defect in
the assessment and collection procé&se Hughes, 953 F.2d at 539 n.4.

Moreover, the Court notes that Defenddiat, in fact, receive notice of the
assessment of interest. IretRefund Action, the Estate itcalleged that, “on or about
July 28, 2008, Defendant’si§] Internal Revenue Serwaccredited the $5,246,367
[accuracy-related penalty] against assertéet@st allegedly duef $13,361,360.50.”

Dkt. 28 § 12 n.*, R.A. The propriety ofexiting the accuracy-rdked penalty against the
outstanding interest was litigatedthre Refund Action._See Dkt. 174 at 19-20, R.A. ltis
therefore apparent that notice of the ass®nt of interest was given—and received—
sometime before July 28, 2008Taken together with the presumption of regular notice
established by the Form 4340, and in theealge of any evidence to negate that

presumption, the Court finds that noticetloé assessment of interest was proper.

® A statutory notice of balance due congéua notice and demand for payment.
See United States v. Scott, 290Supp. 2d 1201, 08 (S.D. Cal. 2003); see also Elias v.

Connett, 908 F.2d 521, 525 (9th Cir. 1990)H€ form on which a notice of assessment and

demand for payment is made is irrelevanioag as it provides the taxpayer with all the
information required unde6 U.S.C. § 6303(a).”).

¢ In the Refund Action, the Governmens@lproduced a Form 4340, dated August
19, 2009, showing assessed inteneshe amount of $13,361,360.5Dkt. 170-2 at 4, R.A.

-11 -
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D. ESTOPPEL
Defendant further argues that the Governtrslould be estopped from asserting it
claim of interest because the IRS twice represktiiat “no interest was due.” Opp’n at 14

Specifically, on December 6, 2006 and agaidone 11, 2008—attaet to the SNOD and

Disallowance, respectively,—tHBS provided a Form 4549-A, “Income Tax Discrepancy

Adjustments,” that reflected “Interest (IRC 83.)” in the amount of $0.00. SNOD at
US000069; Disallowance at USTIOS8. Although acknowledgirthat estoppel is applied
sparingly against the government, Defendagtes that the IRSimisstatements are the
“sort of ‘official misconduct’ that can be cadsred sufficient to éep the government.”
Id. (quoting Brandt v. Hickel, 42F.2d 53, 56-57 (9th Cir. 19)Y)0 This is based largely on

Defendant’s claim that the IRS failed to asser provide notice of the assessment of
interest prior to brining this suit, therebjfowing interest to accrue for 10 years.

“The traditional elements of an equitabtoppel claim include (1) the party to be
estopped must know the facts; (2) he mushitdat his conduct shde acted on or must
so act that the party asserting the estoppebhaght to believe it iso intended; (3) the
latter must be ignorant of theu# facts; and (4) he must ren the former’s conduct to his
injury. Additionally, a party asserting equbta estoppel against the government must al$
establish that (1) the government enghmeaffirmative misconduct going beyond mere
negligence; (2) the gowement’s wrongful acts will causeserious injustice; and (3) the
public’s interest will not suffer undue damameimposition of estoppé Baccei v. United
States, 632 F.3d 1140, 1147 (9th C012) (quotations and citations omitted).

Defendant fails to establithe elements of estoppéelhe fact that no outstanding
interest was shown on two forms is not necelysan affirmative r@resentation that no
interest would be due. Rather, it may simipdyve been the case tllaé notices to which
those forms were attached, i.e., the SNOD @&rsallowance, did not address the matter of
statutory interest. Moreover, even if the forms are construed as such a representation
Defendant has not shown that the IRS endageaffirmative misconduct. Although the
IRS may have been negligent in failing to aetely report the amount of interest owed,
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“negligence alone will not suppaa claim of equitable estoppagjainst the government.”

Baccei, 632 F.3d at 1147Finally, no injury or injustice gulted. As discussed above, the

evidence before the Cdudemonstrates that the IRS timelysessed the interest and issusg
a notice and demand for payment thereof. Dad@mt was made aware of the assessment
no later than July 28008, and the issue of crediting thigated penalty as a setoff against
the interest was litigated inglRefund Action. Thus, Dafdant cannot plausibly claim
that he failed to pay the inmtest for lack of notice.

E. THE FORM 4340

Finally, Defendant contends that the Government is not entitled to rely on the F
4340’s presumption of correctness to “prove2 #mount of interest owed. Opp’n at 12.
As a threshold matter, Defendants in asserting that the lted States must “prove” the
amount of interest. “Althougastablishing the amount t#x liability is a matter of
evidence, the amount ofterest accrued on suchxdiability is a matter of law.”_United
States v. Sarubin, 507 F.8d1, 816 (4th Cir. 2007) (emp#ia in original) (citing United
States v. Schroeder, 900 F2t44, 1150 n.5 (7tRir. 1990) (noting that the amount of

interest “is not something tlgovernment must prove atal’)). The government need
only provide sufficient evidend® prove the amount of thanderlying tax debt, “which
accrues interest by operation of statute.” Id.

In any event, Defendant’s arguments challenging the Form 4340 are without m¢

First, Defendant relies on Stallard v. Udit8tates, 806 F. Supp. 152, 159 (W.D. Tex.

1992) for the proposition that a Form 4340 &pared and executed after the expiration of

the statute of limitations is revidence that a validssessment occurred.” Opp’n at 14.

’ Brandt, cited by Defendant, is inapt and doescontrol. The Court in Brandt helq
thatdue process was violated where an agencywded misinformation (i.e., that no
adverse action would be sufferestlich that notice of an adge proceeding was effectively
deprived. 427 F.2d at 56-57The Court held that “somerms of erroneous advice are so
closely connected to the basic fairness ofdttministrative decision making process that
the government may be estopped from disamgviihe misstatement.” Id. Due process
concerns like those at issueBnant are not implicated here.

® Nevertheless, the government may (and should) provide documentation to ass
the Court in establishing the amount of ingtr@wed. _See Schroad800 F.2d at 1150 n.5.
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This argument is easily dispensed with. Although Stallard was affirmed on other grou
the Court of Appeals expressly rejected theppsition on which Defenddrelies. _Stallard

v. United States, 12 F.3d 489,394 (9th Cir. 1994) (“the digtt court erred” in requiring

a Form 4340 to be preparadgthin the prescriptive pesd). The Court of Appeals
explained that the assessment itself mustrbely, but that the sygorting record need not
be prepared within the stagubf limitations. _Id. Deferaht’s reliance on Stallard is
therefore clearly misplaced.

Second, Defendant arguestlihe presumption of valigitis rebutted here because
“evidence shows the information the forms to be erroneous.” Opp’n at 14. Specifically
he asserts that, “i007, the Form 434@ould have said . . . that the [$5.2 million penalty]
was owed,” even though the IRS subsequealigted the penalty dhe ground that it was

“wrongfully charged.” _Id. The logic behind tresgument is flawed. The form filed in this

action reflects that the accuracy-related jtgnvaas abated. Form 4340 at US000004.
Thus, no error appears. Moreover, insofar as an “error” existed in 2007, it was not in
form, but in the penalty assesaméself. “Where an assessntés based on more than on
item,” however, “the presumption of correcéseattaches to each item.” Stonehill, 702
F.2d at 1294. “Proof that atem is in error destroys thresumption for that single item;
the remaining items retain tingiresumption of correctnessld. Thus, even if the IRS
erred in imposing the accuracy-related penaligt énror does not infect other items, such
as assessed interest.

In view of the forgoing, the Court findsat the Government may rely on the Form
4340 to establish the amount of interest ow&te Form 4340, together with the Form
INTSTD, shows a balance due of $9,234,440.1dfdanuary 4, 2018. See Palmer Decl.
1 7. Defendant offers no evidanto dispute this sum. Catgiently, the Court finds that
the Estate remains indebtedhbe United States in the sum$8,234,440.14, plus interest
as provided by 26 U.S.C. 88§@band 6621 from January 2018, to the date paid.
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V. CONCLUSION

In view of the forgoing,

IT IS HEREBY ORDERED THAT:

1. The Government’'s motion for summagudgment (Dkt. 35) is GRANTED IN
PART and DENIED IN PART. The motion BENIED as to the Trust, and GRANTED a
to the Estate. Judgment shall be enterddvor of the United States and against Tom
Gonzales, as Personal Representative foEghate of Thomas J. Gonzales, I, in the
amount of $9,234,440.14, pliugerest as provided by 26 8I1C. 88 6601 and 6621 from
January 4, 2018, to the date paid.

2. Given that the Governmehas failed to establighe liability of the Trust,
and that the Court has already providesl Bovernment an opganity to file a
supplemental brief on the issue, the Government shall SHOW CAUSE why the action
against the Trust should not Bsmissed. The Governmestiall file a written response,
not to exceed 5 pages, withird@ys of the date this Orderaeatered. Failure to comply
with this Order will result irthe dismissal of the action agat the Trust without further
notice.

IT IS SO ORDERED.

Dated: June 20, 2018
AUNDRA BROWN ARMSTR@NG

Senior United States District Judge
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