Schoenmann et al|v. Pivot Point Partners LLC et al Dog. 9

UNITED STATESDISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

6 |l PIvOT POINT PARTNERS, LLC, Case No.: 17-CV-1680 YGR

7 ORDER DENYING LEAVE TO APPEAL
Appellant,

V.

10 ||E-LYNN SCHOENMANN, et al.,

11 Appellee.
- ©
SE 1
= 12 Presently before the Court is the motion ofd®iPoint Partners, LLC for leave to appeal,
5 ®
% 8 14 pursuant to 28 U.S.C. section 158(a) and Fadeules of Bankruptcy Procedure 8002 and
= O
a *g 15 8004(a)(2) and (b). Pivot Point seeks to appealrdar of the bankruptcy court denying its motign
O +
8 A for summary judgment
N g 16 yudg '
D E - Having carefully considered the motion and mesge thereto, the deasi of the bankruptcy
5 § 18 court denying the motion for summary judgmeni éhe record of the prior proceedings before
10 this Court, and for the reass stated herein, the Col&NIES the motion for leave to appeal the
interlocutory order.
20
l. BACKGROUND
21
- A. Summary of Allegations
- Appellee E. Lynn Schoenmann (“the Trusteethis bankruptcy trustee for the bankruptcy
” estate of debtor W.B Coylelhe Trustee filed a complaint in an adversary proceeding the
- bankruptcy court against defendants Trifildtinocenti LLC, and Pivot Point Partners, LLC,
- alleging a fraudulent transfer tdal property (“the Powell StreBroperty”) belonging to the
o7 bankruptcy estate. In the second amerwedplaint filed May 8, 2015, in the adversary
28
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proceeding $choenmann v. Trifiletti, et al., U.S. Bankruptcy N.D. GaCase No. 14-3144-HLB,
Dkt. No. 59, “SAC"), the Trustee alleges as follows:

Darrel Horsted (“Horsted”) and Telegraph Hiltoperties (controlled by Coyle) and North
Beach Partners LLP (NBP), also controlled by Coglened the Powell Street Property as of Apr
2004. (SAC 1 13.) In February 2012, HorsteeldsGoyle and others tonnection with the
development of the Powell Street Propertid. &t  14.) In Novembet012, Horsted agreed to
settle that suit. I¢l. at T 15.) As part of thaettlement, Horsted agreedassign his interest in the
Powell Street Property to InnoderLLC, (identified as the “buy®) in exchange for $1.25 million.
(Id. at 11 15, 17.) Coyle represented,behalf of Telegraph and NBiRat any of their interests in
the property were assigned to Innocenti as wefle Trustee alleges that Innocenti is also
controlled by Coyle. I¢l. at 1 16.)

In December 2012, Innocenti took out a $1.2 million loan from Lone Oak Fund, LLC, t
pay Horsted on the settlement deal, securedd®ed of trust on the Powell Street Property.
Innocenti is listed as the borroweld.(at 1 17.) Pursuant to the settlement agreement, Horsted
transferred his interest in the Pdingtreet Property to Innocentild( at §19.) Coyle is alleged to
have transferred his entire interestnnocenti to his mother, Trifiletti.1q. at 123.) In 2013,
Innocenti defaulted on payments on the loan. Tiustee alleges that no payments were made 4
all. (Id. at 26.)

Coyle filed his bankruptcy pgon on November 4, 2013.1d; at 130.)

The Trustee alleges that Coyle organized the sefigansactions behind the scenes to ke
Lone Oak from foreclosing on the property dahdng onto it” through the bankruptcy proceeding
allowing Pivot Point to obtain the property at wéo price than it would berwise have fetched on
the market. Id. at 11 27, 28, 29, 38.)Thus, on December 24, 2013, Pivot Point purchased the
promissory note and deed of trust on the Po®éet Property from Lone Oak paying $1.4 millig
(which included the default interest rate o#@24 Thereafter, Pivot Point issued a Notice of

Trustee’s Sale after it pchased the propertyld( at 1 31.) Notwithstandg the notice, Pivot Point

! See, eg., SAC T 29 (Pivot Point’'s managing membente: “ will need WB [Coyle]'s
advice on the foreclosure part dmalv to be a loan manager — ha — managing a loan he doesn’{
plan on paying to get us a building at a enee could never get on the open market.”).
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held off on the foreclosure sale in order to rurthgdefault interest to the point where no other
creditors would be interested in, or reach thetgqaj the Powell Street Property, now valued at
million. (Id. at 71 33, 34, 35, 36.) According to fheistee, Pivot Point’s members (Tamar
Fruchtman and Gabrielle Fruchtmiaarkin) are Coyle’s ex-girlfriendnd her sister (and the rest @
the members are Fruchtman and Larkin’s current spoudesht { 24.)

Through the adversary proceeding, the Truste&sto unwind some of the transactions
related to the Powell Street Profyeand to Innocenti, with the gbaf returning the Powell Street
Property or its value to Coyle’s bankruptcy estate. The Trustee alleges that Pivot Point actec
mediate transferee of Coylaigerest in the property.€., the interest that was represented by the
deed of trust) when it purchased the Lond& ©and note and deed of trust in December 2013, a
that the transfer was made with intent todar, delay or defrau@oyle’s creditors.

B. Procedural History

The Trustee filed the Second Amended Complaithe adversary proceeding against Piv
Point, Trifiletti, and Innocenti, on May 8, 2015. On June 25, 2015, the Trustee sought a
preliminary injunction, which the In&kruptcy court granted. In priproceedings, this Court held
that the preliminary injunction should bacated because the bankruptcy court’s finding of
likelihood of success on the merits relied ong@itsecond theory” that was not supported by
California law. (Order ¥cating Preliminary Injunctiorin re Coyle, 15-cv-4126, Dkt. No. 28, at
11, “PI Order.)

The case then proceeded before the bankruatast, with Pivot Point filing a motion for
summary judgment of all claims against it@ecember 7, 2016. Prito the hearing, the
bankruptcy court issued a detaiketitative ruling stating the reasdios its inclination to deny the
motion, and inviting the parties tmntest or accept the tentativdimg. Pivot Point contested the
tentative ruling and a hearing was held\arch 9, 2017. On March 10, 2017, the bankruptcy
court issued its order denying Pivot Pointistion for summary judgment which decided, among
other things, that the Pl Ordeddnot bar all federal and stateddulent transfer claims as a matte

of law, and that there were disputed issuasatierial fact as to whether Pivot Point paid a
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reasonably equivalent value for the Lone Oak aotdeed of trust, or made a valid payoff or
satisfaction of an antecedent debt.
. APPLICABLE STANDARD

This Court has jurisdiction to hear appeals friaterlocutory orders of the bankruptcy cou
upon a granting a motion for leave to appegse 28 U.S.C. § 158(a), Fed. R. Bankr. P. 8002,
8004(a)(2)(b). Leave to appealiaterlocutory order of the bankrugyt court is appropriate where
(1) there is a controlling questiaf law; (2) as to which a sutasitial ground for a difference of
opinion exists; and (3) an immediate appeal cowdderially advance the ultimate termination of
the litigation. Inre Bertain, 215 B.R. 438, 441 (B.A.P. 9th Cir997) (court considering whether
to grant leave to appeal banktcy interlocutory decision uided by 28 U.S.C. § 1292(b)hre
Cement Antitrust Litig. (MDL No. 296), 673 F.2d 1020, 1026 (9th Cir. 1981) (under section
1292(b), interlocutory appeal is within court’sclietion where there &controlling question of
law, substantial grounds for differee of opinion, and appeal may tex@ally advance the ultimate
termination of the litigation, asell as “exceptional circumstances”n deciding whether to grant
leave to appeal under section (@83), courts look to the analogous provisions of 28 U.S.C.
section 1292(b) governing rewr of interlocutory distct court orders by the courts of appeal.
Belli v. Temkin (Inre Belli), 268 B.R. 851, 858 (B.A.P. 9th Cir. 200I);re Wilson, No. BR 13-
11374 AJ, 2014 WL 122074, at *1 (N.D. Cal. Jan. 10, 2014).

First, a question of law is “comling” if its resolution on appeal could “materially affect
the outcome of the litigadn in district court.”In re Cement, 673 F.2d at 1026 (review of recusal
order would be collateral to, not cooiting of, basic issues of lawsuittelman v. Alcoa Global
Fasteners, Inc., 637 F3d 986, 990-992 (9th Cir. 2011) (pessidn to appeal under 1292(b) grante
where issue of definition of “high seas” in fedestdtute was determinative of the viability of the
complaint).

On the second factor, substantial grounds for a differengpioion on a legal question are
generally found to exist whertfie relevant circuit court hamt spoken on the point and other
circuits are in dispute; complieat questions of foreign law airevolved; or it presents novel and

difficult questions of first impressiorSee Couch v. Telescope Inc., 611 F.3d 629, 633 (9th Cir.
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2010);Inre Sperna, 173 B.R. 654, 658 (B.A.P. 9th Cir. 1994pnflicting views on issue created
substantial ground for difference @pinion, supporting leave to appeal)he fact that an issue is
novel, or that there is a disagreement almhith authority is controlling does not, by itself,
constitute a substantial difference ofripn to support an intecutory appeal. Couch, 611 F.3d at
633; Reese, 643 F.3d at 688 (lack of cases directly cotifig with the districitourt’s construction
of the law does not mean that there is not sualtisiaground for difference adpinion). Likewise,
disagreeing with the bankruptcy court’s rulimg, matter how strong that disagreement, is not
grounds for an interlocutory appedad.

Finally, on the third factor, an immediate appof an interlocury order must serve
judicial economy by materially advancingthltimate termination of the litigatiorSee Inre
Travers, 202 B.R. 624, 626 (9th Cir. BAP 1996 re Coleman Enterprises, Inc. 275 B.R. 533,
538-539 (8th Cir. BAP 2002). This factor is metamtresolution of the comlling question of law
“may appreciably shorten the time, effast expense of conducting a lawsuitri re Cement, 673
F.2d at 1027. The burden to show that an ioteriory appeal would materially advance the
ultimate termination of litigation is not establishigy the mere fact that review of a denial of
summary judgment might ultimately end the litigatidvicDonnell v. Riley, No. 15-CV-01832-
BLF, 2016 WL 613430, at *5 (N.D. Cal. Feb. 16, 2016).

Denial of leave to appeal is l¢ the sound discretion of the couth re City of Desert Hot
Sorings, 339 F.3d 782, 787 (9th Cir. 2003). While theurt applies a flexible standard in
considering whether to hear interlocutory appeals in the bankrpgicgss, “traditional finality
concerns still ‘dictate that we avoid having aeaake two completeps through the appellate
process.” Id. at 787 (internal quotation and citation omit¢denying review of decision denying
leave to appeal interlocutorydsr). Generally, only exceptionatcumstances will warrant an
interlocutory appealln re Cement, 673 F.2d at 1026.

[11.  DiscussiON

Pivot Point argues that there are “controlling issafdaw” as to: (1) aplication of the “law

of the case” doctrine; (2) existence of a cléamfraudulent conveyance based upon a transfer o

equity theory; and (3) the bundef proof on summary judgmente., whether the Trustee was
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required to present evidence in opposition to avomrsary judgment in Piva®oint’s favor. Pivot
Point’s arguments that these are “controlling isaafdaw” as to which there are “substantial
grounds for disagreement” ring hollow. Pivot Raiites no authority indating that these legal
issues are subject to any seriglisagreement within the Ninth ICuit or among the circuits, nor
does it argue they are complicatpgestions of foreign law, or noydifficult questions of first
impression. To the contrary, Pivot Point appesargply to disagree with the bankruptcy court’s
legal analysis, based on its readaighis Court’s Pl Order. For the reasons stated herein, Pivot
Point has not given a sufficient bs$or granting the extraordinary rdlief an interlocutory appeal.

Here, the Trustee alleges that: (1) Horstadgferred his interest in the Powell Street
Property to Innocenti (the alter ego of Coylegkthange for $1.25 million (SAC  17); (2) that a
$1.25 million loan was obtained by Innocenti/Coyle froome Oak Funds, and a transfer of a de
of trust on the Powell Street Property wasdm&rom Innocenti/Coyle to Lone Oak Funds as
security for the loanid. 1 17) ; and (3) the purchasetbét loan and deed of trusy Pivot Point
from Lone Oak meant that Pivot Point holds the diedust originally prowiled as security for the
loan by Innocenti/Coyled. 1 29). Pivot Point did not dispthese allegations in its summary
judgment motion, so there were razfual issues for the Trusteertdout. Rather, Pivot Point’s
motion relied on a purely legal argument: thabathe Trustee’s fraudulent conveyance claims
were barred as a matter of law based onGlisrt’s prior order, reversing the grant of a
preliminary injunction.

The PI Order was limited to review of the grounds on which the preliminary injunction
granted by the bankruptcy court.eikpressly stated that it did not “reflect a view on the merits g
the Trustee’s claims againswvBi Point.” (Pl Order at 11.Yhe underlying order this Court
reviewed was brief, indicating that it granted gineliminary injunction “[flor the reasons stated o
the record.” [nre WB Coyle, 15-cv-4126, Dkt. No. 3-19 at 2.) The reasons stated by the

bankruptcy court on the record were, in sum, that:

[ijn order for Lone Oak to have obtainad interest under the deed of trust, the
prior secured creditor had release its interesfAnd so even if for a split second,
there was interest of the Debtor, that interest of Innocenti that was transferred to
Lone Oak and then it passed to Pivot Point and because the transfer of Mr.
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Coyle’s interest — or North Beach Parsienterest to Innocenti in the Powell
Street is vulnerable, | find that there watenest of the Debtor in property that is
vulnerable here for purposes of the PiRoint transaction that the Trustee
attacks.”

(Id., Dkt. No. 3-18 [Transcriptht 29, emphasis supplied.)

In its review of that ordethe Court held that the bankruptegurt’s finding of likelihood of
success on the merits relied on a “split secoadryi which found no support in California law.
On this basis, the Court determined that the preéiny injunction should be reversed. (PI Order
10-11 (“grant of the preliminampjunction was therefore an aleusf discretion insofar as the
Trustee’s likely success on the merits relied upon the “split second” th&ofe)issue of whethel
the underlying decision ought to biéimned for reasons other thainose stated in the bankruptcy
court order was not argued, noddine Trustee offer arguments beyonere citation of the statute,
to support its theory on the merits. The Pl Otterefore did not reach the ultimate question of
whether the transfer of the deeftrust on the Powell Street Propeftom Lone Oak to Pivot Point
could qualify as a fraudulent trsfier for purposes of the 11 U.S<&ction 548(a)(1)(A). It only
determined that the theory relied upon indnelerlying order was naupported by any authority,
either in that order or offedeon appeal by the Trustee.

In sum, Pivot Point’s argument that thenkeuptcy court erred is based upon an overly
broad reading of the narrow Pld&r issued by this Court. The ®tder did not establish any “law

of the case” that the transferafeed of trust on the Powell&tt Property from Innocenti/Coyle

to Lone Oak, and then to Pivot Point, could not be considered an avoidable, fraudulent transter of

an interest in property as stated in section 948 did the Court make @etermination that Pivot

2 As the Court stated in the PI Order,

In so ruling the Court does not igndhe evidence showingivot Point likely
engaged in troubling activities which,aminimum, reflect its alliance with and
complicity in the Debtor’s history of&dudulently avoiding hisreditors. This
Order does not condone thoséaties nor does it reflec view on the merits of
the Trustee’s claims against Pivot Point. Instead, this Order is limited to review
of the preliminary injunction and ¢hgrounds upon which the bankruptcy court
issued the injunction. The Court conclude$y that it was ambuse of discretion
to grant the preliminary injunction foreHegal and factual reasons set forth by
the bankruptcy court.

(Id. at 14.)

at
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Point could not be consideredreediate transferee under the statukbus, there are no grounds fq
an immediate, interlocutory appeal. The motioD&sIIED.

In denying this motion for leaue appeal, the Court notes that its reading of the pertiner
authorities is that Congress intended for the Bankyu@bde’s definition of “transfer” to be as
broad as possibleSee 11 U.S.C. § 101(54)(D) (“transfeenhcompasses every “mode, direct or
indirect, absolute or conditional, voluntary ovatuntary, of disposing of or parting with (i)
property; or (ii) an iterest in property.”)accord Matter of Besing, 981 F.2d 1488, 1492 (5th Cir.
1993). Specifically, the Code incleslin the definition of transfer of an interest in property “the
creation of a lien.” 11 U.S.C. § 101(54)(A). Catiing Ninth Circuit precedent holds that a
fraudulent transfer may include not only transferthefownership of propsstbut also tansfers of
an interest less than ownership, utthg a lien or deed of trus&ee In re Fair Oaks, Ltd., 168
B.R. 397, 401 (B.A.P. 9th Cir. 1994) (tsfer of deed of trust constitagta transfer of an interest in
property for purposes of section 548(&)re Ezra, 537 B.R. 924, 929, 935 (B.A.P. 9th Cir. 2015)
(affirming bankruptcy court judgemt avoiding 2004 deed of trumtd the 2009 deed of trust “as
actual fraudulent tragfers under 8§ 544(b)"yee also Inre Mastro, 465 B.R. 576, 620 (Bankr. W.D
Wash. 2011) (“The Medina Deed of Trust is @latile by the Trustee asfraudulent transfer
pursuant to 8 548 as the entire February Noteséetion was sham.”). These authorities are whg
should control the analysis, here and movorgvard in the bankruptcy proceedings.

This order terminates this bankruptcy apgtellproceeding. The Clerk is directed to

terminate the case and close this docket.

| T1sS0O ORDERED.
Date: September 28, 2017 WK—
YVONNE GENzALEZ ROGER

NITED STATESDISTRICT COURT JUDGE
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