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ment of Pakistan Through Its Ministries et al Doc.

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

MOHAMMAD MINHAJ KHOKHAR, Case No: C 17-01769 SBA
Plaintiff, Related to
Case No: C 15-06043-SBA
VS.
ORDER DENYING REQUEST FOR
GOVERNMENT OF PAKISTAN FURTHER EXTENSION AND
THROUGH ITS MINISTRIES, et al., DISMISSING ACTION WITHOUT

PREJUDICE
Defendants.

Plaintiff Mohammad Minhaj Khokhar (“Platiff”), acting pro se, filed the instant
action against Defendants Government of §taki through its Ministries; Ministry of
Finance; Ministry of Overseas Pakistafisluman Resources Development; Ministry of
Interior; Ministry of Law & Justice; Minisy of Foreign Affairs; Secretariat Prime
Minister; and Mr. Malik Murtaza, Deputirector of FIA Sindh at Karachi (“Mr.
Murtaza”) (collectively, “Pakistan Defendail), as well as numeus other defendants—
including Amjad Yousuf (“Amjad”)—who haveot yet appeared. Before the Court is
Plaintiff's request for an extension of the time to file a First Amended Complaint. Dkt.
l. BACKGROUND

Plaintiff initiated the instant action on Mar80, 2017. Dkt. 1.0n May 16, 2017,

the action was related to a previously fileti@t, Khokhar v. Amjad Yousuf, et al., Case

No. 15-CV-06043-SBA.Dkt. 30. The two actions involve many of the same defendant
and appear to arise out of the same contedclispute between Plaintiff and Amjad. The
instant action introduces the Pakistan Defetsiehowever, and appears to embrace ever

that occurred subsequent te tiling of the earlier action.
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On July 3, 2017, @ Pakistan Defendants (with the exception of Mr. Murtaza) file
Motion to Dismiss for Lack of Jurisdictiomder the Foreign Sovagn Immunities Act.
Dkt. 43. The parties stipulated to extend the time for Plaintis$pond to the motion
from July 17 to July 31, 2017Dkt. 46. In granting the stipulation, the Court further
extended Plaintiff's time to respond to the motto August 9, 2017. Dkt. 51. Plaintiff
also filed an additional request for an extenf the “entire caledar by 50 days,” Dkt.
49, which the Court deniess baseless, Dkt. 52.

On August 7, 2017, Plaintiff filed yet arar request for an extension of the time t
respond to the motion to dismiss. Dkt. 34.ruling on the motion, the Court found that
Plaintiff had failed to complyith Civil Local Rule 6-3 oto demonstrate the need for a
further extension. Dkt. 58Nevertheless, the Court gractelaintiff a limited further
extension, ordering him tespond to the motion by Auguss, 2017._1d. The Court
admonished Plaintiff that no furthertersions would be given. Id.

On August 15, 2017—the day beforeeaponse to the motion was due—Plaintiff
filed a notice of voluntary disnmssl as to the Pakistan Defently including Mr. Murtaza.
Dkt. 59. On August 23, 2017, the Court issued an KRaéeognizing Dismissal of
Pakistan Defendants and Dismissing Complaitit Wweave to Amend. Dkt. 60. The order
identified numerous deficiencies in Plaintiftemplaint, which the Court dismissed with
leave to amend for failure satisfy Rules 8(a) and 9(bAmong other things, the Court

noted that, “aside from an ostdsie claim for breach of cordact—which is already alleged

in Case No. 15-CV-06043—Plaintiff alleges nocdishable cause of action.” Id. at 4. The

Court afforded Plaintiftwenty-one days to file an amenbeomplaint, andvarned that the
failure to timely amend could result in dismissatlod action with prejude. 1d. at 6.

On September 13, 2017—the day an adsel complaint was due—~Plaintiff filed a
request for an extension. DBtL. In his request, Plaintiff stated that he was in the midst
discussions with the Government of Pakistad waiting to meet witthe Director of the
Criminal Division of the Fedeflanvestigation Authority (“FIA) in Islamabad regarding an

ongoing investigation involmg some of the defendants in this action, including and
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chiefly, Amjad. _Id. 11 1-3. In ruling onétrequest, the Court noted that Plaintiff had yet
again failed to comply ith Civil Local Rule 6-3 or to prode an adequate justification for
an extension. Dkt. 62. Specally, the Court noted: “Althouglflaintiff asserts that he is
in the midst of discussions with the Govermmnef Pakistan . . . the Pakistan Defendants
have been dismissed from this action. @ieéendants that remain in this action are not
associated with the Government of Padkastand Plaintiff fails to explain how his
discussions with the Government of Pakigtaevent him from timely filing an amended
complaint against the remainidgfendants.”_Id. at 2.

Despite the foregoing, the Court grantedififf a limited extension, ordering him
to file a First Amended Complaint on or bef@eptember 27, 2017. Id. at 2. The Court
advised that, dbsent exigent and unforeseen circumstances, no further extensionswill
be granted.” Id. (emphasis in original). The Caddurther advised that “the failure to
comply with the Fedetdules of Civil Procedure, the Local Rules of the Court, or any
Court Order is grounds for dismissal of #Htion under Federal Rule of Civil Procedure
41(b).” Id. The Court thus warned that “dadure to comply withany order or applicable
procedural rule, including tHailure to timely file an ameded complaint, will be grounds
for the imposition of sanctions, up to and inchglthe dismissal of the action.” Id. at 3.

On September 27, 2017—the day theeaded complaint was due—Plaintiff filed

the instant Request for an térsion to File First Amended Complaint by 28 Days until
October 25, 2017, wherein he provides twatifications for the proposed extension.
Dkt. 63. First, Plaintiff is waiting to see hdatve ongoing FIA invagation into Amjad and
“his co-partners in crime” will pogress._ld. at 2. Second, Plaintiff is awaiting a respons
to his request that the FIA discipline Mr. Muréa 1d. Depending on the progress of thes
matters, Plaintiff threatens to refile hisichs against Mr. Murtaza and/or all of the

Pakistan Defendants. Id. at 2-3.

1 Specifically, if the FIA fails to “speedp” the investigation and “discipline” Mr.
Murtaza, Plaintiff threatens to refile his claimgainst Mr. Murtaza. Dkt. 63 at 3. In
addition, if the FIA “does not show any sulygtal progress or backs out,” he threatens tg
“refile against all defendants includingg@rnment of Pakistan.” Id. at 4.

-3-

e

e



© 00 ~N oo 0o B~ W N P

N RN DN RN N N NN DN R P R R R R R R R
0o N o oo A WO N R O ©O 0O No o0 ODN - O

. MOTIONTO CHANGE TIME

“When an act may or must be done withispecified time, theourt may, for good
cause, extend the time . . . withwathout motion or notice if # court acts, or if a request
Is made, before the original teror its extension expiresFed. R. Civ. P. 6(b)(1)(A).
Where good cause is shown, a request faaension generally shalbe granted in the
absence of bad faith by theoming party or prejudice to thedverse party. Ahanchian v.
Xenon Pictures, Inc., 624 F.3@53, 1258-59 (9th Cir.0) (citing 4B Charles Alan
Wright & Arthur R. Miller, Federal Practecand Procedure § 1165 (3d ed. 2004)). A

court’s decision to grant or deny an extenss reviewed for an abuse of discretion.

Jenkins v. Commonwealth Laffdtle Ins. Co., 95 F.3d 79 795 (9th Cir. 1996).

As a threshold matter, a motion seekingalargement of time #t alters an event
or deadline already fixed by Court order cattmvolves papers required to be filed or
lodged with the Gurt must be filed in accordance with Civil Local Rule 6-3. See Civil
L.R. 6-1(b). As provided by Civil Local Re16-3(a), a motion to enlarge time must be
accompanied by a proposed order and a deata. Among other thgs, the declaration
must: (1) set forth with particularity, theasons for the requested enlargement of time;
(2) identify the substantial harm or prejudibat would occur if the Court did not change
the time; (3) disclose all previous time modgiions in the case, whether by stipulation of
Court order; and (4) describe the effe@ thquested time modifitan would have on the
schedule for the case. Id.

On at least two prior occasions, the Cadvised Plaintiff that a motion to change
time must be filed in acedance with Civil Local Rule 6-3Dkt. 58 at 2; Dkt. 62 at 2. On
both occasions, the Court providetintiff with a link to the LocaRules. Dkt. 58 at 2 n.1;
Dkt. 62 at 2 n.1. The Court also expresslymvea Plaintiff that théailure to comply with
the Federal Rules of Civil Procedure, the UdRales of the Court, or any Court Order is
grounds for the imposition of sanctions, umatal including dismissal of the action.

Dkt. 62 at 2-3. Nevertheless, Plaintiff has ggain failed to complwith Civil Local Rule
6-3 in filing the instant request for an extems The request is not accompanied by a
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proposed order or declaration, and otherwise fails to include the requisite contents. “[
of a motion as the result of a failure to comypiyh local rules isvell within a district
court’s discretion.”_Tri-Valley CARES v. U.®ept. of Energy, 671 F.3d 1113, 1131 (9th

Cir. 2012) (affirming denial of motion to augment the record wtierenovant failed to
include the contents for an administrative mantias required by the court’s local rules).
The Court could therefore deny Plaintiff gjreest for an extension on this basis alone.
Moreover, although “[g]ood cause’ ssnon-rigorous standafdAhanchian, 624
F.3d at 1259, the Court cannot find that Rtifi has met his burdeof establishing good
cause for a further extensioithe Court notes that the Pakistan Defendants’ prior motio
to dismiss for lack of subject matter jurisiion appeared meritorious. After receiving
numerous extensions of the time to opposentiotion on the merits, Plaintiff chose to
voluntarily dismiss the Pakistan Defendantghout prejudice. Thereatfter, the Court
dismissed the operative compliaas to the remaining defendarfior failure tocomply with
Rules 8(a) and 9(b). Despitevirag received one extension and more than a month to fi
an amended complaint, Plaintiffiled to do so. Instead, heeks a further extension on th
ground that he needs additional time $sess the progress of the FIA’s criminal
investigation into Amjad anthe disciplinary matteagainst Mr. Murtaza before deciding
whether to bring the Pakistan Defendants batktims action. This is not an adequate

justification for afurther extension.

As a threshold matter, the Court warned mifithat no further extensions would be

granted absent exigent and unforeseen circums&anoéis request fa further extension,
Plaintiff failed to identifyany such unforeseen exigerfcyRather, the request is based
solely on Plaintiff's vacillatng outlook with regard to thieakistan Defendants. As the
Court previously advised Plaintiff in its prior order granting a limited extension, howev

the Pakistan Defendants have bdemissed from this action, and Plaintiff's ongoing

_ . 2 Prior to filing the instant requegJaintiff was well aware of both the FIA's
criminal investigation and MMurtaza’s purported improprietie®laintiff has repeatedly
asserted that he expects the proasgglin Pakistan to advance slowly.
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interactions with the Pakistan Defendantso way prevents h from timely filing an
amended complaint against the remaining defetsdalhe Court will not allow this action
to languish indefinitely foreasons related to non-partfe&inally, even if Plaintiff were to
file an amended complain thatdsdthe Pakistan Defendants baaio this action, his desire
to first evaluate the progresstbk proceedings taking place in Pakistan in no way justifi
his failure to file an amended complaint adesed. Furthermore, Plaintiff cannot use the
continued threat of this action as leveraghis dealings with the Pakistan Defenddnts.
Once a complaint is filed in a district couwatplaintiff must be prepared to prosecute the
action. Accordingly, Rintiff is not entitled to a further extension.
[Il. DISMISSAL

Having determined that a flaer extension will not be gréad, this action is without
an operative pleading. Because Plaintiff fite comply with a court order directing him
to file an amended complawithin the time specified, thguestion of dismissal arises.

Pursuant to Federal Rule of Civil Procegldi (b), the district court may dismiss an
action if the plaintiff fails to prosecute or ¢comply with a court orde Failure to file an
amended complaint within the time specified by the Cdws fjualifies as grounds for
dismissal._Yourish v. Cal. Amplifier, 199.3d 983, 992 (9th €i1999) (affirming

dismissal of an action for failure to amenditimely fashion). “In determining whether tg
dismiss a claim for failure tprosecute or failure to complyith a court order, the Court
must weigh the following factors: (1) the pigts interest in expditious resolution of
litigation; (2) the court’s neetb manage its docket; (8)e risk of prejudice to

defendants/respondents; (4) the availabilitiess drastic alternativeand (5) the public

~ 3Infact, given that the Pakistan Defendanave been dismissed from this action,
Plaintiff could not simply re-allge causes of action againstithin an amended complaint

but would be required to seek leave of tlw€ under Federal Rule of Civil Procedure 21|

4 Indeed, the granting of a further extemsan these grounds would be prejudicial 1
the Pakistan Defendants. Plaintiff's voluntaigmissal of the Pakistan Defendants denie
them a decision on the meragtheir motion to dismiss for lack of subject matter
jurisdiction. Although Plaintifhow threatens to bring them baicko the action, he delays
In doing so. Thus, the Pakistan Defemdaare prevented from seeking a judicial
determination as to whether they are subject to suit.
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policy favoring disposition of s on their merits.” Pagtalan v. Galaz&91 F.3d 639,

642 (9th Cir. 2002). Dismissal is appropriatenése at least four factors support dismissg
... or where at least three factors ‘stronglypgort dismissal.”_Hernandez v. City of El
Monte, 138 F.3d 39399 (9th Cir. 1998).

The Court finds that the aforementioned fagtorigh in favor of dismissal. “[T]he
public’s interest in expeditiougsolution of litigation alwayfvors dismissal.”_Yourish,
191 F.3d at 990. Likewise, the Court’s néednanage its docket also favors dismissal.
Plaintiff's failure to prosecute this actitvas undermined the Court’s ability to move
toward an expeditious resolution of the caBagtalunan, 291 F.3d at 642 (“It is incumbet
upon the Court to manage its docket withioeithg subject to routine noncompliance of
litigants”). Indeed, the flure to file an amended complainas brought the action to a hal

The third factor—the risk of prejudice tioe defendants—gendisarequires that the
“plaintiff's actions impaired defedant’s ability to proceed to trial or threatened to interfe
with the rightful decision of the case.” Pagtan, 291 F.3d at 642\t the same time, the
Ninth Circuit has indicated that the risk okprdice is “related to the plaintiff's reason for
defaulting in failing to timely anmme.” Yourish, 191 F.3d at 99 Here, as discussed abov
regarding the request for an extension, Rlimteasons for failing to file an amended
complaint are insufficient. lbrief, despite the Court’s prior warning that no further
extension would be granted absexigent and unforeseen airmastances, Plaintiff failed to
timely amend the complaint dhe ground that he is carhplating, but has not yet
determined, to bring the Pakistan Defendaatskhbnto this action. Setting aside the fact
that Plaintiff has not obtained leave to addRla&istan Defendants, this type of tactical
litigation decision in no way justifies the failure to file an amended complaint as orderg
The third factor thus weighs strgly in favor ofdismissal.

As to the fourth factor, the Court hasealdy employed less drastic alternatives to
dismissal. In its order dismissing the or@isomplaint with leave to amend, the Court
warned Plaintiff that a failureo timely amend could resuit dismissal of the action.

Dkt. 60 at 6. Thus, when Plaintiff filed Hisst request for an extension, which was also
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without basis, the Court could have dismisetlaction immediately. In consideration of
less drastic alternatives, howeyvtthe Court granted Plaintiff a limited extension. In doing
so, the Court again warned Pitif that the failure to timel file an amended complaint
would be grounds for dismissal of the actidpA] district court’s waning to a party that
failure to obey the court’s order will resultdmsmissal can satisthe ‘consideration of
[less drastic sanctions] requirenté Ferdik, 963 F.2d at 1262.

Finally, although the final factor favorirdisposition of cases on the merits weighs
against dismissal, see Pagtaon291 F.3d at 643, such disfition is impossible absent an
amended complaint. The Court has providedrff notice of the defects in his pleading,
leave to amend, and an extension of theraiment deadline. Given the extent of the
defects in the initial complaint, which fail¢ol allege any cognizable cause of action not
already alleged in the related actiore thourt can no longer employ less drastic
alternatives to dismisbkan the face of Plaintiff's failuréo file an amended pleading. On
balance, these factors thuditate in favor of dismissal.

Nevertheless, as it appears that Plaintiffyrhave been unprepet to prosecute the
instant action, and in view of his prosatus and the relatively early stage of the
proceedings, said dismissdlall be without prejudice.

V. CONCLUSION
For the reasons stated aboMe|S HEREBY ORDERED THAT:
(1) Plaintiff's request for an ¢ension, Dkt. 63, is DENIED.

(2) The instant action is BMISSED without prejudice psuant to Federal Rule
of Civil Procedure 41(b).

(3) The Clerk shall close the file andrtenate all pending matters and deadline

IT IS SO ORDERED.

Dated: 10/10/17
AUNDRA BROWN ARMSTR@NG

Senior United States District Judge




