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Oracle America Inc. Flexible Benefit Plan et al Doc

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

ANDREW C. AND ROBERT C., Case No.: 17-CV-2072-YR

Plaintiffs, ORDER GRANTING MOTION FOR JUDGMENT
IN FAVOR OF PLAINTIFF AND DENYING
V. DEFENDANT’'SCROSSM OTION
ORACLE AMERICA INC. FLEXIBLE BENEFIT Dkt. Nos. 70, 71

PLAN, UNITED HEALTHCARE |NSURANCE
COMPANY, et. al.

Defendants.

Presently before the Court amess-motions forydgment on plaintiffsclaim for health
benefits under a plan coverbd the Employee Retirement Income Security Act (“‘ERISA”), 29
U.S.C. 8§ 1001et seqfiled by plaintiffs Andrew C. and ébert C. (Dkt. No. 70) and defendants
Oracle America Inc. Flexible Benefit PlandaUnited Healthcare Insuree Company (Dkt. No.
71).

Having considered the parties’ briefingd the complete administrative recéttie Court
GRANTS plaintiffs’ motion forjudgment pursuant to Rule 52 of the Federal Rules of Civil
Procedure on plaintiffs’ clai for health benefits andeNIES defendant’s cross-motion on that

claim?

1 UHC amended the adminidiiee record after resubmittirgn appeal to an external
reviewer. SeeDkt. No. 65, 66.)

2 The Court has reserved plaintiffs’ breach ofiduciary duty claim. $eeScheduling and
Sealing Order, Dkt. No. 36, at 1:12-13.) As setifterein, the Court wieek the parties’ input
on proceedings as to that claim.
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l. APPLICABLE STANDARD

Plaintiffs appeal a denial diealthcare plan benefit;mder ERISA, 29 U.S.C. section

1132(a)(1)(B). Beneficiaries and plan participants mayirséexeral court “to recover benefits due

to [them] under the terms of [thgplan, to enforce [their] rightsnder the terms of the plan, or to
clarify [their] rightsto future benefits undéhe terms of the plan.” 29.S.C. § 1132(a)(1)(B).

The Court has ruled previously thaetstandard applicable here is tlteenovareview
standard. (Dkt. No. 63.) Onde novareview, the court conductsb&nch trial on té record, and
makes findings of fact and conclass of law based upon that recokearney v. Standard Ins.
Co, 175 F.3d 1084, 1095 (9th Cir. 1999) (bench triay fitansist[] of no mordhan the trial judge
reading [the administrative record]®)Plaintiff bears the burden ebtablishing entitlement to
benefits during the claim peridy a preponderance of the evidermed the Court must evaluate
the persuasiveness of the conflictengdence to make its determinatiolial.. at 1094-95Eisner v.
The Prudential Ins. Co. of Apil0 F.Supp.3d 1104, 1114 (N.D. Cal. 2014).

Under ade novostandard, a court does not give defieeeto an insurer’s determination to
deny benefits.Firestone Tire & Rubber Co. v. Bruc#89 U.S. 101, 115 (1989). Instead the cou
“determines in the first instancettie claimant has adequately established” entitlement to bene

under the planMuniz v. Amec Constr. Mgmt. In623 F.3d 1290, 1295-96 (9th Cir. 2010). “In

't

ts

conducting ale novareview, the Court gives rieference to the insurer’s interpretation of the plan

documents, its analysis of the dneal record, or its conclusiaegarding the merits of the
plaintiff's benefits claim."McDonnell v. First Unum Life Ins. CaCase No. 10-cv-8140, 2013 WL
3975941, at *12 (S.D.N.Y. Aug. 5, 2013)edesco v. I.B.E.W. Local 1249 Ins. FuNd. 14-CV-
3367 (KBF), 2017 WL 3608246, at *6 (S.D.N.Y. Aug. 21, 205d, 729 F.App’x 136 (2d Cir.
2018) (citingFirestone 489 U.S. at 112) (same).

3 The Court finds that the administrative record here suffices and a trial with live witneg
testimony is not necessary to decide the clainbémefits. The competing administrative records
submitted by the parties at Docket Nos. 39 and/die superseded by the complete record filed
Docket No. 64. The Court refetis the administrative record logference to theequential page
numbers, herein denoted as “AR #” (denoted in original as UHC#).
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I. FINDINGS OF FACT

Plaintiff Andrew C. was sixteen years old whHenwas admitted to residential mental hea
treatment at Change Academy LaKehe Ozarks (“CALO"). Adrew remained at CALO for a
little over one year, frm January 29, 2014 through FebruaryZW 5. Robert C., Andrew’s father
and a participant in the Plamade a claim for benefits fémdrew’s treatment at CALO.
Ultimately, after several appeals, UHC denied bésédr all but the first 30 days of treatment at
CALO, giving rise tathe instant action.

A. Andrew’s History

Andrew is a child of “AfricaPAmerican/Black Cuban” descent. (AR 780-81.) He was b
to a mother who had used ato! and drugs, includinigeroin, during her fitstrimester of her
pregnancy with Andrew and was incarceratadng the second two trimesters. (AR 1248.)

Andrew was placed in foster cadrem the time he was born. Aftbeing placed in a series of

foster homes, at thirteen montbls Andrew came to live with areventually be adopted by Rober

C. and his wife, a “Caucasian” couple. (AR 781, 1248.)

At the time he was placed with his adoptpagents, Andrew was diagnosed with mild
cerebral palsy and was requir® wear leg casts to correct arkke defect from age 2 to 4. He ha|
weakness on the left sidelwk body, including trouble eating@ swallowing as a small child,
requiring physical therapy up until he was in fifth grade. He also had a moderate speech del
requiring speech therapy. (AR 1253.) He continudgte some left side weakness and difficult
with fine motor skills. Id.)

When he was elementary school-agedfew had trouble managing his emotions,
sometimes erupting in angry outbursts oriteahis room aparand occasionally having
disciplinary issues at schoohndrew began taking medicationtime third grade for attention
deficit hyperactivity dsorder (ADHD) to help him control his fitsf anger or rage. In fourth gradg
his parents pulled him out of public school indaof homeschooling due to bullying and racial

discrimination at school. (AR 1251.)

DI
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Andrew started therapy in fifth grade forger issues, attendingrfabout a year. (AR
1254.) A year later, after steadj from his parents, #drew began individual and family therapy
with Robert Brennan, MFT, to deal with his eimaal and behavioral ises. Brennan diagnosed
Andrews as having Reactive Athment Disorder with diffidty regulating emotion.1q.) In
addition to therapy, Andrew continued t&eamedication for ADHD, later adding another
medication to stabilize his mood and hatffdress his anger control issudsl.)(

As he entered adolescence, Andrew’s behawgan to be more concerning. He engage
in illicit behavior in his sociafiroups and other programs, causing ko be asked to leave. (AR
1249.) He would erupt in anggrunching other children or punclg and kicking walls and doors,
and would remain agitated, pacingdayelling after an outburst.

The incident immediately preceding his adnaisgo CALO involved a heated argument ir]
December 2013 between Andrew and his parentshadnded in Andrew shoving his mother and
punching his father in the face, and his parentsgahe police. In addition to breaking his own
hand, Andrew broke his father's moand eye socket, injuries whigmuired his fther to undergo
facial surgery. (AR 1247)Andrew was taken to a juvenilietention facility and remained in
detention until he was transferred to the residetrtBatment program at Q4 as a term of his
probation. (AR 775, 1248.)

Andrew’s therapist, Robert Brean, submitted an opinion lett@rthe juvenile proceedings
stating:

| have provided professnal family counseling seiees to the [ ] family

since August 3, 2012. | met with the family a weekly basisisce the start date
and for the last six montlave met twice per week.

Over the last six months | have obsst a slow increase in the escalation
of arguments within the family. The esa@bn occurs in the level of anger and
rage expressed by Andrew [C.]. Theshrecent violent episode resulting in
incarceration represerasfamily dynamic that is physically unsafe.

It is my judgment that if the [ ] famjilresume living together at this time

4 This incident was the third time in sixomths that Andrew had dken his right hand as a
result of punching other peopbe hard objects. (AR 1249, 1254.)

> The Court notes that “[dJehdants do not dispute that tmedical records show Andrew’s

ongoing chronic issues.” (OppmdCross-Motion at 3.)

&N
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there will be a continuation of escalation atmlence. Until there is a greater self
control that can be gainedrfAndrew [C.] it will not bein his best interest to
return him to the family home.

| recommend to the court that a onggdr inpatient treatent program be
ordered for Andrew [C.].The treatment program mustlude psychiatric and
psychological interventions to facilteAndrew [C.’s]rehabilitation.

(AR 914.)

B. Andrew’s Treatment at CALO

Andrew was admitted to CALO on January 2014. The psychosocial assessment dong
CALOQO'’s staff at intake indicates that his greoses were Oppositional Defiant Disorder, Reactivd
Attachment Disorder, ADHD, dyst&a, and dysgraphia, based lois prior outpatient treatment
with Dr. Charles Montgomery, Dr. Alice Del Rosarand his therapist MBrennan. (AR 236-37.)
His treatment plan identified plblems with attachmenmood regulation, and sial skills. (AR
245.) The planned treatment mbties at intake isluded weekly, therapist-led group therapy,
weekly individual therapy, andeekly family process thepg, in addition to medication
management.lq.) Records from CALO, including thgrga notes and treatment team summarieg
indicate that Andrew p#cipated in all these forms ofetatment throughout his time at CALO,
though at times refusing to parpate when he was upset wiis parents or therapistS¢eAR
245-482, AR 929.) The treatment plans and treatt®sam summariesfiect that Andrew
generally participated in his inddual and group therapy sessienalbeit with varying degrees of
engagement—and after initially refusing to partiogoiat family therapy sessns, within his second
month at CALO, also began participggiin those sessiom®nsistently. Ifl. at 247, 468-82
[Treatment Team SummariesjQver the course of his staynfrew improved somewhat in his
interactions with peers at €& and would accept coaching frd@ALO staff without as much
pushback as when he first was admitted. (Ul88-82.) CALO staff consistently noted his need
to improve his temper arabntrol his frustration. 1¢.)

On May 4, 2014, Todd Odell, LPS, Andrew’srpary therapist at CALO, provided excerp
of notes from his therapy sessiomsh Andrew. (AR 929-930.Mr. Odell noted that “Andrew

lives in extreme fear everyday” which was “sad by his developmental trauma.” (AR 930.)
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Odell opined that “Andrew needsespalized residential care or gl become ovdg-]Jstimulated,
confused, highly reactive and un-saféi® family and community members.td()

Andrew was treated at CALO until hissdharge on February 20, 2015. On May 4, 2015
Odell provided a summary of incident reports of Andrew’s aggressivappropriate behavior
while at CALO. (AR 931-41.) He also proed excerpts of some tife daily records from
Andrew’s treatment, noting that Andrew showed a “consistent struggle with managing his
emotions, his impulsivity, his need for segama from his peers and his multiple physical
confrontations.” (AR 934.) Odell aped that “[tlhese examples proe very specific details as to
why Andrew required and dtilequires an acute level of careaatesidential facility.” (AR 934.)

Subsequent to his treatment at CAldd,March 25, 2015, Dr. Kevin O’Keefe examined
Andrew and provided a psychological assessmepurt. (AR 942.) Dr. O’Keefe interviewed
Andrew and obtained a compldtistory from his parents, irddition to conducting a battery of
psychological tests.ld.) After setting fortha summary of Andrew’psychosocial, medical,
developmental, and mental hedifiistory, and his testing ressitDr. O’Keefe concluded that
Andrew met the criteria for Retie Attachment Disorder, Pergsit Depressive Disorder, and
Unspecified Anxiety Disorder, ADHD, as well as eosg possibility of a deelopmental disorder.
(AR 954, 956-57, 959.) Dr. O’'Keefetreatment recommendationsluded attending further
residential treatment to address ig®ies he noted in the repof(AR 957.) He opined that “[i]f he
does not receive additional treatment, the pgaikfor these problems to become worse is
significant. This is particularlyrue given the fact Andrew has bemsistant to engaging in therap
in the past.”I[d.)

C. Plan Terms

The Plan’s Certificate of @/erage defines “Covered H#maServices” as follows:

Covered Health Services are those hesdttvices provided for the purpose of
preventing, diagnosing or treatiagsickness, injury, mentdlness, substance use
disorder, or their symptoms.

(AR 34.) The Plan covef#lental Health Services” includinglie following services provided on
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an inpatient basis: Partial Hospitalization/Dagdtment; and services at a Residential Treatmer

Facility.” (AR 48-49.) With resgct to inpatient mental healtleatment, the Plan provides that:

Coverage for inpatient treatmeof mental disorders jgrovided when the facility
is a licensed crisis stabilization uoita licensed residential treatment center
when the facility meetslbof the following conditions

1. Mainly provides a program for the dr@osis, evaluation areffective treatment
of mental disorders. Effective ttaa@ent describes program that is:

(a) Prescribed and supervised by a physician, and
(b) Is for a disorder thatan be favorably changed.
2. Makes charges for services.
3. Meets licensing standards.
4. Is not mainly a school or a custodi@creational or traing institution.

5. Provides infirmary-level medical servicédso, it provides or arranges with a
hospital in the area fong other medical servicgsat may be required.

6. Is supervised full-time by a psychiatngho is responsibléor patient care and
who is on-site regularly.

7. Is staffed by psychiatric physiciamsolved in care and treatment. A
psychiatrist is a physician who:

(a) specializes in psychiatry, or

(b) has the training and experienoedo the required evaluation and
treatment of mental iliness.

8. Has a psychiatric physician presdaring the whole treatment day.
9. Provides, at all times, psychiatgocial work and nursing services.

10. Provides, at all times, skilledirsing care by licendenurses who are
supervised by a full-time RN.

11. Prepares and maintains a written htreatment for each patient based on
medical, psychological and social needs. A psychiatric physician must supervise
the plan.

(AR 51-52, emphasis supplied.) TREn states that inpatient ntal health services require
authorization from United Behavioral Health, Uld@dministrator for processing claims for
mental health services. (AR 48.)

Under ‘What's Not Coveretithe Plan defines “Mental Health and Substance Abuse

Exclusion” as:

o0 Services performed in connection wibnditions not classified in the
current edition of the Diagnostic afdatistical Manual of the American
Psychiatric Association;

0 Servicesor supplies for the diagnosis toeatmentof Mental lliness,
alcoholism or substance use disorders thahe reasonable judgment of

—+
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the Mental Health/Substance Use Disorder Administratare any of the
following:

» not consistent with generally accepted standards of medical
practicefor the treatmentf such conditions;

= not consistent with services backby credible research soundly
demonstrating that the servicessopplies will have a measurable
and beneficial health outcomand therefore considered
experimental;

* not consistent with the Mental Health/Substance Use Disorder
Administrator’s level of care guelines or best practices as
modified from time to timgor

= not clinically appropriate for the pant’s Mental lliness, substance
use order or conditiobased on generally accepted standards of
medical practice and benchmarks

Mental Health Services astatments for V-code conditichas listed
within the current editio of the Diagnostic and &istical Manual of the
American Psychiatric Association;

Mental Health Services as treatméota primary diagnosis of insomnia
other sleep disorders, sexual dysfimt disorders, feeding disorders,
neurological disorders and othesdiiders with a known physical basis;
treatments for the primary diagnosddearning disabilities, conduct and
impulse control disorders, personaliigorders and paraphilias (sexual
behavior that is consided deviant or abnormal);
educational/behavioral services tlaa¢ focused on primarily building
skills and capabilities isommunication, social teraction and learning;
tuition for or services that arersml-based for children and adolescents
under the Individuals with Babilities Education Act;

learning, motor skills ashprimary communication gorders as defined in
the current edition of the Diagnostic and Statistical Manual of the
American Psychiatric Association;

mental retardation as a primary diagsatefined in the current edition of
the Diagnostic and Statistical Manhwé the American Psychiatric
Association;

methadone treatment as maintenance, L.A.A.M. (1-Alpha-Acetyl-
Methadol), Cyclazocine, or theaquivalents for drug addiction;

any treatments or other specialized/axes designed for Autism Spectrum
Disorder that are not backed by crdéditesearch demonstrating that the
services or supplies have a measurabig beneficial health outcome and
therefore considered Experimentalinvestigational or Unproven
Services.

(AR 63, emphasis supplied.) The Plan furthds li€ustodial Care” as a general exclusion.

6 “v-codes” refers to diagnostic codes useddobstance abuse ofelitransition issuesSee

K.M. v. Regence Blueshigio. C13-1214 RAJ, 2014 WL 801204, at *12 (W.D. Wash. Feb. 27

2014).
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(AR 66.Y

The Plan section entitled “Filing a&in for Benefits” provides that:

When you receive a Covered Healtm&ee from a non-Network provider, you
are responsible for requesting paymentfridnitedHealthcare. You must file the
claim in a format that contains alf the information described below.

You must submit a request for payment obenefits within one year after the
date of the service. If you don’t providethis information to UnitedHealthcare
within one year of the date of servicehenefits for that health service will be
denied or reduced, at Oracle’or UnitedHealthcare’s discretion The time

limit does not apply if you are legallydapacitated. If your cle relates to an
inpatient stay, the date of servicahg date your inpatient stay ends.

(AR 70, emphasis in original.) €HPlan requires that a denddlbenefits provide the specific

reasons for the denial and a refere to the Plan provisions on whittte denial is based. (AR 72.

If the denial is based on medicedcessity or a similar exclasi, the Plan requires “either an
explanation of the scientific atinical judgment for the deterination, applying th terms of the
Plan to your medical circumstances a statement that suckpéanation will be provided to you
free of charge upon requestld)

The Plan provides an appeal process, Wwpiermits the member to submit additional
documents, records, and otheioimation related to the claimnd shall be conducted without
deference to the original deniglAR 73.) After the irtial appeal, the Plafurther provides for a
second level appeal from UHC'’s decision (AR 74l an additional External Review Program if
UHC'’s denial is based upon medical judgmeatiscerning, for example, “medical necessity,
appropriateness, health care setting, level a,aareffectiveness” (AR 76). The independent
external review requires UHC’sismission of all relevant medicadcords, all documents relied

upon by UHC in making the decisioand all information or evidee submitted by thmember to

” While noting the exclusion of Custodial Cateseveral places in the Plan for several
different kinds of care, the tegricustodial” and “Custodi Care” are not defed in the Plan or
distinguished from inpatient hasglization or inpatient residéial treatment. (AR 45, 46, 52, 58,
66.) The nearest the Plan itself comes to dadificustodial” care is uret the “Skilled Nursing

Facility/Inpatient Rehabilitation [Edity” definition, which states that “Benefits are NOT available

for custodial, domiciliary or maintenance care (including administratiemtefral feeds) which,
even if it is ordered by a physiaais primarily for the purpose ofieeting personaeeds of the
covered person or maintamg a level of function, as oppostximproving that function to an
extent that might allow for a more indepentiexistence.” (AR 58, ephasis in original.)

14
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UHC. (AR 76-77.)

D. Optum Level of Care Guidelines

As indicated above, the Plaefines mental health séres not covered, in part, by
reference to “the Mental HealBubstance Use Disorder Administ@s level of care guidelines or
best practices as modified frorme to time.” (AR 63.) Here, tHevel of care guidelines at issue
are the OptufLevel of Care Guidelines (“LOC Guidelines"and the Optum Coverage
Determination Guideline for Tréaent of Oppositional Defiant Disorder (“ODD Guideline”). (AF
139-152 [2014 LOC Guidelines], AR 153-1g®15 LOC Guidelines]); AR 170-190 [ODD
Guideline].) The LOC Guidelines indicate thla¢y are to be used “when making medical
necessity determinations and as guidance vpneviding referral assistance.” (AR 142.) They

define “medically necessary” as follows:

.. . [care] provided for the purposemkventing, evaluag, diagnosing or
treating a mental illness substance use disorder, or its symptoms that are all of
the following as determined by us or @esignee, within our sole discretion:

1. In accordance with Generally Accepted Standards of Medical Practice.

2. Clinically appropriate, in terms of type, frequency, extent, site and duration,
and considered effective for the menlialess, substance eslisorder, or its
symptoms.

3. Not mainly for the member's converteror that of the member's doctor or
other health care provider.

4. Not more costly than an alternativeigly service or supply #t is at least as
likely to produce equivalent therapeuticdsagnostic results &s the diagnosis or
treatment of the member’s mental illness, substance use disorder, or its symptoms.

(1d.)t

8 “Optum is a brand used tynited Behavioral Healthral its affiliates.” (AR 139.)
® UBH did not include the text of the guideliner enclose copies of the guidelines with

denial letters, nor did UBH specify in its corresdence which annual version of the Guidelines |i
applied. 6eeAR 1091-1099.) The Court has consideredhel Optum Guidelines submitted in the

administrative record.

10 The Optum Level of Care Guidelines notattthey are to be “used flexibly, and [are]
intended to augment - but not replace - soundaginudgment.” (AR 143.) “Use is informed by
the unique aspects of the case, the member's bplaef] services the praer can offer to meet
the member's immediate needs arefgnences, alternatives that exrsthe service system to mee
those needs, and the member's broadewvesy, resiliency and wellbeing goals.ld))

10
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The “Common Criteria” for admissian the LOC Guidelines are:

(1) eligibility for benefits;

(2) the current condition cannot be “safad{ficiently and effectively . . . treated
in a less intensive setting due to acute changes in the members’ signs and
symptoms and/or psychosocald environmental factors;”

(3) the condition and proposed sees are covered by the Plan;

(4) the services are within the scopeta# provider’'s professional training and
licensure;

(5) services are consistaemith generally accepted standamf practice, clinically
appropriate, and consistent with tOm’s best practice guidelines;

(6) it is reasonably expected thag¢ thervices will improve the member’s
presenting problems within a resmble period of time; and

(7) “[tlreatment is not primarily for # purpose of providing social, custodial,
recreational, orespite care.”

(AR 144-46.) The Common Criteria in the LOC Guiides further state thabntinued treatment ig
appropriate when the admission criteria are stét and “active treatment” is being delivered, thg
is “supervised and evaluated” by the provider; provided in an ohaiized treatment plan focuse
on presenting admission factors arsihg clinical best practices;gasonably expected to stabilize
the member’s condition” withia reasonable period of time;caengaging the member’s family
and other resources amatally indicated. kd.) The LOC Guidelinestommon criteria indicate
discharge is appropriate when) (e factors leading to admiesi “have been addressed to the
extent that the member can $efely transitioned to a less intensive level of care or no longer
requires treatment;” (2) the factors that lec@tlnission cannot be addressed and the member
requires a more intensive level of care; (3) thentmer is unwilling or unable to participate in
treatment and involuntary treatmennist being pursued; or (4) “thmeember requires care that is
primarily social, custodlarecreational, or respite.” (AR 144-45.)

Particularly with respect to selential treatment centers, tB@14 LOC Guidelines state tha
continued treatment cannot beifparily for the purpose of proding custodial care” which is
specified as involving “servicesahdon’t seek to cure, are proviterhen the mends’s condition
IS unchanging, are not reged to maintain stab#ation, or don’t have tbe delivered by trained

clinical personnel.” (AR 150.) The 2015 LOC Guides for residential &#atment centers define

11
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custodial care more particularlgquiring that continued servicage “not primarily for the purpose

of providing custodial a&” and specifying that:

Services are custodial wherethare any of the following:

2.2.1. Non-health-related services, suchssstance in activities of daily living
(examples include feedindressing, bathing, traresting and ambulating).

2.2.2. Health-related services that are patedifor the primary purpose of meeting
the personal needs of tpatient or maintaining avel of function (even if
the specific services ao®nsidered to be skilleservices), as opposed to
improving that function to an exiethat might allow for a more
independent existence.

2.2.3. Services that do nogrdre continued administiian by trained medical
personnel in order to be delieel safely and effectively.

(AR 167-68.)

Optum and its reviewers also use more specificl&unes tailored to #atment of particular
mental disorders. Relevantreethe ODD Guideline reflects “Qgpi’s understanding of current
best practices in care,” includistandards for diagnosis and asses#nof the member, parameter

for treatment planning, and critefiar determining the most apprage level of care for treatment

for Oppositional Defiant Disorder. (AR 174eegenerallyAR 170-190.) The ODD Guideline list$

the admission criteria for inpant residential treatment (AE85), in part, as follows:

e The member is experiencing a diftance in mood, affect or cognition
resulting inbehavior that cannot be safelpanaged in a less restrictive
setting.

- OR -

e There is an imminent risk that seveneultiple and/or complex psychosocial
stressors will produce significaahough distress or impairment in
psychological, social, occupational/edticaal, or other important areas of
functioning to undermine treatmiein a lower level of care.

- OR -

e The member has a co-occurring medatiabrder or substae use disorder
which complicates treatment of the r8ng mental health condition to the
extent that treatment & Residential Treatmeftenter is necessary.

(AR 185, emphasis supplied.) By comstrahe criteria for an intensivaitpatientprogram
admission include that the member’s symptomsiapéirment of “psychological, social” or other]
functioning are “moderate,” andahthe member and his famgye able to “comply with the

requirements” of such an outpatt program. (AR 183-84.) Similgylthe least intensive treatmer

level—“outpatient care”—requiresah“[tihe member exhibits adeate behavioral control to be

12

D

—




United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

treated in this setting.” (AR 1823.) Each of these levels of eaequires that thhmember “is not
at imminent risk of serious harm self or others.” (AR 183-185.)
E. Claim Review History
1. Initial Claim

Between April and December of 2014, UH&Eeived several claims for benefits from
CALO for the treatment Andrew received the®@e¢AR 1016-1036 [Member Clais History].)
Plaintiffs were sent “explanatiord benefits” (EOBs) denying cokege for the bills submitted for
treatment at CALO. (AR 727-748lember Explanations of Befits]; AR 749-771 [Provider
Explanations of Benefits].) UHC requestedards from CALO so it could assess whether the
treatment was covered under the Plan.

On August 20, 2014, UHC Care Advocate Aledar Thomas conducted a “retrospective
review” encompassing the “MedicBecord / Linx [internbcase notes] / [and] Claim Information.
(AR 1047.) Thomas noted that Andrew had bagmitted to CALO fotreatment of ADHD,
ODD, and reactive attachment disorddd.)( He noted that Andrewreviously was treated in
outpatient individual ashfamily therapy. Id.) His notes state that Andrew was “engaged and
partic[i]pates in treatment protocols, works on interpersonal skills, developing better coping s
and insight.” [d.) He noted that the records nefieced “periodic emotional/behavioral
dysregulation requiring staff intezmtion and at which point [heplms down and regains his
composure.”ld.) Thomas referred the claim for amadistrative review byDr. Jeffrey Uy, MD.
(1d.)

On August 21, 2014 UHC issued a denial lettegned by Jeffrey C. Uy, MD, stating that
“a reconsideration of the previously issued benefit determinatiobdeascompleted” and

“Iflollowing a discussion with Change Academy of the Ozarks on 8/21/2814ave determined

11 Dr. Uy’s case notes contradict this statemerthe letter. Dr. Uy’s notes do not show
any conversation with CALO, nor do the notésare advocate Alexander Thomas. (AR 1047,
1048.) According to the internal case notes,3r and Mr. Thomas reviewed only the medical
records and internal file note@R 1047 [A. Thomas: “Review Bad on Medical Record / Linx /
Claim Information”]; AR 1048 [Dr. Uy: “avail doumentation reviewedase d/w CA-A Thomas,
see note dated 8/20/2014"].)
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that benefit coverage is not availe. (AR 776.) Tk letter stated:

Specifically, upon review of the clinical information presenieappears that
your child would be most appropriate focastodial level of care; which is not a
covered benefit[.] Custodiaare is defined as a domiary setting that provides
a protected, controlled environment tbe primary purpose of assuring the
patient’s safety and/or gviding services necessaryassure the patient's
competent functioning. It is not expectbet the care provided will significantly
reduce the disability to the extent necegsar the patient tdunction outside the
controlled environment. Thiscludes those patients for whom there is little
expectation of improvement in spite of multiple repeated treatment attempts
and/or patients who have been r&eelly non-adherent with treatment
recommendations and have thereformdestrated the inability to function
outside of a contitted environment.

(Id.) Dr. Uy authorized the alternative service'ldental Health Outpatient Services/ individual
psychotherapy and medication marmaget.” (AR 777.) The lettestated that the decision was
based upon “Optum Health’'s CovgeaDetermination Guideline for Oppositional Defiant Disord
for Level of Care: Mental Health Residential Treatment Center” as well as clinical guidelines
the American Academy of Child and AdolescBsychiatry (AACAP) for the Assessment and
Treatment of Children and Adolescents with Oppositional Defiant Disortte}. (

2. Appeal of Dr. Uy’s Determination and Denial by Dr. Sane

On February 8, 2015, plaintiffs lsonitted an appeal of UHC’s d&l of benefits, including
information from CALO (.e., the admission applidah, Client informatbn, Parent information,
Referral information, Intevention history, Psychological hisigrtreatment plans, treatment team
summaries); a letter from Chasl®&ontgomery, M.D. (Andrew’s pscribing psychiatrist) that
recommended residential treatment; a létan Robert Brennan, M.A., M.F.T., (Andrew’s
outpatient therapist) recommending residentedtinent; and a portion of an order of probation
from Alameda County’s juvenile ot listing one year of residéal treatment at CALO as a
condition of probatn. (AR 773 -970.)

On March 13, 2015, UHC partially reversedgtsor denial, authoring payment for the
first 30 days of plaintiff's treatmemtt CALO and denying the remaindeSe@AR 1014 [member
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Authorization History]; AR 1091-9fletter from Dr. Natasha San&ssociate Medical Director}
The letter indicated Dr. Sanecheeviewed the appeal requeste®ed February 12, 2015, as well

as the “case records, claimdalzase, [and] medical record6&R 1091.) The letter stated:

Per review of the availablinical information, | findthat benefit coverage was
available for treatment at the Menkégalth Residential Level of Care from
1/29/2014 through 2/27/2014 for aewstabilization of aggressive behavior &
impulsivity, monitoring, and working towds safe return to home/community
environment. However, as of 2/2812, your child was not reported to be at
immediate risk of harm to himself others. Though he continued to exhibit
intermittent impulsivity and emotional reaaty, there was no indication that he
required continued stabilization in a regitlal setting. He was medically stable.
There was no reasonable expectation for improvement with further 24 hour
treatment, nor was there significant chamgkis behavior as treatment continued.
It appeared that your child was at a iaselevel of functioning and in need of
custodial care, which is not ardit under his insurance plan.

Under the terms of his Summary Plan Dggon (SPD), treament at a Mental
Health Residential level of care stag 2/28/14 would not be considered
consistent with the Mental Health/Suliste Use Disorder Administrator’s level

of care guidelines or best practice glides. Under the terms of the SPD,
custodial care is excluded.

(AR 1091-92). The letter indicated it was basedlarical guidelines from the AACAP. (AR
1092.) It did not indicate thatnélied on any particular LOC Guetines or the ODD Guidelines.
3. Denial Letter Issued by William Suhay
On July 16, 2015, UHC issued a denial lesigned by William Suhay, MFT. (AR 965-
67.)2 The letter stated thatrséces for March 2, @14 through February 20, 2015 at CALO were
denied. (AR 965.) The denial letter stated: STtaview included an eranation of the following

information: medical records.” (AR 965%) The stated basis for the denial was that:

Your child was not reported tee at risk of harm to himself or others. Though he
continued to exhibit intenittent impulsivity and ematnal problems, there was

12 UHC’s “Member Claims History” record®nfusingly categorize plaiiff's treatment at
CALO variously as “outpatient,” “acute inpatientgrofessional services,” and “residential” in
these records and identify only ADHD as the refg\vtiagnosis, making these records less than
reliable as evidence here. (AR 1024-1029.)

13 UHC’s internal file notesdicate that the review wasnducted by Dr. Svetlana Libus.
(AR 1053-55.)

4 UHC's internal file notes state that theiesv was not limited tehe “medical records”
but also included “Letters from OP [outpatieptpviders, Linx electronic clinical notes, and
coverage determination guideline,” which théesadentified as the ODD Guideline. (AR 1054.)
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no indication that he requiremntinued stabiliz#on in [a] residential setting. He
was medically stable. There was no oeedble expectation for improvement of
his behavior with further 24[-]hour treatmtenor was there significant change in
his behavior as treatmergrtinued. It appeared thyabur child was at a baseline
level of functioning and in need of custabicare, which is nad benefit under his
insurance plan.

(AR 965.) The reviewer found that coverage would be inconsigiemtUBH’s “level of care
guidelines or best practice guidelines” and thatrévwewer clinical guidelines from the American
Academy of Child and dolescent Psychiatry.ld.) The findings concludkby indicating that the
“alternate recommended level of care” was “Mental Health Outpatient Servicks.” (

4. November 2015 Request and Independent External Reviews

On November 16, 2015, plaintifssibmitted a requestr an independent external review.
(AR 973.}° Plaintiffs’ request letter dailed concerns with UHC’s Bu2015 review of the claim,
including that the reviewetid not have expertise in Reactik#achment Disorder and the denial
relied on Andrew’s “medical stdlly” and “lack of imminent harmto self or others”—both of
which are basic criteria for any level of care legensive than inpatieftospitalization. (AR 974.)
The letter further detailed Andrew’s symptonmsl dreatment history befe and after CALO and
provided treatment recommendatidram the psychological assessmef Andrew undertaken by
Dr. Kevin O’Keefe. (AR 974, 976, 97885.) It also summarizede¢tmedical records from CALO,
listing the various interventions Andr&sacare had required. (AR 985-996.)

Further, and for the first time the review process, the requkster provided a copy of the
detailed evaluation done by Dr. Penelope Russelbmection with theaurt proceedings arising
from his juvenile detention prior to Andrewagimission to CALO. (AR 1245-1261.) Dr. Russell
opined that Andrew would benefiom individual and group thepg. (AR 1260.) In assessing thg

appropriate treatment setting eshoted that “removdtom the home appearsmtraindicated for a

15 The Court notes that UBH'’s initial q@snse to the November 16, 2015 request for an
external review was not sent until April 1, 20ff&gugh the request letthad been received by
UBH on February 16, 2016. (AR 1005.) The reatdods not indicate why there was such a
significant lag between the request and UBH’s agezeno forward the regseto the independent
external review step, other thdrat UBH requested Andrewfsarents complete a release of
information. (AR 999.) Further, based on theord and the procedural history of this case,
UBH'’s representation that it was forwarding ttomplete request the outside reviewer
apparently was in errorS€eAR 3068.)
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child with an attachment disad and recommended that he re@egtreatment and support service
in his home. She further noted that Andrepesents were unwilling to take him home because
they do not feel safe, but thi&&ndrew’s charges do not qualifyim for out-ofhome placement
through the Court.” (AR 1260.)
a. First External Review
On May 10, 2016, the independent externalaweir issued a decision denying benefits.

(AR 1007-12.) The reviewatision stated, in part:

In this case, the patient had chroard ongoing difficultiesvith mood lability,
lack of self control, intergrsonal conflict, ad temper outburstsHowever, these
difficulties were of a mild to moderaseverity, and did not warrant long-term
treatment in a 24 hour settingf.is noted that therevas one episode of greater
concern on 4/25/14, when the patient tbaksister for a walk in the woods
without permission. When the staff trisalcontain the patient, he responded by
attempting to lash out physically angs placed in a personal hold. Although
concerning, it is noted thé#tis level of severityvas isolated without any
consistency of other sevegpeoblems. . . . Overall, the patient did not require 24
hour treatment, and therefore, tharpLOC Guidelines were not met.

(AR 1010.) The external review decision indicatiegt it was based onlygn AACAP principles
and the Optum 2015 LOC Guidelines. (AR 1011-12.¢ fidview did not indida that it relied on
the Optum ODD Guideline, or that the Opt@DD Guideline was provided to the external
reviewer as part of threview. (AR 1009.)
b. Second External Review
Due to a UHC error that caused some of thdioa records not to be transmitted to the
first external reviewer, a sead external independent review was initiated on May 2, 2019. (AH

3068, 3076.) The decision stated:

Per review of the availabtinical information, | findthat benefit coverage was
not available for treatment #te mental health residential level of care from
3/2/14 forward. Your child was not reportedbe at risk oharm to himself or
others. Though he continued to exhibtermittent impulsrity and emotional
problems, there was no indication thatreégquired continued stabilization in

an [sic] residential setting. He was medigastable. There was no reasonable
expectation for improvemenf his behavior with futter 24 hour treatment, nor
was there significant change in his beha@streatment comued. It appeared
that your child was at a baseline levefurictioning and in need of custodial care,
which is not a benefit under his insurance plan.

(AR 3076.) The decision’s Patient Clinical HistgGummary) provides lengthier statement of
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Andrew’s history and his treatment at CAL(AR 3078-82.) The reviewer noted that Andrew
“had a history of doing therapy, bsiiarted to refuse to go May 2013 and then stopped going in
November 2013,” just prior to ¢hDecember 2013 aftmation with his parents that precipitated hig
juvenile detention and transfer to CALO.

With respect to his treatment at CALOetblinical summary mvides a chronology of
Andrew’s aggressive or violentdidents, attempts to run away“efope,” and other inappropriate
behavior, while indicating throughbthat Andrew was “going tveatment.” (AR 3078-3082.) All
told, the decision enumeratesrseventeen episodes of vidland aggressive episodes or
attempts to run away, averagiroughly one episode every tweeks in Andrew’s first four
months at CALO, tapering off to one or fewecidents in the next seven months, and escalating
again in the last month diis treatment there, at which poi@ was “emergently placed” in anothg
program. (d.)

Relying on the general LOC Guidelines, thei@aver found that berfiés were properly
denied because “[t]his level oare was in excess of the patismeeds.” (AR 3082). Despite
detailing multiple incidents of choking, punching, gigsical altercations with peers that requirg
physical holds, the decision concluded that Andrew ¥mat in imminent or cuent risk of harm to
self, others and/or pperty.” (AR 3083.) While finding thahere was a “reasonable expectation
that services will improve the member's presenpiroblems within a reasonable period of time”
and that CALO was providing services “within th@pe of the provider's ghessional training and
licensure,” the second externaVviev concluded that Andrew “cadihave been treated safely and
effectively at a lower level of ca.” (AR 3082.) The reviewer fourtbat “[t]he requested level of
care was for the convenience of the family aredgatient to give him a safe and structured
environment and treatment could have beenesded at a lower levef care.” (AR 3083.)
Again, this external reviewavas not provided with the Optum Guideline for Oppositional Defia
Disorder on which some of UHC’s interireviewers had relied. (AR 3078.)

I
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[I. ANALYSIS AND FINDINGS

The Court finds that the preponderancéhef evidence in the adnistrative record
demonstrates plaintiff was entitled to coverageer the Plan. Based upon a thorough review of
the record, the Court concludiait Andrew met theriteria for, and was provided, residential
treatment at CALO, a covatdenefit under the Plan.

A. The Plan Incorporates the Guidelines

As a preliminary matter, plaiffs argue that UHC relied on ipnoper standards that are not
part of the Plan and inconsistewith generally accepted standards of care, namely UBH’s Optym
Guidelines. Plaintiffs arguinat the Court should find thdte Guidelines used by UHC are
improper and fall below generally accepted starglafctare in the medical community, and that
the Plan’s denial of benefithsuld be overturned on this basis.

Several recent decisions hadeeind that the Optum Guidelinase not consistent with any
generally accepted standardsyaddical practice, including a geping, comprehensive review by
the court in th&Vit class action challenging the Optum Guidelin8seWit v. United Behavioral
Health No. 14- CV-02346-JCS, 2019 WL 1033730 (N.D. Cal. Mar. 5, 2GE®;also S.B. v.
Oxford Health Ins., In¢.No. 3:17-CV-1485 (MPS), 2019 WL 5726901, at *12-13 (D. Conn. No

~

5, 2019);Bain v. Oxford Health Ins. IncNo. 15-CV-03305-EMC, 2020 WL 808236, at *10 (N.D
Cal. Feb. 14, 2020). Following a ten-day bendi that included testiomy from several mental
health experts, thé/it court found under the modeferential abuse of discretion standard that the
Optum Guidelines were inconsistent with “getigraccepted standards ofedical practice” in the
respective plans because they are focused oagneg acuity rather than providing effective
treatment.Wit, 2019 WL 1033730 at 14-17, 5&e alsd_.B. ex rel. Brock v. United Behavioral
Health Wells Fargo & Co. Health Plad7 F.Supp.3d 349, 360 (W.D.N.C. 2014) (court found
denial of benefits unreasonable, noting “unprincipled and unreasonaibhs ceview by UBH in
applying these [Optum] Guidelines doest appear to bisolated,” citingPacific Shores Hosp. v.
United Behavioral Health/64 F.3d 1030 (9th Cir.2014)).

Defendants argue thatetCourt cannot rely owit for several reasons. First, they argue
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that the court’s findings there anearsay and inadmissible. Furthitaey contend the decision in
Wit has no preclusive effect here, that is, the decisid¥iims not final and isiot identical to the
issues and parties here. The Gagrees that the findings Wit are not evidence, nor have
plaintiffs established that anfal judgment betweenglsame parties or their privies has been
entered thereSeeNew Hampshire v. Main®32 U.S. 742, 748-49, 121 S. Ct. 1808, 1814, 149
Ed. 2d 968 (2001) (issue and claim preclusion regaiprior judgment anthe same parties or
parties in privity);Syverson v. Int'l Bus. Machines Cqor$72 F.3d 1072, 1078 (9th Cir. 2007)
(offensive nonmutual issue preclusion appropriatg drihere was identity of issues that were
actually litigated and decided anfinal judgment, and party aigpst whom issue preclusion is
asserted was a party or in privityth a party to te prior action).

Further, the Court does nohdl it appropriate to reach the question of whether the Optur
Guidelines are inconsistent with generally acceptedical standards. The terms of the Plan he
as part of the description what services augled from coverage, spdctilly incorporates the
Mental Health Administrator’'s “level of care guidedsor best practices” ascriterion for denying
benefits. (AR 63-64.) Unlike the courtWit, this Court does not havefbee it the kind of expert
testimony and other evidenceaessary to decide whettlibeseGuidelines, in the context diis
Plan, are improper. More importantly, howevee, @ourt need not reach the question of whethe
UHC used the Guidelines improperly to deny bdsedince the Court finds Andrew was entitled {
benefits for the period in dispeven under those Guidelines.

B. Andrew Met the Criteria for Residential Treatment Under the ODD Guideline

While defendants variously refer to batie Optum LOC Guidelines and the Optum ODD
Guideline as the appropriat@astiards for determining entitlemt to benefits, it is the ODD
Guideline that, on its face, sets forth UHC’s mgpecific “understandg of current best practices
in care” and factors for determing the appropriate level of cangth to individual whose chief
diagnosis is Oppositional Defiant Disorder, likadkew. Thus, the Court looks primarily to the
ODD Guideline in determining whether plaintiffs @ntitled to benefits foAndrew’s care for the

disputed period at CALO.
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The ODD Guideline requires, at a minimum, ttreg member not b&t imminent risk of
serious harm to self or otha@rsorder to be admitted to awy the treatment levels described
therein: outpatient, intensive outpatient, partial hospital/day treatment, or residential treatmer
182-85.) The ODD Guideline statiat inpatient residential treaént is appropriate when a
member is “experiencing a dishance in mood, affedr cognition resultig in behavior that
cannot be safely managed in a lesstrictive setting.” (AR 185.) Hefines a residential treatmen
center as a program “that provedevernight service® members who do not require 24-hour
nursing care and monitoring offeké an acute inpatient settibgt who do require 24-hour
structure” (AR 188, emphasis supplied.) The preponderance of the evidence in the record h
establishes that Andrew experied a disturbance in his moodfeat, or cognition which resulted
in aggressive, impulsive behavitat could not be managed safatthome, and that he required
the structure of a residential treatment cententage in therapeutic interventions to treat this
disturbance.

1. Opinions of Treating and Exaining Mental Health Professionals

Here, the vast majority of the mental hegltbfessionals who actually examined or treate
Andrew found that his symptomequired inpatient residentieatment. Andrew’s regular
therapist, who had been ttem him and his fanty since August of 2012, opined that the
escalation of Andrew’s rage s interactions wittnis family made thelynamic at home unsafe,
and that Andrew needed residehtraatment to gain greater selhstrol before he returned home.
(AR 914.) Dr. Montgomery, his pshiatrist, recommended residattreatment again based on
Andrew’s aggression and lackiokight into his behdor. (AR 913.) Likavise, the opinions of

the professionals who treated Aadrat CALO, and who evaluatédm after his stay at there,

found that he needed residentigaiment to reduce hisactivity and develop the tools to manage

his rage in a healthier way. (AR 930, 95%.)

16 The Court further notekat, in his March 2015 evalti@n, Andrew reported to Dr.
O’Keefe that “[b]efore | went to an RTC [régntial treatment center], | couldn’t control my
anger” and would refuse to atteadtpatient therapy sessions oot pay attention” when he was
there. (AR 947-48.) Andrew toldr. O’Keefe that he “learned ELALO] to control [his anger]
better” and he believed CALO waelpful in learning to regulate himself and communicate with
his parents.I¢l.)

21

t. (A




United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Only Dr. Russell, the psychologist who perfauirthe evaluation fahe juvenile court,
recommended against residential treatment.RDssell’s opinion about residential treatment way
based upon two factors: (1) Andreveg-existing attachment dis@dwould make separation from
his parents traumatic; and (2) the juvenile taould not order out-ofdme placement given the
relatively low severity of the charges against him. (AR 1259-60.) However, Dr. Russell
acknowledged that Andrew had demstrated a “moderate to highbtential for violence toward
otherswhen he lost control of his extions and expressed concerrat this parents felt unsafe with
him at home. (AR 1258-59.) Moreover, nondJ#{C’s internal reviewers considered Dr.
Russell's evaluation in reaching their decisiomgeny benefits, since her evaluation was not
provided to UHC until the second external reviéw.

In sum, these opinions all supparconclusion thadndrew’s condition at the time of his
treatment at CALO resulted “in behar that cannot be safely manage a less restrictive setting”
as set forth in the ODD criteriarfeesidential treatment. Courtsrggally give greater weight to
doctors who have examined the claimaertsus those who only review the fileloimgren v. Sun
Life & Health Ins. Cq.354 F.Supp.3d 1018, 1030 (N.D. Cal. 2018) (citsadpmaa v. Honda Long
Term Disability Plan642 F.3d 666, 676 (9th Cir. 201 Beinrich v. Prudential Ins. Co. of Am.
No. C 04-02943 JF, 2005 WL 1868179, at *8 (N.D. Cal. July 29, 2@x)per v. Life Ins. Co. of
N. Am, 486 F.3d 157, 167 (6th Cir. 2007)).

Moreover, the records of Andrew’s treatmahtCALO show thatwhile he improved
somewhat over the course of hisatment there, he continued tgerience episodes of aggressio|
and volatility that he was unable ¢ontrol, supporting the conclusitimat he continued to need thi
level of care throughout the treatmigeriod. UHC either ignoredithevidence or failed to explair
how it could reach its conclusion in light thereof.

2. UHC’s Reviewers’ Opinions Are Entitled to Little Weight

UHC's internal and external reviewers altelenined that Andrew was not entitled to

17 Because Dr. Russell's evaluation was nat phthe records reviewed by any of UHC's
internal reviewers, defendantsavy reliance on her certain staients in that evaluation as
support for UHC’s demil is unfounded.

22

=)

Uy




United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

benefits for the treatment period at issue hereusecthe Plan did not covustodial care.” For
the reasons stated herein, the Court finds UHC &vexis’ opinions that Andrew “was in need of
custodial care” are entitled very little weight'8

While the Court is not required to give anytpaular weight to the opinions of medical
professionals who treated or personally evatlitte claimant, neither should it give deciding
weight to the opinions of a planfeviewers who “arbitrarily refus®e credit a claimant’s reliable
evidence, including the opiniows a treating physician.Black & Decker Disability Plan v. Nord
538 U.S. 822, 834 (2003). Here, although UHC's interexkewers purport tbave considered the
medical records, therapy notes, and treatmkmts from CALO, their decisions only minimally
acknowledge the contents of thosearels. CALO'’s records indicatbat, after his fist 30 days in
the program, Andrew consistently participatedhidividual, family, ad group therapy, conducted
by a licensed professional, multiple times per weBke records show a decrease in frequency g
Andrew’s aggressive or violenbnduct and an increase in higgagement in therapy, none of
which the internal reviewers acknowledge.eThacord does not support a conclusion that
Andrew’s condition was unchanging and hkely to improve with treatment.

For instance, Dr. Uy’s review found thandrew “would be most appropriate for a
custodial level of carewhich he described as protected, controlle@nvironment for the primary
purpose of assuring the patient’s safety” provided to “patientsHomathere is little expectation

of improvement in spite of multiple repeated treatment attempts and/or patients who have be

18 UHC’s reviewers never addressed theommendation of Andw’s his long-time
therapist Robert Brennan or lpsychiatrist Dr. Montgomery. Sitarly, UHC did not address or
distinguish the opinions of theeating therapist at CALO, or the post-treatment opinion of
examining psychologist Dr. KaviO’Keefe. Having failed tdo so, UHC arguably waived its
ability to challenge those apbns in these proceeding€f. Harlick v. Blue Shield of Californja
686 F.3d 699, 720 (9th Cir. 2012) (ERISA undermifiethere plan administators have available
sufficient informatiorto assert a basis for denial of benefitst choose to hold &t basis in reserve
rather than communicate it to the beneficiary.” (quotiigsta v. Unum Life Ins. Co. of And78
F.3d 113, 129 (1st Cir. 2004Mitchell v. CB Richard Ellis Long Term Disability Plaill F.3d
1192, 1199 (9th Cir. 2010) (samé&ieves v. Prudential Ins. Co. of Ar233 F. Supp. 3d 755, 764
(D. Ariz. 2017) (administrator didot raise argument dung the appeal procesbereby “forfeited

its ability to assert that defensethis litigation.”). However, gien that UHC offers no substantive

basis to discount those opinions, the Coeed not rest itsatision on waiver.
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repeatedly non-adherent witteatment recommendatioaad have thereferdemonstrated the
inability to function outsidef a controlled environmerit (AR 776, emphasis supplied.) Dr. Uy
cites to nothing in the recasdo explain that opiniotf. To the contrary, #arecords of Andrew’s
treatment at CALO demonstrgteogressive improvement inshimpulsivity and aggression up
until he declined in the montrior to his discharge. Indeed, Dr. Uy’s opinion internally
contradicts itself since, in #h same evaluation, he recommeffdatpatient Services” (AR 777), a
level of treatment which would only be appriate if he detenined that Andrewéxhibits
adequate behavioral contrtd be treated in thisetting.” (AR 182-83.)

UHC'’s second reviewer, Dr. Sane, approved &gads first 30 days at CALO as necessary
“acute stabilization of aggressibbehavior [and] impulsivity.” Howeer, for the period thereafter
she opined that benefishould be denied.Though he continued to exliilntermittent impulsivity
and emotional reactivity, there was no indicatioat he required comtued stabilization in a
residential setting.” (AR 1091.Dr. Sane concluded that Andrew was “at a baseline level of
functioning andn need of custodial carewith “no reasonable exjpgation for improvement with
further 24-hour treatment” and “no sifjonant change in his behavior.’Id( at 1091-92, emphasis
supplied.)

Dr. Sane’s conclusion that Andrew needed cuataare is inconsistent with the record ar
the ODD Guideline. First, Dr. Sane does sigpport her statement—areview conductedfter he
completed treatment at CALO—thandrew had “no reasonabéxpectatiorfor improvement”
with continued treatment there other than to niadd, circular conclusions. Indeed, Dr. Sane
implicitly acknowledged that Andredid improveafter the first 30 days at CALO when she
concluded his impulsivity and emotional reactivity were no longecat as they had been at hig
admission. Moreover, the treatment records theraselo not support a cdnsion that Andrew

showed no change and no improvement duringeh®inder of his treatemt there, since they

19 The Plan requires “an explanation o stientific or clinical judgment for the
determination, applying the termstbe Plan to your medical cumstances” when benefits are
denied. (AR 72.)
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showed improvement in his ematia regulation and a decreaseaggressive episodes over that
whole period up until the last month of treatment.

Second, Dr. Sane’s opinion, like other UH@iesvers, noted that Andrew was: (1)
“medically stable” and (2) did not show an immihesk of serious harrto self or others. See
AR 1091.) Those findings offer nostification for theopinion that Andrew nevertheless needed
“custodial care.” Further, thesso factors are prerequisites falf levelsof care other than
inpatient hospitalization, including residential treatment. (AR 183-185.) Even assuming her
imminent risk of harm” opinion was consistentiwihe treatment records at CALO, it would not
explain denying coverage for residential treattren the basis thatmlrew required “custodial
care.”

Third, Dr. Sane’s decision is not consistefith the ODD Guideline since she did not
explain why the factors that had supported Amds admission could be “safely, efficiently, and
effectively managed in a less intensiveiagt after the initia 30 days. (AR 150-512§ The ODD
Guideline counsels that the “cloei of the most appropriate trent setting should take into
consideration” whether élevel of care isstructured and intensive enougto safely and
adequately treathe member’s presenting problem and supthe member’s recovery/resiliency.”
(AR 182, emphasis supplied.) The ODD Guidelineest#hat a residentiieatment program is
appropriate when the individuakymptoms “cannot be safely maeal in a less restrictive setting
and [there is] imminent risk that the individusapsychosocial stressors will impair his ability to
function at a lower level of care.” (AR 185.) Adlels of care below residential treatment—fron
outpatient to partial hospitalizati—require that the individual lable to complythe program
requirementsn light of the lower levedf structure and supervisiadhey provide. Dr. Sane’s
opinion does not explain why Andremould be appropriate for theastructuredsetting she

recommended, outpatient treatmentight of his treatment histy. The medical records and

20 Dr. Sane’s opinion, unlike Dr. Uy’s, does meference or state that it utilized the ODD
Guideline. (AR 1092see alsdAR 1051 [internal case notes]l) did, however, reference
American Academy of Child and Adolescent Psychiatry Practice Parameters for ODD, which
not part of the record here. (AR 1092.)
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treating/examining professionals’ opinions all shibat, in a less structured environment, Andrev
had been inconsistent in treatment participatiahwamable to regulate his lhavior to keep himself

and his parents safé.

The external reviewers, while setting forth ldngt explanations for their decisions, quite
obviously ignored or disregarded madf the CALO records. Thersit external reviewer’s decisior]
noted Andrew’s chronic difficultein self-control and mood labilityut described them as being
“of a mild to moderatseverity.” (AR 1010.) The reviewer noteaheepisode of greater concern
in which Andrew tried to walk out of the prograand physically lashed outhen staff tried to
contain him. (AR 1010.) The review charaized this episode dsolated without any
consistency of other severeoptems.” (AR 1010.) However, the records themselves and the
summary provided by Andrew’s CALO therapist,.Nddell, indicate thaAndrew repeatedly
engaged in physically aggressive or inappropihaieavior requiring stafhtervention during his
time at CALO, more frequently #e beginning of his treatmemacontinuing to a lesser extent
in later months. (AR 931-4%?

The second external reviewaited the entire chronology Ahdrew’s aggressive episodes
at CALO that his thepist had provided.GompareAR 931-41with AR 3078-3081.)
Nevertheless, the second external reviewer coled that these episodes were “intermittent” ang
not an indication that Andrew needed residdnteatment. (AR 3084.Yhe second reviewer
found treatment at CALO was “custodial to ghien a safe and structured environment while

seeking treatment.”ld.) Again, this review discountéde CALO treatment records without

21 Moreover, the ODD Guideline requires ciglesation of whether improvement can be
expected at the level of care “withimeasonable period of timé (AR 182, emphasis supplied.)
Dr. Sane acknowledged that the ingouty and aggressive behavidndrew showed in the first 30
days of treatment at CALO continued “interraritly” over the next months. She never explaine(
why 30 days was a “reasonable period of titeeéxpect improvement or determine whether
residential treatment wadibe ineffective.

22 Given that the first external revieweddiot consider all theecords in reaching a
conclusion, the Court gives that opinionly minimal consideration in thide novareview. Gee
AR 3068, 3076.)
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explanation. Furthethe reviewer equated a “safe, struetlenvironment for treatment” with
custodial care, although that desdoptapplies precisely to resid@l treatment as defined in the
ODD Guideline. (AR 185, 1883 Finally, this reviewer did rteexplain how, given Andrew’s
treatment history, a less structurg@gram would provid&eatment that was at least as safe and

effective as a residential treatment program.

3. Care Provided by the CALO Program Was Not Excluded from
Coverage As Custodial

In their briefing, defendants argtieat the real question befaiflee Court is whether the care

Andrew received at CALO was custodaadd therefore not coved by the Plan. SeeCross-Motion
at 2, 3.) They contend that Andrew’s weekidividual and family therapsessions and his weekl)
group therapy sessions were ahducted by a “licensed professibonaunselor” and “the vast
majority of Andrew’s interactionwith staff members at CALO were with staff members who wg
not licensed mental health professals.” (Cross-Motiomt 16.) They argue that no psychiatrist
was “in any meaningful way supasing or adjusting Andrew’sreatment plan,” but only met
regularly with Andrew fomedication managementld()

None of these arguments was the basis thepgttanded for its denial of benefits. The
Plan’s reviewers found that Andrew was heed ofttustodial care,” not #t the program offered
by CALO was not covered or was merely custodialst@dial Care is not defidan the Plan itself.
The general 2015 LOC Guidelines describe custadiad as assistance irtiaties of daily living,
such as feeding, dressing, or lagfy services that are not reced to be performed by trained

personnel; or activities that are ddoe the purpose of meeting the mieger’'s personal needs, or fg

maintaining the memberfsinctioning. (AR 167-68% The ODD Guideline does not mention nof

define custodial care.

23 Neither the first or secorekternal reviewer addressedaamsidered the ODD Guideline
since UHC apparently did not provide it to taasviewers. (AR 1009, 3078.) This is further
reason for the Court to givdtle weight to their opinions.

24 The 2014 LOC Guidelines similarly claaterize custodial caras care provided by
someone other than trained medigafsonnel, or that does netek to cure ostabilize the
member’s condition.
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Defendants’ denial letters saatbsolutely nothing about thegfessional qualifications of
the staff providing Andrew’s tré@ent or that the progm itself was not covered. Nothing in the
record suggests that CALO wast a licensed residential treatmeenter. The denial letters do
not state that CALO’s program treatment providers did not mehe requirements for a covered
facility. (Cf. AR 51-52 [Plan provides that coverage for iigrat treatment requires that the facilit
be licensed as a residential treatrcenter or meet a list of iddred criteria).) Likewise, the
denials provide no explanation of how a progtaat provided Andrew uh therapy (individual,
family, and group) multiple timgser week, as well as a structuesadzironment and interventions
to address his aggression, impulsivity, and difficoéigulating his emotion@aesponses would be
considered “custodial” caré. To the contrary, the second ext@rreviewer expressly stated the
requirements that “[s]ervices are within these of the provider'grofessional training and
licensure” and that there was “a reasonable expectttat services will improve the member’s
presenting problems within a ressble period of time” were doinet. (AR 3082.) The record
provides no support for the contemtithat the care CALO provideshdrew was merely custodial
under the Plan or the LOC Guidelines’ definition.

In short, the contention that UHC propedgnied benefits because CALO only provided
custodial care is without meft.

1

1

25 The Court finds particulbr puzzling defendants’ argumetinat the CALO program was
a non-covered, custodial pragn considering that UH@pprovedAndrew’s treatment there for his
first 30 days of treatment (finding that it providigtute stabilization”) wheindrew was not fully
participating in therapy sessions other prograguirements, but then denied coverage for the
treatment period thereafter whAndrew actually began parpating fully the program.

26 Defendants offer the specioargjument that none of Andrésproviders ever opined his
care at CALO wasot custodial. (Cross-Motion at 15.) Amv's providers were not asked to or
required to provide what would essentially belan interpretation—thahe treatment at CALO
did not amount to a “residentitbatment program” bwtas instead “custodidl The opinions of
the professionals who treateddsevaluated Andrew described tiieatment and provided their
recommendations for further tte@ent. None of them recommaed that Andrew be provided
custodial care rather thaesidential treatment.
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V. CONCLUSION AND DISPOSITION

Uponde novareview of the record, theourt finds that plaintiff was entitled to coverage f
the residential treatment prodd from February 28, 2014 tolifaary 12, 2015 in the CALO
program. Plaintiff’'s mbon for judgment iSSRANTED and defendant’s cross-motionDENIED.

The parties shall, within thirty (30) days o&tHate of this Ordef1l) meet and confer to
regarding proceedings on the remainirgrl, and (2) submit a proposed schedule.

This terminates Docket Nos. 70 and 71.

T 1SS0 ORDERED.
Date: July 27, 2020 é’»“‘ /6‘7(“ e% ’2 C‘ﬁ\"

(/  YVONNE GONZALEz ROGERS
UNITED STATES DISTRICT COURT JUDGE
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