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1 UNITED STATES DISTRICT COURT
2 NORTHERN DISTRICT OF CALIFORNIA
3
MARLEY CASTRO, ET AL .,
4 Case No. 17-cv-3026-YGR
Plaintiffs,
5 ORDER DENYING PLAINTIFFS * MOTION TO
V. REMAND
6
. ABM |INDUSTRIES, INC., ET AL ., Re: Dkt. No. 24
Defendants.
8
9 This putative class actiogenerally stems from allegatiotieat defendants required their
10 || janitorial employees with the employee magbbrdescription “Cleaner” (the “Putative Class
11 || Members”) to use personal cell phones for wialated purposes without reimbursement, in
= 12 || violation of California Labor Code section 2882d California Business and Professions Code
o S
8 % 13 || section 17200et seq Now before the Court is plaintiffs’ motion to remand this case for a third
O
= O . . .
® % 14 || time, pursuant to 28 U.S.C. Section 1447(c)kt(Dlo. 24.) DefendantaBM Industries, Inc.gt
QO =
@ g 15 || al. (collectively “ABM”) have removd this putative class action to this Court twice before, and
= 0
S = .
N 2 16 || each time the Court has remanded the case to state 8ea@astro v.ABM Indus. Ing
T =
% g 17 || No. 14-cv-05359-YGR, 2015 WL 15206683dstro I'); Castro v. ABM Indus., Inc.
o
-2 18 || N0.15-cv-01947-YGR, 2015 WL 695489404stro II'). Having carefully considered the
19 || pleadings and the papers submitted on this motion and for the reasons set forth below, the motic
20 || to remand iDeNiED.!
21 l. PROCEDURAL BACKGROUND
22 Plaintiffs initially filed a puative class action against defenttain the Superior Court of
23 || the State of California, Countf Alameda, on October 24, 2018ee Castro,IDkt. No. 1. On
24 || December 5, 2014, defendants removed the aatider the Class Action Fairness Act (“CAFA”),
25 || 28 U.S.C. § 1332(d)(2). Plaintiffs then mowedemand on February 24, 2015. This Court found
26
27 ! Plaintiffs also request théite Court order ABM to pay plaiffs’ attorney’s fees. In light
of the Court’s ruling, plaintiffstequest for attorney’s feesI¥ENIED.
28
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that defendants had failed to estdblisat the aggregate amount in controversy exceeded
$5 million under CAFA, and remanded to state couBiastro lat *4-5.

In response, defendants appealeddhstro Iremand order and filed a notice of removal
in Castro Il. Because a new notice of removal had daed, the Ninth Circuit denied the appeal
as moot.SeeCastro v. ABM Indus. Inc616 F. App’x 353 (9th Cir. 2015). Meanwhile, in a
separate matter, the Ninth Circuit held that PA@alties asserted asmclass claims cannot be
added to amounts recoverable as class clamsach the $5 million amount-in-controversy
threshold in CAFA casesSee Yocupicio v. PAE Grp., LLZ95 F.3d 1057, 1062 (9th Cir. 2015).
As in Yocupiciq plaintiffs specifically disclaimed sekeky class action status for PAGA claims.
Castro Il,Dkt. No. 3-1 § 24Yocupicig 795 F.3d at 1060 n.7.

In Castro I, plaintiffs filed a motion to remand light &focupicio Castro II,Dkt. No. 31.

In opposition thereto, defendants argued Watupicio“was wrongly decided” and noted their
intention to “petition for rehearingn banan the Ninth Circuit and/or [file] a petition for a writ of
certiorari in the U.SSupreme Court challengingpcupicics holding.” Castro II, Dkt. No. 32 at
1-2, 9. This Court found th&tocupiciowas directly applicable and binding authority and grante
plaintiffs’ motion to remandCastro 11,2015 WL 6954894 at 1-2. Defendants again sought
permission to appeal, which was denied by ajiwdge motions panel in an unpublished order o}
Feb. 24, 2016. Defendants then filed a petition far @frcertiorari seekig review by the United
States Supreme Court, whialas denied on October 3, 2016.

On April 28, 2017, Plaintiffs filed a motionffelass certificatn in Alameda County
Superior Court and filed a second amehdemplaint (“SAC”) on May 15, 2017. On May 25,
2017, ABM removed this case for a third time. (Dkt. No. 1.)

I. LEGAL FRAMEWORK
A. Removal Jurisdiction

A defendant may remove a giaction filed in state couif the action could have

2 In so finding, the Court rejected defendamigiument that penés available under the
Private Attorneys General Act of 2004 (“PAGACalifornia Labor Code sections 2688seq,
should be considered in determign the amount in controversy.
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originally been filed in federal courGee28 U.S.C. § 1441. A plaintiff may seek to have a case
remanded to the state court from which it was removed if the districtlaokstjurisdiction or if
there is a defect ithe removal procedure. 28 U.S&1447(c). The removal statutes are
generally construed regttively, so as to lint removal jurisdiction.See Shamrock Oil & Gas
Corp. v. Sheefs313 U.S. 100, 108-09 (1941). Typically a “strong presumption” exists against
finding removal jurisdiction.Gaus v. Miles In¢.980 F.2d 564, 566 (9th Cir. 1992). The burden
of establishing federal jurisdiction for purpos#semoval is on the party seeking removal.
Ibarra v. Manheim Iny.775 F.3d 1193, 1199 (9th Cir. 201Rpdriguez v. AT&Mobility Servs.
LLC, 728 F.3d 975, 977 (9th Cir. 2013). Doubts as to removability are generally resolved in 1
of remanding the cade state courtSee Matheson v. ProgregsiSpecialty Ins. C0319 F.3d
1089, 1090 (9th Cir. 2003).

B. The Class Action Fairness Act (“CAFA”)

CAFA provides that district courts havaginal jurisdiction overany class action in
which: (1) the amount in controversy exceeds fiuion dollars, (2) any plaintiff class member
is a citizen of a state different from any defend&)tthe primary defendants are not states, stat
officials, or other government entities against whbmdistrict court may be foreclosed from
ordering relief, and (4) the number of pitifs in the class is at least 108ee28 U.S.C. 8§88
1332(d)(2), (d)(5). The amount-gentroversy requirement excludasly “interest and costs,” so
awardable attorney’s fees aneluded in the calculationSee Guglielmino v. McKee Foods Corp
506 F.3d 696, 700 (9th Cir. 2007).

“[U]nder CAFA the burden of establishing rembyaisdiction remains, as before, on the
proponent of federal jurisdiction.Abrego Abrego v. The Dow Chemical C#3 F.3d 676, 685
(9th Cir. 2006)see also Ibarra775 F.3d at 1197. In the CAFA cent, the applicable burden of
proof is by a preponderance of the eviden8ee Rodriguez v. AT & T Mobility Servs. L. [728
F.3d 975, 977 (9th Cir. 2013). “Conclusory allegas as to the amount in controversy are
insufficient.” Matheson319 F.3d at 1090-91. However, “no antiremoval presumption attends
cases invoking CAFA, which Congressacted to facilitate adjudicati@f certain class actions in

federal court.” Dart Cherokee Basin Operating Co., LLC v. Owel85 S. Ct. 547, 554 (2014).
3
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The Ninth Circuit has held that a removing defenaeagd only show “thathe potential damages
could exceed the jurisdictional amouniRéa v. Michaels Stores In@42 F.3d 1234, 1239 (9th
Cir. 2014) per curiam) (quotingLewis v. Verizon Commc’ns, Iné27 F.3d 395, 397 (9th Cir.
2010)). The presentation of “evidence conglinvith reasonable deductions, reasonable
inferences, or other reasonabldrapolations” is sufficientlbarra, 775 F.3d at 1190nce “the
proponent of federal jurisdiction has explained pialy how the stakes exceed $5 million . . . the
case belongs in federal counless it is legally impossible fordtplaintiff to recover that much.”
Hammond v. Stamps.com, In844 F.3d 909, 914 (10th Cir. 2016) (Gorsuch, J.) (cltegis
627 F.3d at 400kee also Re&42 F.3d at 1238 (finding thatféedant met its burden where
there “was substantialaalisible evidence that damages at issue exceeded $5,000,000").

When measuring the amountdantroversy, a court must asse that the allegations of
the complaint are true and that ayjwill return a verdict for the plaintiff on all claims made in th
complaint.See Kenneth Rothschild TrustMorgan Stanley Dean Wittet99 F.Supp.2d 993,
1001 (C.D. Cal. 2002). “The ultimate inquiryvihat amount is putti controversy’ by the
plaintiff's complaint, not whaa defendant will actually oweKorn v. Polo Ralph Lauren Corp.,
536 F.Supp.2d 1199, 1205 (E.D. Cal. 2068k also Rippee v. Boston Market Co#p8
F.Supp.2d 982, 986 (S.D. Cal. 2005). In order tordatee whether the reaving party has met its
burden, a court may consider the contenthefremoval petition and “summary-judgment-type
evidence relevant to the amount in comersy at the time of the removal/aldez v. Allstate Ins.
Co.,372 F.3d 1115, 1117 (9th Cir. 2004) (cit@onger v. State Farm Mut. Auto. Ins..Cbl6
F.3d 373, 377 (9th Cir. 1997).
[I. DiscussION

Plaintiffs’ motion for remand is based onawgrounds, namely, (a) defendants’ removal
was not timely, and, in any event (b) defendants cannot satisfy their burden as the $5 million

amount-in-controversy requiremenit.

? Plaintiffs concede the other CAFA elememamely that (i) at lest one plaintiff class
member is a citizen of a statdfdrent from at least one defendafi) defendants are not states,
state officials, or other governmesnttities; and (iii) the number ofghtiffs in the class is at least
one hundredSee28 U.S.C. 88 1332(d)(2), (d)(5).
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A. Timeliness of Removal

Generally a case must be removed within “3@gsdafter the receipt the defendant . . . of
a copy of the initial pleading.” 28 U.S.C. § 1446. A subsequent rempgatibn is permitted only
upon a ‘relevant change of circumstes’'—that is, ‘when subsequ@tgeadings or eants reveal a
newanddifferentground for removal.”"Reyes v. Dollar Tree Stores, In¢81 F.3d 1185, 1188
(9th Cir. 2015) (quotingirkbride v. Cont'l Cas. Co933 F.2d 729, 732 (9th Cir.1991)). The
Ninth Circuit has held that a sufficient “changecircumstances bearing on jurisdiction” exists
where the “amount in controversy” has been expantttdHere, such &hange in
circumstances” occurred on April 28, 2017, wipdeuntiffs filed their motion for class
certification, trial plan, and expedeclaration in state court. KD No. 1, Declaration of Katherine
V.A. Smith (“Smith Decl.”) 1 40, Ex. 39; 1 45, Ex. 4&pecifically, plaintiffs’ trial plan indicates
that each class member “will be owed damasgpsal to the minimum available cost of a cell
phone in California during the montinat the violation occurred.d. 45, Ex. 44 at 6.)

The Court understands that this is the first tplaentiffs have represented an intent to seg
the full reimbursement cost of the minimum avaiatbst of a cell phone in California. In fact,
plaintiffs previously took thaposition that a 20% reimbursemeate for cell phone expenses was
speculative and unsupported by the evidence in this 8aseCastro, IDkt. No. 25 at 5
(describing defendants’ assumption of a 2@4nbursement rate as a “wholly unsupported
estimate” and “speculative and self-serving”). Rtiffis’ class certification motion attaches the
declaration of plaintiffs’ accountingxpert which states that the lostevailable monthly cost of a
cell phone during the class periads $27.14. (Dkt. No. 5-3, Decldie of David M. Breshears

(“Breshears Decl.”) 1 20.) Based thereirfetelants calculate the amount-in-controversy as

exceeding $5 million, and possibly even excegd20 million depending on certain assumptions

which the Court discusses below. Plaintiffeisd certification motion,itll plan, and expert
declaration thus constitute a “motion . . . or otbeper from which it may be first ascertained th
the case . . . has become removable.” 28 U.S.C. § 1446@Eg€33so Jordan v. Nationstar
Mortg. LLC,781 F.3d 1178, 1184 (9th Cir. 2015). Acdagly, the Court finds defendants’

motion timely.
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Plaintiffs rely onGyorke-Takatri v. Nestle USA, In@016 WL 5514756 (N.D. Cal. 2016)

to claim the damages position referenced above does not constiidgeaat change of

circumstancesGyorke-Takatris distinguishable. There, defendants sought to remove a putative

food mislabeling clss action under CAFALd. at * 3. Defendants’ caltations assumed that
damages were equal to the “retail price @atifa consumers paid” for defendants’ produlcts.
The district court remanded because it found defé¢ndants “failed to offer admissible evidence
demonstrating that [the] case satisfie[d] s amount in controversy requirement.
Plaintiffs then moved for classrtiication in state court and pposed to measure damages eithe
by “the price [consumers] paid for Gerber pragtior the price retailers paid for the sarnak.
Defendants removed for a second time, argtihat plaintiffs’ “new statement of
restitution/damages” constituted a relevant change in circumstaacd$e district court
disagreed and remanded largely because it fowatgtaintiffs’ proposed measure of damages
yielded damages “equal to or less than the danidgéndants] presumedagphtiffs were seeking
in the first removal.’ld. at *3. By contrast, the measure of damages which plaintiffs propose h
is not “equal to or less than the amount [ABMéyiously presumed Plaintiffs were seekinigl”
Rather, plaintiffs’ current position represeatdeparture from their vious stance. This
departure enlarges the amount in controversydfo which constitutes a “relevant change of
circumstances.Reyesy/81 F.3d at1188.

B. Amount-In-Controversy Calculation

1. Evidence Offered and Calculations by ABM

In support of removal jurisdiction, ABM offe the declaration of plaintiffs’ accounting
expert, David Breshears CPA/CR#ho states that the lowestaalable monthly cost of a cell
phone during the class period wk%7.14. (Breshears Decl. | 20.) Xyalefendants point to the
declaration of Nedy Warren, ABM'Vice President of Human Resces, which indicates that

ABM's records reflect that there aaéleast 29,413 Punitive Class Member@kt. No. 1,

* Plaintiffs argue that thedirt should reject ABM’s count ahe number of Punitive Class
members because on October 28, 2016, defendeodaced a class list in discovery which
indicated that there were 15,477 Punitive Chssnbers. According to plaintiffs, ABM
“subsequently informed Plaintiffs that thetGlser 2016 Class List has inadvertently omitted a

6
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Declaration of Nedy Warren (“Warren Decl.”)  8/arren further states that these Punitive Clas
Members worked approximately 627,908mths during the class periodd.(f 9.) Based on these
figures, defendants calculate the amanrdontroversy as approximately $17,041,423
independent of attorney’s feesDefendants further calculate thaaintiffs’ request for attorney’s
fees places an additional 25% in @onersy, increasing the figure to $21,301,736e Jasso v.
Money Mart Express, Inc2012 WL 699465 (N.D. Cal. 2012), at *7 (quotidgnlon v. Chrysler
Corp, 150 F.3d 1011, 1029 (9th Cir. 1998)).

2. Assumptions Underlying ABM's Calculations

Defendants’ calculations retyn an important and contestassumption, namely that each
Punitive Class Member incurred at least oxiembursable cell phone expense for each month
worked during the class period. This assumptiaeasonable for three reasons. First, it is more
conservative than the assumption made by tbigGn denying ABM'’s first petition for removal.
See Castro 12015 WL 1520666 at *4-5 (calculatirige amount-in-controversy basedtao
reimbursable cell phone expenses per month).

Second, the SAC indicates t#eBM “regularly” requires plaitiffs “to use their personal
cell phones in discharging their ceg.” (SAC { 23.) Plaintiffs fuhter allege that ABM “regularly
call[s] or text message[s] Plaintiffs and €8aMembers with work-related communications and
require[s] that Plaintiff ad Class Members respondld.) In addition, plaitiffs aver that ABM

“regularly require[s] that Plairits and Class Members who woak locations without time clock

large number of [Punitive Class Members], anoduced a revised list on May 31, 2017” which
showed at least 29,413 Punitive Class Members. The Court finds that it is appropriate for
defendants to rely on the May 31, 2017 clagsridicating 29,413 Putive Class Members
because (i) plaintiffs do not dispute the accuradyisfclass list, (ii) plaintiffs have not shown
that they were prejudiced byféadants’ production of the ingi class list, and (iii) ABM
promptly produced the revised class list afterrgay that the initial class list “inadvertently
omitted putative class members wiiere terminated prior to 2014 (Dkt. No. 26, Declaration of
Katherine V.A. Smith in Support of Defendan@pposition to PlaintiffsMotion to Remand { 2,
Ex. A.) In any event, for the reasons dissed below, the amount-in-controversy exceeds $5
million even if the Court were to use the 15,#0hitive Class Member figure from the initial
class list.

® ($27.14 minimum monthly cell phone c@&r month) * (627,908 months worked by
Punitive Class Members) = $17,041,423.12 amount in controversy.
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systems use their personal cell phones to cloekdout of their shi§, breaks, and meal
periods.” (d. 1 25.) The SAC also states that ABNMgages in “common” practices and policies
which were “centrally devigeand commonly applied.ld. 1 5, 22.) Such allegations support a
conservative assumption that plaintiffs incuregdeast one reimburske cell phone expense for
each month workef.

Third, the deposition testimony of the namealptiffs is consistent with defendants’
assumption of one reimbursable expense per mdfihexample, Lucia Marmolejo testified that
a supervisor would call her “once a month, somesim. . twice a month” to schedule Marmolejo
for different shifts when the supervisor needi#atmolejo to cover for another employee. (Dkt. 4
Declaration of Hunter Pyle iBupport of Plaintiffs’ Motion for Class Certification, Ex. D,
Deposition of Lucia Marmolejo &4:7-85:10.) Marmolejo also té#d that she clocked in and
out with her personal cell phone orckahift worked and believed that this “was the way we ha
to doit.” (Id. at 98:18-23.) Similarly, Marley Castro téied that she was required to clock in and
clock out with her personakll phone for lunch breakdd(, Ex. E, Deposition of Marley Castro
at97:12-17, 112:7-20, 117:18-21.) Thus, the Cauwlsfdefendants’ assumption reasonable.
Accordingly, the amount-in-controversy of $21,301,778.87 exceeds CAFA's threshold.

Plaintiffs argue that defendants erroneo@sdgume a 100% violate rate which is not
supported by the SAC or evidence in this caseEofding to plaintiffs, courts decline to find a
100% violation rate absent allégens of a uniform policy or $&me which are lacking her&ee
Dobbs v. Wood Group PSN, In201 F. Supp. 3d 1184, 1189 (E.D. Cal. 20G3&rcia v. Wal-
Mart Stores InG.207 F. Supp. 3d 1114, 1119 (C.D. Cal. 20M)tchai v. Ametek Programmable
Power, Inc, 2017 WL 875595, at *3 (S.D. Cal. 201P)aintiffs do not persuade, as they

mischaracterize defendants’ arguments and #enmg of a “100% violation rate.” The Ninth

® As noted above, when considering similar allegatior@aistro Ithis Court found such
allegations sufficient to support a reasonasdsumption of “semi-monthly” violationg€. two
violations per month) but insufficient totsdy the amount in controversy requiremeeé
Castro 1,2015 WL 1520666 at *4-5.) ThCourt’s finding that removal was improperGastrol
was driven primarily by an assumed 20% reinskuanent rate. By contrast, the measure of
damages which plaintiffs propose here provides for a 100% reimbursement rate which quinty
the amount in controversy and renders removal proper.
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Circuit has noted tha “100% violation rate caldation [] assum][es] that violations occurred in
every identified shift for each class membdbarra, 775 F.3d at 1199 n.3. Here, defendants
assume one violation per monthnked, not one violation for “evengentified shift for each class
member.”ld.”

Further, plaintiffs’ reliance oarza v. Brinderson Constructors, Iné78 F. Supp. 3d
906 (N.D. Cal. 2016), is misplacethere, the court found that deftant’s “assumption that each
putative class member missed one meal brealaadest period per workweek [was] reasonabl
because plaintiff alleged that he “regularly’ssed meal breaks and that defendants maintaine(
‘policy or practice’ of both real and rest break violationsd. at 911-12. Similarly, plaintiffs
here allege that defendants “udgyly require” plaintiffs to us their personal cell phones in
discharging their duties and thaBM engages in “common practicgmlicies, and/or schemes”
which “have systematically failed to reimbusmployees for out-of-pocket expenses for work-
related use of their persor@@ll phones.” (SAC 11 22-23.)

Finally, Morris v. LiquidAgents Health Care, LL.2012 WL 5451163 (N.D. Cal. 2012), is
distinguishable. There, defendants assumatiegach punitive class member accrued twelve
overtime hours per week for every week workaeispite the fact that defendants’ evidence
“supported a contrary inference,” namely thahfdoyees’ schedules ‘varied greatly”” and “many,
class memberdid not have this much overtimdd. at *5. By contrast, defendants here make a
reasonable assumption of one reimbursablepbelhe expense per month, which is supported by
plaintiffs’ allegations in the SAC and evidenoeghis case includinthe named plaintiffs’
deposition testimonieSee Section 111.B.2, supfaAccordingly,the motion to remand is

DENIED.}

’ Similarly, Jassodoes not help plaintiffs. Theregtisourt held that “one violation per
week on each claimed basis [was] a sensible readitige alleged amount in controversy” in light
of “the allegations of a ‘uniform policy and schemd&sse 2012 WL 699465, at *5. The mere
fact that plaintiffs here doot allege a “uniform” policy doesot render unreasonable defendant’s
assumption of one violation per month.

8 Plaintiffs also argue that fisdant “cannot assume any pautar frequency as a basis fof
its jurisdiction calculations,”rad fail to proffer any evidence that class members worked
approximately 20 days per montBee Morris 2012 WL 5451163, at *4. AgaiMorris is
distinguishable. IMMorris, this Court’s holding was based in largart on the fact that plaintiffs
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V. CONCLUSION
Having carefully considered the papers submitted, the CaniEs the motion and
hereby sets the following schedule based on thaudsions at the case management conference

held on September 11, 2017:

Filing of Motion for Class Certification October 27, 2017

Defendants’ Opposition to Plaintiffs’ Motion | November 28, 2017
for Class Certification

Plaintiffs’ Reply in Sipport of Plaintiffs’ December 13, 2017
Motion for Class Certification

Hearing on Plaintiffs’ Motion for Class January 16, 2017
Certification

This Order terminates Dkt. No. 24.
It Is So Ordered.

Dated: October 19, 201 : E, Z‘ :

YVONNE GONZzALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE

had not made any allegations as to ‘fileguency of the alleged violationslti. By contrast,
plaintiffs here assert that vations occurred “regularly” andystematically” as part of “common
practice, policies, and/or schemes.” (SAC 1Y 22-23, 25.)

® Even if that Court were to calculate @@ount-in-controversy based on the initial class
list and exclude attorneys’ fees, the figuvould still surpass $5 million. ($27.14 minimum
monthly cell phone cost per month) * (398,196 nmsntorked by Punitive Class Members) =
$10,807,039.44 amount-in controversy.
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