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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

MARLEY CASTRO, ET AL.,
Case No. 17-cv-3026-YGR
Plaintiffs,
V. ORDER DENYING MOTION TO COMPEL AND
ALTERNATIVELY MODIFYING CLASS
ABM INDUSTRIES, INC. ET AL ., DEFINITION
Defendants. Re: Dkt. No. 58.

Plaintiffs bring this class action complaintaagst defendants ABM Industries, Inc. and its
wholly owned subsidiaries (dettively, “ABM”) under Californa Labor Code Section 2802 and
Labor Code Private Attorneys General Actpor Code Section 2698 (“PAGA”) for alleged
failure to reimburse or indemugiplaintiffs’ expenses for use of their personal cell phones for
work-related tasks. (Dkt. No. 1-4 (“*SAC”).) Red#mt to the instant motion, defendants claim th3
a significant number of absetlass members signed collective bargaining agreements (“CBAs
containing “Wage and Hour Prowifs]” with binding individualarbitration provisions (“CBA
Plaintiffs”). Defendants’ motion seeksdompel CBA Plaintiffs’ non-PAGA claims into
arbitration. (Dkt. . 58 (“Motion”).)

Having carefully reviewed the pleadings, ffapers submitted, and oral arguments from
counsel on April 24, 2018, and for the reasseisforth more fully below, the CoUDENIES
ABM'’s Motion as framed buv ODIFIES AND LIMITS the definition of the @ss to exclude all such

claims arising after the operagidate(s) of the agreements.
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l. BACKGROUND

The background giving rise to this actiowisll-known and the Couwtill not repeat it
here. Relevant to the current motion, deferslaavve produced three separate CBAs which the)
contend are impacted by the Court’s Jan2&,y2018 Order Granting Ga Certification (Dkt.
No. 49), namely: (i) the San Diego and Impe@alunties Maintenance Contractors Agreement
and between ABM Industry Groups, LLC and SBJuited Service Workers West, CTW of San
Diego California, effective June 1, 2016 (Dkin. 58-3 (“San Diego CBA”)); (ii) the Los
Angeles/Orange County Maintenance ContiecAgreement by and between ABM Industry
Groups, LLC and SEIU United Service Worké&West, effective May 1, 2016 (Dkt. No. 58-4
(“Los Angeles CBA")); and (iii) the Norther@alifornia Maintenance Guractors Agreement by
and between ABM Industry Groups, LLC and thdlBBnited Service Workers West, effective
May 1, 2016 (Dkt. No. 58-5 (“Northern California CBA")).

Each of the agreements contains a “WageHmat Protocol,” whictprovides, in relevant

part, as follows:

Parties to this Agreement, includingdividual bargaining-unit employees and/or
a group/class of bargaining-unit employesgree to resoéson an individual

basis solely and exclusiwethrough the binding mediain and arbitration process
set forth in this Protoc@ny and all claims alleging violations of any wage and
hour laws . . . including but not limited tcaains . . . alleging a violation of . . . the
California Labor Code . . . .

(San Diego CBA at 58-62;0s Angeles CBA at 92-93eeNorthern California CBA at 125%)
Each of the CBAs also identifies the “systenbwofding mediation and hitration” contained
therein as “the sole and exclusivethw#l of resolving all Covered Claifisyhenever they arise.”
(San Diego CBA at 59; Los Angeles CBA at 88d Northern California CBA at 126.) Finally,
the CBAs contain a waiver provision through whtbe parties “agree[] to waive|] to the

maximum extent permitted by law the right to jumaltand to bench trial, and the right to bring,

! Plaintiffs do not allege #t the Wage and Hour Protosalcross these three CBAs differ
in any meaningful way. (SAC at 2-3.) Thusg thourt will refer to the CBAs collectively unless
otherwise specified.

2 The CBAs define “Covered Claims” as inding but not limited to claims alleging a
violation of the California Labor Code.
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maintain, or participate in anyads, collective, representative, poivate attornegeneral action,
including but not limited toray actions under [PAGA], or any other similar laws, where in
arbitration or otherwise, to the full extent perndttey applicable law . . ..” (San Diego CBA at
58; Los Angeles CBA at 93; Ndrern California CBA at 125-26.)

ABM produced the CBAs to plaintiffs'atinsel on February 20 and 28, 2018, following
the Court’s January 26, 2018 class certification ofdébkt. No. 59-1 § 2.) During oral
argument, defendants estimated that the C&#y to one-third of the class membér&urther,
the Court is advised that on Alpt6, 2018 the referenced unionked a grievance under the Wage
and Hour Protocols of the CBAsd@incorporated the SAC therdiy reference. (Dkt. No. 67-1.)

Il DiscussIoN

A. Motion to Compel Arbitration

As a preliminary matter, the parties do not dispgenerally either the applicability or the
enforceability of the arbitration provisions in eaxfltihe CBAs. Rather, plaintiffs argue that give
the timing of the motion, defendants have waitreslr right to enforce #narbitration provisions
in this action, and thaalternatively, the provisions shouldtrime given retroactive effect. The
Court addresses each.

By way of background, the Fedesabitration Act (“FAA”) allows a party to request that
a district court compel arbitration and stay qual proceedings. 9 U.S.C. 88 3, 4. Typically, the
court’s role is limited to determining whethdr) an agreement exisbetween the parties to
arbitrate; (ii) the claims assue fall within the scope of theragment; and (iii) the agreement is

valid and enforceablelifescan, Inc. v. Premier Diabetic Servs., |r863 F.3d 1010, 1012 (9th

% Prior to this production, in its Answés plaintiffs’ SAC, dated May 24, 2017, ABM
generically referred to “the tegrof applicable collective baaing agreements” as barring the
claims of “Plaintiffs’ aml/or putative class members.” (Dkt. No. 6-8 {962 alsdkt. No. 6-8 1
48-50.) ABM did not refer to the CBAs in its pgsise to plaintiffs’ motioffior class certification.
(Dkt. No. 33.)

* ABM’s estimate likely includes thoseasis members who were subject to the CBAs
regardless of whether the illegal conduct allegeclurred prior to or after the CBAS’ effective
date.

—
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Cir. 2004). However, the strong presumption wofaof arbitration “doesot confer a right to
compel arbitration of any dispute at any tim&0lt Info. Sciences, Inc. v. Bd. of Trustees of
Leland Stanford Jr. Uniy489 U.S. 468, 474 (1989). Thé&/k provides that arbitration
agreements are unenforceable where there arl tgoands as exist at law or in equity for the
revocation of any contract.” 9 U.S.C. § 2. “Hagrally applicable contract defenses, such as
fraud, duress, or unconscionability may be apbieinvalidate arbitration agreements without
contravening federal law.Doctor’s Assocs., Inc. v. Casaratel7 U.S. 574, 582 (1960). Thus,
when evaluating the enforceability of arbitratiomesments, courts should generally refer to the
applicable state law principles goverg for formation of contractsSeeFirst Options of
Chicago, Inc. v. Kaplanb14 U.S. 938, 944 (1993)gle v. Circuit City Stores328 F.3d 1165,
1170 (9th Cir. 2003).

The Court first considers whether defendants heai@ed their right to arbitrate. Under

California law, a court may consider:

(1) whether the party’s actionseainconsistent with the right to arbitrate; (2) whether the
litigation machinery has beeubstantially invoked arithe parties were well into
preparation of a lawsuit before the pamtytified the opposing party of an intent to

arbitrate; (3) whether a partitleer requested arbitration enforcement close to the trial date

or delayed for a long period before sewka stay; (4) whether a defendant seeking
arbitration filed a counterclaim without asking for a stay of the proceedings; (5) whethg
important intervening steps [e.g., taking advantage of judiciabdesy procedures not
available in arbitration] had taken place; #6pdwhether the delay had affected, misled, or
prejudiced the opposing party.

Cox v. Ocean View Hotel Corh33 F.3d 1114, 1124 (9th Cir. 200§u6tingSt. Agnes Med. Ctr.

\1%4

v. PacifiCare of Cal.31 Cal. 4th 1187, 1196 (2003)).

In evaluating these factors, the Cownsiders primarily that ABM did not notify
plaintiffs of their intent tacompel arbitration until nearly two years after the CBAs became
effective and three years after théiation of this litigation. (DktNo. 59-1 § 2; Dkt. No. 1-3 1 60;
see alsdpposition at 6.) Consequently, both partiave substantially invoked the litigation
machinery and have made considerable pssgirefiling and prosecutg the lawsuit and in
conducting discovery. €eDkt. No. 59-11 2see alsdkt. Nos. 28, 49; Opposition at 6; Dkt. No.
3-7.)

r
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In response, ABM argues that until the class watsfieel;, the issue was noipe as the relevant
CBAs did not apply to the named plaintiffs.

While in some circumstances, defendantsagenay be cause to deny the motion in its
entirety, granting the motion here would menaguce the size of the class, not derail the
litigation in its entirety® More specifically in that regard, ABM represented in its third attempt
remove this case to federal court, that attl28113 individuals fell within plaintiffs’ proposed
class definition. (Dkt. No. 1 { 12.) Similarly, bqgtarties agreed that tipaitative class contained
more than 30,000 members in briefing for clagsifesation. (Dkt. No. 4%t 13.) A reduction in
class size to approximately 20,080uld have no impact on plaintiffs’ ability to maintain
numerosity under Fed. Riv. Proc. 23(a)(1).SeeMoeller v. Taco Bell Corp220 F.R.D. 604,
608 (N.D. Cal. 2004) (finding that a common seapproach to numerosity is reasonalde®
also Californians for Disability Rights, Inc. v. Cal Dep't of Trans#9 F.R.D. 334, 347 (N.D.
Cal. 2008). Further, in this cat, all the parties’ litigation @ions would have had to occur in
any event. Therefore, the granting of ABM’s neatiwould not prejudice platiffs. Accordingly,
the Court finds that ABM has not waived iitght to arbitrated claims brought by the CBA
Plaintiffs.

Having not found a waiver, the Court ntwvns to whether the provisions apply
retroactively, that is, to clais the basis of which occurredor to the effective date of the CBAs.
Some courts have retroactively applies @ation agreements where the language of the
agreement couldot be read to include a temporal limitatj while others have declined to find
retroactive effect where the langueaof the agreement was not ogictive on its face. The Ninth

Circuit has not spoken directly on this isSu€ompareJones v. Deja Vu, Inc419 F.Supp.2d

®> Prejudice could exist if defendant strategically postadréhe filing to serve as an
alternative tactic to dail an action only after aadverse court ruling orlass certification. A
motion to compel arbitration can based prior to class certificatiorSee e.g, Congdon v. Uber
Techs, 16-cv-02499-YGR, Dkt. Nos. 50, 68torvant et al v. P.F. @ang’s China Bistro, Inc. et
al., 11-cv-05405-YGR, Dkt. Nos. 40, 64.

® SeeSmith/Enron Cogeneration Ltd. P’ship Smith Cogeneration Int'l Inc198 F.3d 88,
99 (2d Cir. 1999) (finding thavhen an arbitration clause tHabes not contain any temporal
limitation, the relevant inquiry iwhether . . . [the] claims relate any obligation or claimed

5

to
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1146, 1150 (N.D. Cal. 2005) (“Where an arlitra provision does not contain a temporal
limitation, the parties may be compelled to adigrdespite the factahthe challenged conduct
predates the signing of the agreemeniith Morse v. ServiceMé&sx Glob. Holdings Ing.2012

WL 4755035, at *5 (N.D. Cal. Oct. 4, 2012) (denyaefendant’s motion to compel arbitration of
claims that predate the execution of the arbitreagreement “[b]ecause the arbitration languags
IS not retroactive on its face”).

Here, the operative languagkethe CBAs require “binding nagation and arbitration” to
resolve “all Covered Claimsyhenever they arise (San Diego CBA at 59; Los Angeles CBA at
93; and Northern California CBA at 126 (emphasis supplied).) Courts have found that the ch
of the word “arise” suggests théie clauses govern present or fetaonduct, not past conduct.
See Morsg2012 WL 4755035, at *5 (“The use of the gnesparticiple ‘asing’ makes it clear
that it applies to claims that may arise goingviard, not claims that have already accruedép
alsoRussell v. Citigroup748 F.3d 677, 679 (6th Cir. 2014) (“Thesud the present-tense ‘arise,’
rather than the past-tense ‘arosepresent-perfect ‘have arisg suggest[s] that the contract
governs only disputes that begithat arise—in the prest or future. The present tense usually
does not refer to the past.”).

ABM argues that the CBAs do not contain @aesporal limitation. (Motion at 8.) ABM
asserts that the phrase “whenever they arise” stggeat the arbitratioprovisions in the CBAs
“apply to claims regardless of when that@ms accrued, including claims based on conduct
occurring before the effective date of the CBAdd.)( In support of theiargument, ABM points
to several cases finding in favor of retroactiviidy arbitration agreements that contained the
words “arise” or “arising.” However, in each thiese cases the arbitration clauses at issue use
“arise” or “arising” to describe the substarmafecovered claims, not the timing (or temporal

indication) of the clain.

obligation under the . . . Agreemt, not when they arose.”).

" ABM cited to four cases to support their pios that “whenever they arise” should be
interpreted as allowing an arbitratiprovision to apply retroactively:

1. Inre Verisign, Inc. Derivative Litigatiqrb31 F.Supp.2d 1173, 1223-24 (N.D. Cal
6

oice



United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

Here, the Court finds that the phrase “whemeliey arise” points tthe timing of covered

—J

claims rather than the subject-matter. In theedrf a phrase describing the timing, rather thar
the substance, of covered claims, the CBAg' aisthe present tense “arise” suggests that the
clauses govern present and future, but not past, conSaelorse 2012 WL 4755035, at *See
alsoRussell 748 F.3d at 679. Thus, ABM's authm# to the contrary are inapposite.

Accordingly, the Court finds #t the arbitration clausedind in the CBAs applies only to
those claims brouglity CBA Plaintiffsafter the effective date of the relevant CBA.

B. Restructuring of the Class

Under Rule 23, an order granting class cesgtf@mn may be altered or amended prior to
final judgment. SeeFed. R. Civ. Proc. 23(c)(15ee alsdsen. Tel. Co. of Sw. v. Falcofb7 U.S.
147, 160 (1982) (“Even after a certification ordeemsered, the judge remains free to modify it ir
light of subsequent developmentglie litigation For such an ondeparticularly during the period
before any notice is sent to members of the class, ‘is inherently tentative.™)

In light of the unions' own affirmative actiotsbegin arbitrationrad given that notice has

2007) (finding that an agreement to arbarga]ny dispute or claim arising out of
or relating to the engagement letter bew the parties, the services provided
thereunder, or any otherrsee provided by or on lhalf of KPMG” applied to
claims that predated the arbitration agreement).

2. Inre Cox Enterprises, Inc. Set-t@able Television Box Antitrust Litigatip835 F.
3d 1195, 1201-02 (10th Cir. 2016) (finding tlaatagreement to arbitrate “any and
all claims or disputes between us . . . trdde out of or irany way relate to: (1)
this Agreement; (2) services that Qanovided to you in connection with this
Agreement; (3) products that Cox makes ke to you; (4) bills that Cox sends
to you or amounts that Cox charges youdervices or goods provided under this
Agreement; and (5) any services or goo@s @ox or any of its affiliated entities
provide to you under any othagreement . . . ” appligd disputes the basis of
which predate the agreement).

3. Trujillo v. Gomez2015 WL 1757870, at *8 (S.D. Cal. Apr. 12, 2015) (finding that
an arbitration clause covag “[a]ny claim or controversgrising out of or relating
to this Agreement, the Corporation, or tights or obligation®f the Shareholders”
applied retroactively).

4. Carlisle v. CitiMortgage, In¢.2007 WL 1557411, at *3 (E.D. Mo. May 25, 2007)
(finding that an agreement to arbitratel ‘®&hployment disputes based on legally
protected rights . . . that may arisévibeen an employee or former employee and
[CitiMortgage]” applied to an employment-related dispute that predated the
agreement).




not yet been sent to the class members, thet@inds that the most appropriate remedy to
address the instant motion is to modify thesel definition to excludiose claims brought by
CBA Plaintiffs the underlying facts of which occurrafder the effective datef the relevant CBA.
SeeGen. Tel. Co. of S\457 U.S. at 160 (finding that a judge is free to modify a class
certification order even after the order is enterselg; alsdisen v. Carlisle & Jacqueljml17 U.S.

156, 173 (1974) (finding that under Rule 23(c)(2), eslaks member shall receive the best notic

(4%

practicable under the circumstances).
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2018 as follows and noted in bold:

In light of the Court’s OrdeABM'’s request to stay all procdmgs as to the CBA Plaintiffs

pending the completion of arbitratiosegeDkt. No. 58) iSDENIED AS M OOT.

Accordingly, the Court restructures thegé classes certified hige Court on January 26,

(1) EPAY Class: All employees who were, are, or will be employed by ABM in the Sta
of California with the Employee Master JobdgoDescription code Cleaner, who used a
personal cell phone to punch in and out ef BPAY system and who (a) worked at an
ABM facility which did not contain biometiclock, and were (b) not offered an ABM-
provided cell phone during the period beghgon January 1, 2012, through the date of
notice to the Class Members that a classieas certified in this action [(the “EPAY
Class Period”)].

(2) Suspicious Incidents Class: All employees who were, are, or will be employed by
ABM in the State of California with thEmployee Master Job Code Description code
Cleaner who used a personal cell phone tortepaisual or suspicious circumstances to
supervisors and were not offered anABM-provided cell phones db) two-way radio
during the period beginning foyears prior to the filing of the original complaint, Octobe
24, 2014, through the date of notice to the ClassiMes that a class has been certified if
this action. [(the “Suspicious Incidents Class Period”)].

(3) Supervisor Communications Class: Allg@oyees who were, are, or will be employed
by ABM in the State of California with tHemployee Master Jobdde Description code
Cleaner who used a personal cell phone to respond to communications from supervis
and were not offered an (a) ABM-provideell phones or (b) twaray radio during the
period beginning four years prior to theritj of the original complaint, October 24, 2014,
through the date of notice toetiClass Members that a class has been certified in this
action. [(the “Supervisor Gomunication Class Period”)].

The EPAY Class, the Suspicious loidents Class, and the Supervisor
Communications Class, shall each excludeasins brought by those Cleaners who are
subject to a collective bargaining agreement (“CBA”) which contains an operative
arbitration clause for all claims arising after the effective date ofthe relevant CBA.

8
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II. CONCLUSION

For the foregoing reasons, the CdDENIES ABM’s motion to compel as framed and

MODIFIES AND LIMITS the class definition to exclude albahs properly subject to arbitration.

This Order terminates Docket Number 58.

T 1SS0 ORDERED.

Dated: May 14, 2018

YV VONNE GorQALEzLéOGERs
ITED STATES DISTRICT COURT JUDGE




