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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

ROBERT O. LACK,

Plaintiff,

Case No. 17-cv-03399-YGR

ORDER DENYING MOTION TO DISMISS
Re: Dkt. No. 8

V.

CRUISE AMERICA , INC.,

Defendant.

Plaintiff Robert Lack filed tis action against defendant G3eiAmerica, Inc. (“Cruise
America”) for alleged misrepresentations and daéeegonduct in relation tthe sale of a used
motorhome. Lack filed his complaint in the StupeCourt of Californiain and for the County of
Alameda, and Cruise America removed thigoacbased on diversity jurisdiction, on June 12,
2017. (Notice of Removal (“NOR”), Dkt. No. 1T he complaint alleges the following causes of
action: (i) violation of the Consumer Ledg&medies Act for damages and injunctive relief,
pursuant to California @il Code sections 175@t seq(the “CLRA"); (ii) intentional
misrepresentation; and (iii) negligent negresentation. (NOR Exh. A, “Complaint.”)

Currently pending before th@ourt is Cruise America’s motion to dismiss under Rule
12(b)(6) for failure to meet the plausibility recement under Rule 8 and the particularity standa
under Rule 9(b). (Dkt. No. 8 at 2, “Mtn™")

Having carefully considered the papers andglegs in this action, and for the reasons se

forth more fully below, the CoulRENIES defendant’s motion to dismiss.

! Plaintiff filed his response in opposititmthe motion to dismiss on July 6, 2017 (Dkt.
No. 15, “Opp’n”), and defendant filed a reply in support of its motion to dismiss on July 13, 2(
(Dkt. No. 16, “Reply”).
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l. FACTUAL ALLEGATIONS
Plaintiff Robert Lackalleges that, on September 17, 20dielnegotiated the purchase of a

used 2008 Thor Majestic 28A motarne from Cruise America. (Complaint § 6.) Lack alleges

that, during the sales negotiatidre requested permission to conduct an independent inspection of

the vehicle, but Cruise America deterred fiiom doing so, representy that he “would be
wasting his money” since the vehicle “Hagken thoroughly inspected at its home plant,
completely refurbished and wan excellent condition.” Id. at § 6.) Lack alleges that defendant
had him watch a video that explained how altonoomes sold by Cruise America were “fully
refurbished before being sold,” including presimg “through a detailed checklist to make sure
everything is working properly;” inspection ofetlchassis, tires, and brakes; checking and
replacing fluids; and scrutinizing all onboard systentd.) (Lack was told that all vehicles come
with a 12 month/12,000 mile warrgrt no additional chargeld()

Based upon those representations, Lack allegedithagreed to purchase the vehicle for
total price of $24,239.00, and paid a $500.00 dowmaat on September 17, 2014. (Complaint
1 7)) On September 24, 2014, Lack paid the nemz $23,739 and signed a purchase agreeme

He alleges that he “paid extr&dr two extended warranties, as ioaied on an unsigned version of

the purchase agreement attached to the complathtat (T 6—7see alsdExh. A thereto.)

Lack accepted delivery of the motorhome in Newark, California, on September 24, 20
and it broke down while he was driving it hom&omplaint § 9.) The motorhome required a
replacement of the rear axle befdreould be returned to Cruigenerica’s premises to complete
repairs. The dealer-recommended repair tgditiund the vehicle hasuffered severe water
damage, requiring at least $15,000 in repaild.) (Cruise America refused to complete the
recommended repairs. Lack alleges furthepéttion showed that the motorhome has body rot

rust damage, and other major deficiencies fppaiexisting severe water damage caused by bei

submerged. Id.) He further alleges that he has maamy trips to have repairs performed, or ret

done; that he has lost use of the vehicle for sseweeks due to repairs; and that additional

repairs will be neeell, costing over $22,0001d()

a

nt.

14,




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

. LEGAL STANDARD

Pursuant to Federal Rule of Civil ProcedRude 12(b)(6), a complaint may be dismissed
for failure to state a claim upon which relief maygoanted. Dismissal for failure to state a claim
under Rule 12(b)(6) is proper ifdle is a “lack of a cognizablegal theory or the absence of
sufficient facts alleged undercagnizable legal theory.Conservation Force v. Salaz&46 F.3d
1240, 1242 (9th Cir. 2011) (citirBalistreri v. Pacifica Police Dep/1901 F.2d 696, 699 (9th Cir.
1988)). The complaint must plead “enough factsdtesa claim [for] relief that is plausible on its
face.” Bell Atl. Corp. v. Twombj\550 U.S. 544, 570 (2007). Aatm is plausible on its face
“when the plaintiff pleads factual content thikbas the court to draw the reasonable inference
that the defendant is liabter the misconduct alleged Ashcroft v. Igbal556 U.S. 662, 678
(2009). If the facts alleged do not support a redseriaference of liability, stronger than a mere
possibility, the claimmust be dismissedd. at 678—79see also In re Gilead Scis. Sec. Liti36
F.3d 1049, 1055 (9th Cir. 2008) (stating that a courbtgequired to accept as true “allegations
that are merely conclusory, unwarranted déduas of fact, or unreasonable inferences”).

“Federal Rule of Civil Procedure 8(a)(2) recps only a ‘short and plain statement of the
claim showing that the pleader is entitled to réliafprder to ‘give thedefendant fair notice of
what the . . . claim is and the grounds upon which it resi8vdmbly 550 U.S. at 554-55
(quoting Fed. R. Civ. P. 8(a)(2))lferation in original). Even unde¢he liberal pleading standard

of Rule 8(a)(2), “a plaintiff’'s obligation to providee grounds of his entitlement to relief require$

more than labels and conclusions, and a formuéaiitation of the elementsf a cause of action
will not do.” Twombly 550 U.S. at 555 (citinBapasan v. Allain478 U.S. 265, 286 (1986)
(internal brackets and quotation marks omittediter disregarding conclusory allegations, the
material factual allegations must enough to raise a right to relfebove the specative level.”

Id. “[S]ome threshold of plausibility must be crossed at the outset before [litigation] should b
permitted to go into its inevitably costly and protracted discovery phédeat 558. The Court
will not assume facts not alleged, mall it draw unwarranted inferencedqgbal, 556 U.S. at 679
(“Determining whether a complaint states a plaasdbaim for relief [is] a context-specific task

that requires the reviewing court to drawitgnudicial experiene and common sense.”).
3
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Additionally, Rule 9 establislsea heightened pleading staraifor allegations of fraud.
Fed. R. Civ. P. 9(b) (“In alleging fraud or nake, a party must statath particularity the
circumstances constituting fraud or mistake. litéa intent, knowledge,ral other conditions of a
person’s mind may be alleged generallysge Cooper v. Pickett37 F.3d 616, 627 (9th Cir.
1997) (noting that to be alleg&dth particularity under Rule 9(ba plaintiff must allege “the
‘who, what, when, where, and howof the alleged fraudulent conductge also Kearns v. Ford
Motor Co, 567 F.3d 1120, 1125 (9th Cir. 2009). Rule 9@xuires the identification of the
circumstances establishing the fraud, so thafendant can respond to th#egations adequately.
Odom v. Microsoft Corp486 F.3d 541, 554 (9th Cir. 2007). Howewee rule is not so stringent
as to bar claims where specific details, not ssleto preparing a deffise, are not allegedd. at
554-55 (inability to recall names sfore employees alleged tovieasold products in consumer
fraud claim would not be subject claim to dismissader Rule 9(b)). Moreover, where a plaintiff
alleges “a unified course of fraudulent conduct eelfies] entirely on that course of conduct as
the basis of a claim[,] . . . the claim is said&’'grounded in fraud’ aio ‘sound in fraud,” and the
pleading of that claim as a whole must sattbfy particularity requirenme of Rule 9(b).” Vess v.
Ciba-Geigy Corp. USA317 F.3d 1097, 1103-04, 1106 (9th Cir. 2003).
1. DISCUSSION

Cruise America seeks dismissal on the groundsltack fails to state facts sufficient to
constitute a cause of action, andsféo allege fraud with particatity as required by Rule 9(b).
Specifically, Cruise America gues that Lack’s complain(j) fails to allege fraud,
misrepresentation, or a violation of the CLRAcause Cruise America’s statements were non-
actionable puffery; (ii) relies on conclusory allegas of CLRA violations which renders it, as a
whole, implausible; and (iii) faslto satisfy the particularity stdards under Rule 9(b). The Court
addresses each argument, in turn.

A. Actionability of Cruise America’s Representations

First, Cruise America argues that Lack’s conmiléfails to plausiby to connect” the false
statements, the defects with the motorhome, amadltam for relief, and that Lack has alleged, at

most, disappointed expectationst actionable misrepresentationisack alleges that Cruise
4
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America made statements about the motorhamegyding that it was “thoroughly inspected,”
“completely refurbished,” and in “eellent condition.” (Complaint §.) Lack alleged that Cruise
America, during the sales negotiatsoat the dealership, had himtelaa video which said that all
motorhomes sold by Cruise America were “fulfurbished before being sold” and “put through
a detailed checklist to make sweerything is working properly.”lqd.) Cruise America argues
that these statements constitute non-actionable puffery, not a viable basis for any claim of a
or violation of the CLRA.

The Court disagrees. Unlike the authoritidsedcby Cruise America, the representations
here were not vague assertions of a producpsrsority or quality, buspecific representations
about the processes Cruise America had contpletéore offering for sale a particular used
motorhome.Cf. Oestreicher v. Alienware Corh44 F. Supp. 2d 964, 973 (N.D. Cal. 2008)
(generalized vague statements of product sapsri such as “fastemore power, and more
innovative than competing machinesinstitute non-actionable puffengmith v. Allstate Ins.

Co, 160 F. Supp. 2d 1150, 1154 (S.D. Cal. 2001s{ate’s “good hands” slogan lacks the
meaningful specificity necessarylte considered a representatadriact, and is only unactionable
“sales talk” or statement of apon about quality, value, or othmatters of judgment). The
alleged representations about the conditiothefmotorhome Lack purchased state a proper
foundation for a claim for fraudr violation of the CLRA.

B. Adequacy of Alleged Violations of the CLRA

Next, Cruise America argues that Lack’s céenqt relies on conckory assertions of
CLRA violations, undermining its plausibility aswhole. Specifically, Cruise America contends
that the Complaint merely lists statutory vigdas without factualgpport, alleges facts on
“information and belief,” and uses “and/or” allegeis which do not specify what it is that Cruise
America is supposed to have done.

With respect to the CLRA, section 1770tleé California Civil @de lists a number of
“unfair methods of competition amfair or deceptive acts practices” which are made unlawful

by the Act. Cal. Civ. Code § 1770. The CLRKkows a suit by a “consumer who suffers any

damage as a result of the use or employmeanlgyperson of a method or practice declared to be

5
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unlawful” in section 1770. Cal. Civ. Codel880. Thus, to plead a claim under the CLRA, a
plaintiff must allege that a éendant engaged in conduct prohgoitby section 1770, and that such
conduct caused the plaintiff harrd.; see alsdHale v. Sharp Healthcared83 Cal. App. 4th

1373, 1387 (2010). To the extent that the prohdbtienduct is based upomisrepresentations, a
plaintiff must allege reliancen the misrepresentations irder to establis causationHale, 183
Cal. App. 4th at 1387.

Lack alleges two counts for violation of ti&RA based upon his allegations that Cruise
America’s “sale was made in violation of tfilowing subparagraphs of California Civil Code
section 1770, subdivision (a), among other possible subparagraphs,” and lists subsections 2
7,9, 13, 14, 16, and 19 as the alleged bases for timescldComplaint § 11.) Lack also alleges
that he is “further informed and believe(s) dhdreupon allege(s) that@se America] violated
other laws by engaging in, among possibly other activity, any of #ie following conduct,” and
lists various legal provisions having do with consumer protectioms connection with the sale of
a vehicle, including Californi€ivil Code sections 2981.2 (goodsd services disclosure), 2981.9
(providing single document with all terms of caut), and 2982 (disclosure of financing terms),
California Vehicle Code sectns 11713 (false pricing advertisements), and 11713.21 (two-day
cancellation option), and 13 California CaafeRegulations section 260.03 (inaccurate
representations of vehict®mndition or appearance)ld( { at 10.)

Contrary to Cruise America’s argumentaddition to these conclusory allegations of
statutory violations, Lackpecifically alleged facts regardingsrepresentations made by Cruise
America about the conditioof the motorhome. Id. at 11 6, 7, 9.) Lacgpecifically pled that
defendants “acted willfully, maliciously, fraudulgn and in wanton disregd of plaintiff['s]

rights, and with the authorization, ratificationamt of oppression, fraud and/or malice on the par

2 Lack’s other two claims are for intential and negligent mispresentation. Under
California law, the elements of intentional miseegentation are: (1)raisrepresentation; (2)
knowledge of its falsity(3) intent to defraud,e., to induce reliance; (4) justifiable reliance; and
(5) resulting damageGonzalez v. Proctor and Gamble C?47 F.R.D. 616, 623 (S.D. Cal.
2007). The elements of negligenisrepresentation are: (1) nepresentation; (2) knowledge of
the falsity, or scienter; (3) justifiadkeliance; and (4esulting damageAltman v. PNC Mortg.
850 F.Supp.2d 1057, 1068 (E.D. Cal. 2012).

6
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of an officer, director, or managing agenioly corporate defendant.” (Compl. § 8ée also id.
at 29 (“As a result of the foregoing misreprgagons, Plaintiff[’'sjconsent to the subject
contract was based upon fraud . . . .”).) Thus)deenot alleged mere conclusions of law, but
offers factual allegations that state a plausibdi@r his claims that the sale of the motorhome
violated many consumer protections regardingssalesehicles. While the Court agrees that
paragraph 10 and 11's language is less than prexe“@ny or all of the following,” “among
other possible subparagraphs”), plaintiffs are permitted to plead multiple legal theories in the
alternative. Similarly, allegains that Cruise America’s condwdolated one provision “and/or”
another provision amounts to nothing more thaaging in the alternative. That the Complaint
here pleads multiple theories of liability fibre same facts does not render its allegations
implausible®

C. Pleading With Sufficient Particularity under Rule 9(b)

Third, Cruise America argues that all of Lacklaims fail to meet the heightened pleadin
standard of Rule 9(b), because he failed tayellthe particular circumstances surrounding [the
allegedly misleading] representationd<earns 567 F.3d at 1126. Specifically, Cruise America
contends that Lack asserts only conclusems no specifics about the nature of the
misrepresentations.

The Court agrees that Lack’s claims areugrded in fraud and atkerefore subject to
Rule 9(b)’s particudrity requirementsSee Kearnss67 F.3d at 1125 (while fraud is not a
necessary element of every claimder the CLRA, to the extent the CLRA claim is “grounded in
fraud” it must satisfy Rule 9(b)seightened pleading standard3gs v. WMC Mortg. Corp831
F. Supp. 2d 1147, 1166 (N.D. Cal. 2011) (“Plaintiffege three fraud based claims: intentional
misrepresentation, fraudulent concealment, antiged misrepresentation. All of these claims

are subject to the heightened pleading requiresnamsuant to Federal Ruof Civil Procedure

% Cruise America further coends that the Complaint is rendered implausible because
plaintiff pleads certain facts “on informationdibelief,” including his purchase of two extended
warranties. Again, while the pleading could hateged the facts in a more concise manner,
Lack’s allegations are plausible given thatliaches, as Exhibit A to the Complaint, the
agreement he alleges memorialized the two extended warranties.

7
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9(b).”).* However, the Court concludes that Cruise America’s arguments that the Complaint
to meet this standard are without merit. Ladleged the “who, what, when, where, and how” of
Cruise America’s misrepresentations: he was sold the motorhome at Cruise America’s dealq
in Newark, California, on September 17, 2014, by Cruise America’s employee, who made
representations that the vehiblad been thoroughly inspected, completely refurbished, and wa
excellent condition. (Complaint at 1 6, 7°9L)ack alleged the motorhome was not in fact in
“excellent condition” since it broke down befdrack made it home and that the motorhome hag
suffered pre-existing severe watendaye, due to being submergett. @t 1 9.) Further, despite
the alleged warrantiegd( at{ 7), Lack alleged Cruise Americdused to make sufficient repairs,
and despite multiple repair attemptse repairs are still not compleid.(at 1 9). These
allegations are sufficiently particular torpgt defendant to respond to the claims.

Cruise America’s reliance dfearnsis misplaced. There, the plaintiff alleged that
defendant’s marketing materialscarepresentations led him toliege that certified pre-owned
vehicles were subject to morgaorous inspections than otheradahat he was exposed to these
representations through a natiotedévision marketing campaign, salmaterials at the dealership
and personnel working at the dealerstff@arns 567 F.3d at 1125-26. The court held that the
allegations lacked particularity because theymitispecify what the advertisements said, when
plaintiff was exposed to them, or other detto articulate defendant’s misconduddl. Contrary

to Cruise America’s characterization of Kear® court’'s concerns there were not that

* In his opposition brief, Lack seems to icatie that his CLRA allegations are limited to
defendant’s representations that the mutare had been thoroughly inspected, completely
refurbished, and was in excellent condition, andetfoge violate only subsections (5) and (7) of
the CLRA, which, respectively, place prohibitionsrepresenting goods to have characteristics
benefits “which they do not have,” or “are of a mardar standard, quality, @rade . . . if they are
of another.” Cal. Civ. Code 88 17&)(5) and (7). On this basisack contends that his CLRA
claim does not sound in fraud and is not suld@®&ule 9(b). However, the Complaint as

faile

brshi

5 in

currently pleaded includes subsections 2, 3, 5, 7, 9, 13, 14, 16, and 19. Thus, the Court analyze

the CLRA allegations under the Rule 9(b) staddal'he Court does not reach plaintiff's argumer
that, if the CLRA subsection onlygeires a “representing” a false state of affairs, rather than
“misrepresenting” a state of affairsjs not subject to Rule 9(b).

® While Lack has not alleged eifically which employee made the representations, this

not required.Odom 486 F.3d at 544-555 (where fraud is claimed in a consumer transaction,
complaint need not name specific storgplapee who made the misrepresentation).
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misrepresentations about a “rigorous automah#gection process” were inadequate to state a
claim, but that such an allegai would have to be coupled wite specifics of who, what, when,
and how that misrepresentation was maldere, Lack has alleged such facts.

IV.  CONCLUSION

For the foregoing reasons, defendant’s motion to dismI3ENE&ED.

The Court herebgeTs a Case Management ConferenceMonday, September 25, 2017
at2:00 p.m, at the United States District Court for tderthern District ofCalifornia, Ronald V.
Dellums Federal Building, Oakland, Courtroom 1.ui€e America shall file its answer to the
complaint within fourteen (14) days of this Order.

This Order terminates Docket Number 38.

T 1SS0 ORDERED.
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