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UNITED STATES DISTRICT COURT

JAMES MOORE, Case No. 4:17-cv-05823-YGR

Plaintiff, STIPULATED [
PROTECTIVE ORDER
VS.
*as modified by the Court*
PFLUG PACKAGING &
FULFILLMENT, INC.,

Defendant.

1. PURPOSES AND LIMITATIONS

Disclosure and discovery activity in thastion are likely tanvolve production of
confidential, proprietary, gorivate information for whiclspecial protection from public
disclosure and from use for any purpose other gnasecuting this litigation may be warranted.
Accordingly, the parties hereby stipulate to antitipa the court to enter the following Stipulated

Protective Order. The parties acknowledge that@rder does not confer blanket protections or
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all disclosures or responsesdiscovery and that tharotection it affords from public disclosure
and use extends only to the limited information or items that are entitled to confidential treat
under the applicable legptinciples. The parties further ackmedge, as set forth in Section 12.3

below, that this Stipulated Protective Order doetsentitle them to file confidential information

ment

under seal; Civil Local Rule 79-5tsdorth the procedures that must be followed and the standards

that will be applied when a party seeks permission from the court to file material under seal.

2. DEFINITIONS

2.1  Challenging Party: a Party or NonAyahat challengethe designation of

information or items under this Order.

2.2 “CONFIDENTIAL” Information or Itemsinformation (regardless of how it is

generated, stored or maintained)angible things that qualifipr protection under Federal Rule
of Civil Procedure 26(c).
2.3  Counsel: Counsel of Record for a Party (as well as their support staff).

2.4  Designating Party: a Party Mon-Party that designatesanmation or items that it

produces in disclosures or in respes to discovery as “CONFIDENTIAL.”

2.5 Disclosure or DiscovetMaterial: all items or information, regardless of the

medium or manner in which it is generated, estipior maintained (including, among other things
testimony, transcripts, and tanggtthings), that are producedgenerated in disclosures or
responses to discovery in this matter.

2.6  Expert: a person with spelidad knowledge or experier in a matter pertinent to
the litigation who has been retained by a Party aratssel to serve as arpert withess or as a
consultant in this action.

2.7 Non-Party: any natural person, partngrsborporation, associah, or other legal
entity not named as a Party to this action.

2.8  Party: any party to thaction, including all of its fficers, directors, employees,
consultants, retained experts, and Celn$ Record (and #ir support staffs).

2.9 Producing Party: a Party or Non-Party that produces Disclosure or Discovery

Material in this action.
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2.10 _Professional Vendors: persons or entttias provide litigation support services
(e.g., photocopying, videotaping, ted@ting, preparing exhibitsr demonstrations, and
organizing, storing, or retrieng data in any form or medium) and their employees and
subcontractors.

2.11 Protected Material: any Dissure or Discovery Mataal that is designated as
“CONFIDENTIAL”

2.12 Receiving Party: a Party that receivescldisure or Discovery Material from a
Producing Party.
3. SCOPE

The protections conferred byisiStipulation and Order coveaot only Protected Material

(as defined above), but also (1) any informatiopied or extracted frorRrotected Material; (2)
all copies, excerpts, summaries,compilations of Protectédaterial; and (3) any testimony,
conversations, or presentations by Parties or @aiinsel that might reaéProtected Material.
However, the protections conferred by thigp&ation and Order do not cover the following
information: (a) any information that is ingtpublic domain at the tienof disclosure to a
Receiving Party or becomes part of the public doraéter its disclosure to a Receiving Party as
result of publication not involving violation of this Order, inading becoming part of the publig
record through trial or otherwise; and (b) amfprmation known to th&®eceiving Party prior to
the disclosure or obtained by the Receiving Paityr the disclosure from a source who obtaine
the information lawfully and under no obligatiohconfidentiality tothe Designating Party. Any
use of Protected Material tial shall be governed by apssrate agreement or order.
4. DURATION

Even after final disposition of this litigatiothe confidentiality obligions imposed by this
Order shall remain in effect until a Designatingti?Pagrees otherwise imriting or a court order
otherwise directs. Final dispositi shall be deemed to be the taié(1) dismissal of all claims
and defenses in this action, with or withoutjpdice; and (2) final judgment herein after the
completion and exhaustion of all appeals, reimgariremands, trials, or reviews of this action,

including the time limits for filing any motions applications for extensioof time pursuant to
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applicable law.

5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Care in Designating Material for Protection. Each Party

or Non-Party that designates infieation or items for protection underis Order must take care tc
limit any such designation to specifmaterial that qualifies undéne appropriate standards. The
Designating Party must designate jpootection only those parts wfaterial, documents, items, or
oral or written communicationsdhqualify — so that other paootis of the material, documents,

items, or communications for which protectiomct warranted are not swept unjustifiably withir
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the ambit of this Order.
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Mass, indiscriminate, or routinized desigoas are prohibitedDesignations that are

[ —
[ —

shown to be clearly unjustified or that hayveen made for an improper purpose (e.g., to

=
N

unnecessarily encumber or retard the cageldpment process or to impose unnecessary

=
w

expenses and burdens on other parggppse the Designating Party to sanctions.

[EN
NN

If it comes to a Designating Party’s attenttbat information or items that it designated

[
a1

for protection do not qualify for ptection, that Designating Party must promptly notify all othe

-

=
(o]

parties that it is withdrawing the mistaken designation.

[ —
\l

5.2 Manner and Timing of Designations. Excapiotherwise provided in this Order

=
oo

(see, e.g., second paragraph of section 5.2(a) below), or as otherwise stipulated or ordered,

=
(o]

Disclosure or Discoverilaterial that qualifiegor protection under this Order must be clearly so

N
o

designated before the matenmdisclosed or produced.

N
=

Designation in conformity ih this Order requires:

N
N

(a) for information in documentary form (e.g., paper or electronic documents, hut

N
w

excluding transcripts of depositionsother pretrial or trial proceegs), that théroducing Party

N
N

affix the legend “CONFIDENTIAL” to each pageahcontains proteatiematerial. If only a

N
a1

portion or portions of the material on a pagelifjea for protection, the Producing Party also must

N
o))

clearly identify the protected portion(s) (e.g.,rhgking appropriate markings in the margins).

N
-~

A Party or Non-Party that mageriginal documents or materials available for inspectio

—

28| need not designate them for protection until dfterinspecting Party has indicated which materjal
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it would like copied and produced. During thepection and before the designation, all of the
material made available for inspection shalbdeemed “CONFIDENTIAL.” After the inspecting
Party has identified the docunerit wants copied and produced, the Producing Party must
determine which documents, or portions thergaglify for protection uder this Order. Then,
before producing the specified documents, tlealcing Party must affix the appropriate legend
(“CONFIDENTIAL") to each page that contaifsotected Material. If only a portion or portions
of the material on a page qualifies for protectitve, Producing Party alsoust clearly identify

the protected portion(s) (e.g., by making appiate markings in the margins).

(b) for testimony given in deposition or in other pretrial or trial proceedings, thg

the Designating Party identify on the record, betbeeclose of the depibien, hearing, or other
proceeding, all protected testimony.

Transcripts containing Protiec Material shall have avbvious legend on the title
page that the transcript contaidsotected Material, and the tipage shall be followed by a list of
all pages (including line numbers @spropriate) that have beersigated as Protected Material

(c) for information produced in some form other than documentary and for any

other tangible items, that thed@lucing Party affix in a prominéplace on the exterior of the

container or containera which the information or item istored the legend “CONFIDENTIAL.”
If only a portion or portions dhe information or item warrampirotection, the Producing Party, to
the extent practicable, shall identify the protected portion(s).

5.3 Inadvertent Failures to Designate. If tiynebrrected, an inadvertent failure to

designate qualified informatiaor items does not, standing alomgive the Designating Party’s
right to secure protection undghis Order for such material. Upon timely correction of a
designation, the Receiving Party must make reasoe#foies to assure that the material is treatg
in accordance with the provisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1  Timing of Challenges. Any Party ooN-Party may challenge a designation of

confidentiality at any time. Unless a prompt challenge to a Designating Party’s confidentialit)

designation is necessary to avoid foreseeahblastantial unfairness, unnecessary economic
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burdens, or a significant disrupti or delay of the litigation, a Rg does not waive its right to
challenge a confidentiality degiation by electing not to mouatchallenge promptly after the
original designatn is disclosed.

6.2 Meet and Confer. The Challenging Pattgll initiate thedispute resolution

process by providing written notice of each dedigmait is challenging and describing the basis
for each challenge. To avoid ambiguity as tethler a challenge hasdremade, the written
notice must recite that the challenge to confiiddity is being made in accordance with this
specific paragraph of the Protective Order. The parties steihpat to resolve each challenge in
good faith and must begin the process by comfgrdirectly (in voice tooice dialogue; other
forms of communication are not sigfent) within 14 days of the ¢ia of service of notice. In
conferring, the Challenging Party must explaia tiasis for its belighat the confidentiality
designation was not proper andshgive the Designating Paréyn opportunity to review the

designated material, to reconsidlee circumstances, and, if no dige in designation is offered, tc

explain the basis for the chosaesignation. A Challenging Party mpsoceed to the next stage of

the challenge process only if it haisgaged in this meet and confer process first or establishes|
the Designating Party is unwilling to participatelve meet and confer process in a timely
manner.

6.3  Judicialntervention.f the Parties cannot resolvea challenge without court

intervention, the parties shall follow the Cout’s Standing Order in Civil Cases regarding
Discovery and Discovery Motions. The pares may file a joint letter brief regarding
retaining confidentiality within 21 days of the initial notice ofchallenge or within 14 days of
the parties agreeing that themeet and confer process wilhot resolve their dispute,
whichever is earlier. Failure by a DesignatindParty to file such discovery dispute letter
within the applicable 21 or 14 day period (setorth above) with the Court shall automatically
waive the confidentiality designation for each callenged designation. If, after submitting a
joint letter brief, the Court allows that a motion may be filed, any such motion must be
accompanied by a competent declaration afiining that the movant has complied with the

meet and confer requirements imposed in thpreceding paragraph. The Court, in its
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discretion, may elect to transfer the dicovery matter to a Magistrate Judge.

In addition, the parties may file a joint letter brief regarding a challenge to a
confidentiality designation at any time ifthere is good cause for doing so, including a
challenge to the designation of a depositiondnscript or any portions thereof. If, after
submitting a joint letter brief, the Court allows that a motion may be filed, any motion
brought pursuant to this provision must beaccompanied by a competent declaration
affirming that the movant has complied withthe meet and confer requirements imposed by
the preceding paragraph. The Court, in itsdiscretion, may elect torefer the discovery
matter to a Magistrate Judge.

The burden of persuasion in any suchchallenge proceeding shall be on the
Designating Party. Frivolous challenges, and thse made for an improper purpose (e.g., to
harass or impose unnecessary expenses and 8ens on other parties) may expose the
Challenging Party to sanctions. Unless the Deapiating Party has waived the confidentiality
designation by failing to file a letter brief to retain confidentiality as described above, all
parties shall continue to affordthe material in question the levéof protection to which it is
entitled under the Producing Party’s designabn until the court rules on the challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 Basic Principles. A Receiving Party may Bsetected Material #t is disclosed or

produced by another Party or &yNon-Party in connection withis case only for prosecuting,
defending, or attempting to setthas litigation. Such Protected Maial may be disclosed only to
the categories of persons and urttierconditions described in tHrder. When the litigation has
been terminated, a Receiving Party must complly the provisions of section 13 below (FINAL
DISPOSITION).

Protected Material must beoseéd and maintained by a ReceiyiParty at a location and in
a secure manner that ensures that access is litoited persons authorizexhder this Order.

7.2 Disclosure of “CONFIDENTIAL” Informfaion or Iltems. Unless otherwise orderec

by the court or permitted in writing by the Dgisating Party, a Receiving Party may disclose ar

information or item designated “CONFIDENTIAL” only to:

STIPULATED{PROPOSED] PROTECTIVE 7 4:17-cv-05823-YR
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(a) the Receiving Party’s Counsel of Reciordhis action, as well as employees of

said Counsel of Record to whom it is reasonalelyessary to disclose the information for this
litigation and who have signele “Acknowledgment and Agreement to Be Bound” that is
attached hereto as Exhibit A;

(b) the officers, directors, and emapees of the Receiving Party to whom
disclosure is reasonably necagdar this litigation and whiave signed the “Acknowledgment
and Agreement to Be Bound” (Exhibit A);

(c) Experts (as defined inithOrder) of the Receiving Pgrto whom disclosure is
reasonably necessary for this litigatemmd who have signed the “Acknowledgment and
Agreement to Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and their staff, professiguey or trial consultants, mock jurors
and Professional Vendors to whom disclosureasonably necessary for this litigation and who
have signed the “Acknowledgment af\greement to Be Bound” (Exhibit A);

(f) during their depations, witnesses in the actido whom disclosure is
reasonably necessary and who have signettittenowledgment and Agreement to Be Bound”
(Exhibit A), unless otherwise agreed by the Designating Party or ordered by the couRages
of transcribed deposition testimonyexhibits to depositions thetveal Protected Material must
be separately bound by the court reporter andmoape disclosed to anyone except as permitte
under this Stipulated Protective Order.

(9) the author or recipienf a document containing the information or a custodig
or other person who otherwise possessed or knew the information.

8. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN
OTHER LITIGATION

If a Party is served with a subpoena or a totder issued in othditigation that compels
disclosure of any information or items desigadatethis action as “CONFIDENTIAL” that Party

must:

(a) promptly notify in writing the Designaitj Party. Such notification shall include

STIPULATED{PROPOSED] PROTECTIVE 8 4:17-cv-05823-YR
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a copy of the subpoerma court order;

(b) promptly notify in writhg the party who caused tha&poena or order to issue
in the other litigation that some all of the material covered bydlsubpoena or order is subject {o
this Protective Order. Such natition shall include a copy ofighStipulated Protective Order;
and

(c) cooperate with respect to all reasorgtrocedures sought to be pursued by the
Designating Party whose Protettglaterial may be affected.

If the Designating Party timely seeks a protextiwvder, the Party sezd with the subpoeng

© 00 N o o b~ w N Pk

or court order shall not produce any inforroatdesignated in this action as “CONFIDENTIAL”

[
o

before a determination by the court from whilcl subpoena or order issued, unless the Party has

[ —
[ —

obtained the Designating Padypermission. The DesignatingrBashall bear the burden and

=
N

expense of seeking protectiontirat court of its confidentiahaterial — and nothing in these

13|| provisions should be construed as authorizingnmouraging a Receiving Party in this action to

14 || disobey a lawful direct® from another court.

15]|9. A NON-PARTY'’'S PROTECTED MATERIA L SOUGHT TO BE PRODUCED IN
THIS LITIGATION

16

17 @) The terms of this Order are ajgplble to information produced by a Non-

18

Party in this action and deggiated as “CONFIDENTIAL”. Sucimformation produced by Non-

=
(o]

Parties in connection with this litigation is peoted by the remedies and relief provided by this

N
o

Order. Nothing in these provisions should be troiesl as prohibiting a Non-Party from seeking

N
=

additional protections.

N
N

(b) In the event that a Pwuiis required, by a valid discovery request, to prodyce

N
w

a Non-Party’s confidential information in its pession, and the Party is subject to an agreemept

N
N

with the Non-Party not to produce the Non-Party’s confidential irdtion, then the Party shall:

N
a1

1. promptly notify in writing the Reqgéng Party and the Non-Party that

N
o))

some or all of the information requestedubject to a confidentialitpgreement with a Non-

N
-~

Party;
28 2. promptly provide the Non-Party with a copy of the Stipulated Protective
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Order in this litigation, the relem&discovery request(s), and a r@aably specific description of
the information requested; and
3. make the information requested #afalie for inspection by the Non-Party.
(©) If the Non-Party fails to object seek a protective order from this court
within 14 days of receiving the notice and aopanying information, the Receiving Party may
produce the Non-Party’s confidential informatiospensive to the discowerequest. If the Non-

Party timely seeks a protective order, the RengiRarty shall not produ@ny information in its

possession or control that is subject to the confidentiality agreement with the Non-Party befgre a

determination by the court. Absent a court otdethe contrary, the Non-Party shall bear the
burden and expense of seeking protecticthis court of itsProtected Material.

10. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learnsah by inadvertence or otherwigt has disclosed Protected
Material to any person or in any circumstanceawhorized under this Stipulated Protective

Order, the Receiving Party must immediatelyn@ijfy in writing the Designating Party of the

|®X

unauthorized disclosures, (b) usehest efforts to retrieve all unthorized copies of the Protecte

Material, (c) inform the person or persons to whamauthorized disclosures were made of all the

L

terms of this Order, and (d) request such@e® persons to execute the “Acknowledgment an
Agreement to Be Bound” that édtached hereto as Exhibit A.

11. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE
PROTECTED MATERIAL

If information produced in discovery is sulijég a claim of priviege or other protection,
the Producing Party may notify the Receiving Partighefclaim and the basis for it. After being
notified, the Receiving Parties must promptly retormestroy the specified information and any
copies it has; must not use or disclose the information until the claim of privilege or other
protection has been resolved; and must takengde steps to retrieve the information if the
Receiving Party disclosed it before being notifiéda Receiving Party disputes a Producing
Party’s claim of privilege or ber protection, Receiving Party shedlquester the material and filg

a motion with the court under seal for a deteation of the claim. The producing party must

STIPULATED{PROPOSED] PROTECTIVE 10 4:17-cv-05823-YR
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preserve the information until the claim is regolvPursuant to Federal Rule of Evidence 502(d

N—r

and (e), insofar as the parties reach an agreemneht effect of disclosa of a communication or
information covered by the attorney-client pregke or work product protection, the parties may
incorporate their agreement in the stipathprotective order submitted to the court.

12. MISCELLANEOUS

12.1 Right to Further Relief. Nothing in tH@yder abridges the right of any person to

seek its modification by the court in the future.

12.2 _Right to Assert Other Objections. Bypstating to the entry of this Protective

Order no Party waives any rightotherwise would have to objetct disclosing or producing any
information or item on any ground not addressetthis Stipulated Protective Order. Similarly, ng
Party waives any right to object on any ground ®insvidence of any dhe material covered
by this Protective Order.

12.3 _Filing Protected Material. Without writtgpermission from the Designating Party

or a court order securedter appropriate notice to all interedtpersons, a Party may not file in
the public record in this actiaany Protected Material. A Partyaihseeks to file under seal any
Protected Material must comply with Civil Lodaule 79-5. Protected Material may only be fileg
under seal pursuant to a court ardathorizing the sealing of tlspecific Protected Material at
issue. Pursuant to Civil Local Rule 79-Semling order will issue only upon a request
establishing that the Protected M#&ekat issue is privileged, ptectable as a trade secret, or
otherwise entitled to protection under the lawa Receiving Party's request to file Protected
Material under seal pursuant tovCiLocal Rule 79-5(e)s denied by the court, then the Receiving
Party may file the Protected Material in the pubéicord pursuant to @i Local Rule 79-5(e)(2)
unless otherwise instructed by the court.

13. FINAL DISPOSITION

Within 60 days after the final dispositiontbis action, as defineid paragraph 4, each
Receiving Party must return all Protected Matdoghe Producing Party or destroy such materijl.
As used in this subdivision, “all Protected Maa#rincludes all copies, abstracts, compilations,

summaries, and any other formmaproducing or capturing any tife Protected Material. Whether

STIPULATED{PROPOSED] PROTECTIVE 11 4:17-cv-05823-YR
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the Protected Material is returned or degtd, the Receiving Party must submit a written
certification to the Producing Parggnd, if not the same person otign to the Designating Party
by the 60-day deadline that (tentifies (by category, where appropriate) all the Protected
Material that was returned or destroyed andafZ)ms that the Receiving Party has not retained
any copies, abstracts, compilatippammaries or any other formajproducing or capturing any
of the Protected Material. Notwithstanding this provision, Counsel &itkedrio retain an archival
copy of all pleadings, motion papers, trial, defias, and hearing transcripts, legal memoranda
correspondence, deposition and trial exhilgixgert reports, attorney work product, and
consultant and expert work product, even if sonaterials contain Proteszl Material. Any such
archival copies that contain or constitute Protdfaterial remain subjetd this Protective Order

as set forth in Section 4 (DURATION).

IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.
DATED: April 12, 2018 BURTON EMPLOYMENT LAW GROUP
By:  /s/Jocelyn Burton
JocelynBurton
Attorneys for Plaintiff and Cross-Defendant
JAMES MOORE
DATED: April 12, 2018 WENDEL, ROSEN, BLACK & DEAN LLP
By:  /s/Margaret J. Grover
Margaret]. Grover
Attorneys for Defendardnd Counter-Claimant
PFLUG PACKAGING & FULFILLMENT, INC.
STIPULATED {PRORPOSED] PROTECTIVE 12 4:17-cv-05823-YR
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ORDER
PURSUANT TO STIPULATION, IT IS SO ORDERED.

DATED: _ April 16, 2018

-
Honorable nné&onzalezZRogers
United States District Judge
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full name], of

[print or type full address], declaremupénalty of perjury that | have read

in its entirety and understand the Stipulateddttote Order that was issued by the United Statg
District Court for the Northern Districtf California on [date] in the case lfoore v. Pflug
Packaging & Fulfillment, Inc., Case No. 4:17-cv-05823-YGR. | agree to comply with and to be
bound by all the terms of this Stipulated PratecOrder and | understarahd acknowledge that
failure to so comply could expose me to sanmiand punishment in the nature of contempt. |
solemnly promise that | will not siclose in any manner any information or item that is subject
this Stipulated Protective Ord&r any person or entity exceptstrict compliance with the
provisions of this Order.

| further agree to submit to the jurisdanti of the United States District Court for
the Northern District o€alifornia for the purpose of enfang the terms of this Stipulated
Protective Order, even if such enforcementpealings occur after ternation of this action.

| hereby appoint [print or type full name] of

[print or type full address and telephone n

as my California agent for service of processannection with this action or any proceedings

related to enforcement of th&tipulated Protective Order.

Date:

City and State where sworn and signed:

Printed name:

[printed name]
Signature:
[signature]
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