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available for inspection shall be deemed “HIGHLY CONFIDENTIAL – ATTORNEYS’ EYES ONLY.” 

After the inspecting Party has identified the documents it wants copied and produced, the Producing 

Party must determine which documents, or portions thereof, qualify for protection under this Order. 

Then, before producing the specified documents, the Producing Party must affix the appropriate legend 

(“CONFIDENTIAL,” “HIGHLY CONFIDENTIAL – ATTORNEYS’ EYES ONLY,” or “HIGHLY 

CONFIDENTIAL – SOURCE CODE”) to each page that contains Protected Material. If only a portion 

or portions of the material on a page qualifies for protection, the Producing Party also must clearly 

identify the protected portion(s) (e.g., by making appropriate markings in the margins) and must specify, 

for each portion, the level of protection being asserted. 

(b) for testimony given in deposition or in other pretrial or trial proceedings, that the Designating 

Party identify on the record, before the close of the deposition, hearing, or other proceeding, all protected 

testimony and specify the level of protection being asserted. When it is impractical to identify separately 

each portion of testimony that is entitled to protection and it appears that substantial portions of the 

testimony may qualify for protection, the Designating Party may invoke on the record (before the 

deposition, hearing, or other proceeding is concluded) a right to have up to 14 days to identify the 

specific portions of the testimony as to which protection is sought and to specify the level of protection 

being asserted. Only those portions of the testimony that are appropriately designated for protection 

within the 14 days shall be covered by the provisions of this Stipulated Protective Order. Alternatively, a 

Designating Party may specify, at the deposition or up to 14 days afterwards if that period is properly 

invoked, that the entire transcript shall be treated as “CONFIDENTIAL” or “H IGHLY CONFIDENTIAL 

– ATTORNEYS’ EYES ONLY.”  Portions of the transcript may be designated “HIGHLY 

CONFIDENTIAL – SOURCE CODE” if material so designated is discussed in the transcript.  

Parties shall give the other parties notice if they reasonably expect a deposition, hearing or other 

proceeding to include Protected Material so that the other parties can ensure that only authorized 

individuals who have signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A) are present 

at those proceedings. The use of a document as an exhibit at a deposition shall not in any way affect its 

designation as “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL – ATTORNEYS’ EYES ONLY.” 

Transcripts containing Protected Material shall have an obvious legend on the title page that the 
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identifies the Expert’s current employer(s), (5) identifies each person or entity from whom the Expert has 

received compensation or funding for work in his or her areas of expertise or to whom the expert has 

provided professional services, including in connection with a litigation, at any time during the preceding 

five years,1 and (6) identifies (by name and number of the case, filing date, and location of court) any 

litigation in connection with which the Expert has offered expert testimony, including through a 

declaration, report, or testimony at a deposition or trial, during the preceding five years. 

(b) A Party that makes a request and provides the information specified in the preceding 

respective paragraphs may disclose the subject Protected Material to the identified Expert unless, within 

7 days of delivering the request, the Party receives a written objection from the Designating Party. Any 

such objection must set forth in detail the grounds on which it is based. 

(c) A Party that receives a timely written objection must meet and confer with the Designating 

Party (through direct voice to voice dialogue) to try to resolve the matter by agreement within five days 

of the written objection. If no agreement is reached, the Party seeking to make the disclosure to the 

Expert may file a motion as provided in Civil Local Rule 7 (and in compliance with Civil Local Rule 79-

5, if applicable) seeking permission from the court to do so. Any such motion must describe the 

circumstances with specificity, set forth in detail the reasons why the disclosure to the Expert is 

reasonably necessary, assess the risk of harm that the disclosure would entail, and suggest any additional 

means that could be used to reduce that risk. In addition, any such motion must be accompanied by a 

competent declaration describing the parties’ efforts to resolve the matter by agreement (i.e., the extent 

and the content of the meet and confer discussions) and setting forth the reasons advanced by the 

Designating Party for its refusal to approve the disclosure. 

In any such proceeding, the Party opposing disclosure to the Expert shall bear the burden of 

proving that the risk of harm that the disclosure would entail (under the safeguards proposed) outweighs 

the Receiving Party’s need to disclose the Protected Material to its Expert. 

                                                 
1 If the Expert believes any of this information is subject to a confidentiality obligation to a third-party, 
then the Expert should provide whatever information the Expert believes can be disclosed without 
violating any confidentiality agreements, and the Party seeking to disclose to the Expert shall be 
available to meet and confer with the Designating Party regarding any such engagement. 
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8. PROSECUTION BAR  

Absent written consent from the Producing Party, any individual who receives access to Fitbit’s 

“HIGHLY CONFIDENTIAL – ATTORNEYS’ EYES ONLY” or “HIGHLY CONFIDENTIAL – 

SOURCE CODE” information shall not be involved in the prosecution of patents or patent applications 

relating to the functionality, operation, and design of software or hardware relating to the technology 

disclosed in any of the patents-in-suit or relating to devices containing health, activity or fitness tracking 

including without limitation the patents asserted in this action and any patent or application claiming 

priority to or otherwise related to the patents asserted in this action, before any foreign or domestic 

agency, including the United States Patent and Trademark Office (“the Patent Office”).  

For purposes of this paragraph, “prosecution” includes directly or indirectly advising on, 

consulting on, preparing, prosecuting, drafting, editing, and/or amending of applications, specifications, 

claims, and/or responses to office actions, or otherwise affecting the disclosure in patent applications or 

specifications or the scope or maintenance of patent claims.2  To avoid any doubt, “prosecution” as used 

in this paragraph does not include representing a party challenging a patent before a domestic or foreign 

agency (including, but not limited to, a reissue protest, ex parte reexamination or inter partes 

reexamination). This Prosecution Bar shall begin when access to “HIGHLY CONFIDENTIAL – 

ATTORNEYS’ EYES ONLY” or “HIGHLY CONFIDENTIAL – SOURCE CODE” information is first 

received by the affected individual and shall end two (2) years after final termination of this action.  

9. SOURCE CODE  

(a) To the extent production of source code becomes necessary in this case, a Producing Party 

may designate source code as “HIGHLY CONFIDENTIAL - SOURCE CODE” if it comprises or 

includes confidential, proprietary or trade secret source code. 

(b) Protected Material designated as “HIGHLY CONFIDENTIAL – SOURCE CODE” shall 

be subject to all of the protections afforded to “HIGHLY CONFIDENTIAL – ATTORNEYS’ EYES 

ONLY” information including the Prosecution Bar set forth in Paragraph 8, and may be disclosed only to 

the individuals to whom “HIGHLY CONFIDENTIAL – ATTORNEYS’ EYES ONLY” information may 

                                                 
2 Prosecution includes, for example, original prosecution, reissue and reexamination proceedings. 
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be disclosed, as set forth in Paragraphs 7.3 and 7.4. 

(c) Any source code produced in discovery shall be made available for inspection, in a format 

allowing it to be reasonably reviewed and searched, during normal business hours (9 am to 5:30 pm local 

time) on weekdays or at other mutually agreeable times, at an office of the Producing Party’s counsel (if 

Fitbit is the producing party, in the San Francisco Bay Area) or another mutually agreed upon location. 

The source code shall be made available for inspection on a secured computer in a secured room without 

Internet access or network access to other computers, and the Receiving Party shall not copy, remove, or 

otherwise transfer any portion of the source code onto any recordable media or recordable device. The 

Producing Party may visually monitor (from outside the review room) the activities of the Receiving 

Party’s representatives during any source code review, but only to ensure that there is no unauthorized 

recording, copying, or transmission of the source code.  No recordable media or recordable devices, 

including without limitation sound recorders, computers, cellular telephones, peripheral equipment, 

cameras, CDs, DVDs, USB flashdrives, or drives of any kind, shall be permitted into the Source Code 

Review Room, except a wireless-disabled, camera-disabled computer provided by the Receiving Party, 

for notetaking purposes. (d) The Receiving Party shall provide seven days’ notice before any inspection 

of the persons who will review Source Code on behalf of a Receiving Party and the Source Code to be 

reviewed, for the first time that such person reviews Source Code.  The Producing Party may object in 

writing within three court days of such notice.  The Receiving Party shall provide at least three days’ 

notice for any subsequent inspections.  Any expert or consultant proposed to review the Source Code 

must have been previously qualified pursuant to paragraph 7.4 of this Order.  

(d) The Receiving Party may request (by file name and line number) paper copies of limited 

portions of source code that are reasonably necessary for the preparation of court filings, pleadings, 

expert reports, or other papers, or for deposition or trial, but shall not request paper copies for the 

purposes of reviewing the source code other than electronically as set forth in paragraph (c) in the first 

instance. The Producing Party shall provide all such source code in paper form including bates numbers 

and the label “HIGHLY CONFIDENTIAL - SOURCE CODE.” The Receiving Party shall be 

presumptively limited to 500 printed pages of those portions of Source Code that it, in good faith, 

considers necessary to the preparation of its case.  The Receiving Party may not request any printed copy 
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of more than 35 consecutive pages (8.5” x 11”, 12-point font) of Source Code without the express 

consent of the Producing Party or an order from the Court.  The Producing Party may challenge the 

amount of source code requested in hard copy form pursuant to the dispute resolution procedure and 

timeframes set forth in Paragraph 6 whereby the Producing Party is the “Challenging Party” and the 

Receiving Party is the “Designating Party” for purposes of dispute resolution. 

(e) The Receiving Party shall maintain a record of any individual who has inspected any 

portion of the source code in electronic or paper form. The Receiving Party shall maintain all paper 

copies of any printed portions of the source code in a secured, locked area. The Receiving Party shall not 

create any electronic or other images of the paper copies and shall not convert any of the information 

contained in the paper copies into any electronic format. The Receiving Party shall only make additional 

paper copies if such additional copies are (1) necessary to prepare court filings, pleadings, or other papers 

(including a testifying expert’s expert report), (2) necessary for deposition, or (3) otherwise necessary for 

the preparation of its case. Any paper copies used during a deposition shall be retrieved by the Producing 

Party at the end of each day and must not be given to or left with a court reporter or any other 

unauthorized individual. 

10. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN OTHER 
LITIGATION 

If a Party is served with a subpoena or a court order issued in other litigation that compels 

disclosure of any information or items designated in this action as “CONFIDENTIAL,” “HIGHLY 

CONFIDENTIAL – ATTORNEYS’ EYES ONLY” or “HIGHLY CONFIDENTIAL – SOURCE 

CODE” that Party must:  

(a) promptly notify in writing the Designating Party. Such notification shall include a copy of the 

subpoena or court order;  

(b) promptly notify in writing the party who caused the subpoena or order to issue in the other 

litigation that some or all of the material covered by the subpoena or order is subject to this Protective 

Order. Such notification shall include a copy of this Stipulated Protective Order; and  

(c) cooperate with respect to all reasonable procedures sought to be pursued by the Designating 

Party whose Protected Material may be affected. 
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If the Designating Party timely seeks a protective order, the Party served with the subpoena or 

court order shall not produce any information designated in this action as “CONFIDENTIAL” or 

“HIGHLY CONFIDENTIAL – ATTORNEYS’ EYES ONLY” or “HIGHLY CONFIDENTIAL – 

SOURCE CODE” before a determination by the court from which the subpoena or order issued, unless 

the Party has obtained the Designating Party’s permission. The Designating Party shall bear the burden 

and expense of seeking protection in that court of its confidential material – and nothing in these 

provisions should be construed as authorizing or encouraging a Receiving Party in this action to disobey 

a lawful directive from another court. 

11. A NON-PARTY’S PROTECTED MATERIAL SOUGHT TO BE PRODUCED IN THIS 
LITIGATION 

(a) The terms of this Order are applicable to information produced by a Non-Party in this 

action and designated as “CONFIDENTIAL,” “HIGHLY CONFIDENTIAL – ATTORNEYS’ EYES 

ONLY” or “HIGHLY CONFIDENTIAL – SOURCE CODE”. Such information produced by Non-

Parties in connection with this litigation is protected by the remedies and relief provided by this Order. 

Nothing in these provisions should be construed as prohibiting a Non-Party from seeking additional 

protections.  

(b) In the event that a Party is required, by a valid discovery request, to produce a Non-

Party’s confidential information in its possession, and the Party is subject to an agreement with the Non-

Party not to produce the Non-Party’s confidential information, then the Party shall:  

1. promptly notify in writing the Requesting Party and the Non-Party that some or all of the 

information requested is subject to a confidentiality agreement with a Non-Party; 

2. promptly provide the Non-Party with a copy of the Stipulated Protective Order in this 

litigation, the relevant discovery request(s), and a reasonably specific description of the information 

requested; and  

3. make the information requested available for inspection by the Non-Party.  

(c) If the Non-Party fails to object or seek a protective order from this court within 14 days of 

receiving the notice and accompanying information, the Receiving Party may produce the Non-Party’s 

confidential information responsive to the discovery request. If the Non-Party timely seeks a protective 
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IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD. 

 

DATED:   /s/ Marc Belloli 
Attorneys for Plaintiff 

 

DATED:   /s/ Eugene Novikov 
Attorneys for Defendant 

PURSUANT TO STIPULATION, IT IS SO ORDERED. 

 

DATED: ________________________  
       ____________________________________ 

The Honorable Yvonne Gonzalez Rogers 
United States District Judge 

March 13, 2018
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EXHIBIT A 

ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND 

I, _____________________________ [print or type full name], of _________________ [print or 

type full address], declare under penalty of perjury that I have read in its entirety and understand the 

Stipulated Protective Order that was issued by the United States District Court for the Northern District 

of California on [date] in the case of ___________ [insert formal name of the case and the number 

and initials assigned to it by the court]. I agree to comply with and to be bound by all the terms of this 

Stipulated Protective Order and I understand and acknowledge that failure to so comply could expose me 

to sanctions and punishment in the nature of contempt. I solemnly promise that I will not disclose in any 

manner any information or item that is subject to this Stipulated Protective Order to any person or entity 

except in strict compliance with the provisions of this Order. 

I further agree to submit to the jurisdiction of the United States District Court for the Northern 

District of California for the purpose of enforcing the terms of this Stipulated Protective Order, even if 

such enforcement proceedings occur after termination of this action. 

I hereby appoint __________________________ [print or type full name] of 

_______________________________________ [print or type full address and telephone number] as my 

California agent for service of process in connection with this action or any proceedings related to 

enforcement of this Stipulated Protective Order. 

 

Date: _________________________________ 

City and State where sworn and signed: _________________________________ 

Printed name: ______________________________ 
[printed name] 

 

Signature: __________________________________ 
[signature] 

 


