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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

FELIPE HERNANDEZ, an individual, No. C18-00267 KAW

Plaintiff, STIPULATED PROTECTIVE ORDER
V.

Crtrm: 4, 3rd Floor

COUNTY OF CONTRA COSTA, a Judge: Hon. Kandis A. Westmore, Presidir
municipal corporation; and DOES 1-50, | Date Action Filed: January 11, 2018
inclusive, Trial Date: None Assigned

Defendants.

1. PURPOSES AND LIMITATIONS

Disclosure and discovery activity in thastion are likely to involve production of
confidential, proprietary, or private infoation for which special protection from public
disclosure and from use for any purpose othan prosecuting this litigation may be
warranted. Accordingly, the parties herebpuskate to and petition the court to enter the
following Stipulated Protective Order. The pas acknowledge that this Order does not

confer blanket protections on dikclosures or responses taabvery and that the protectic

g

n

it affords from public disclosurand use extends only to the tied information or items thaL
her

are entitled to confidential treatment under thpli@able legal principles. The parties furt
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acknowledge, as set forth in $iea 12.3, below, that this $tulated Protective Order does
entitle them to file confidentiahformation under seal; Civil Laal Rule 79-5 sets forth the
procedures that must be foNed and the standards that viaé applied when a party seeks
permission from the court to file material under seal.
2. DEFINITIONS

2.1 Challenging Party: a Party oriN®arty that challenges the designation of

information or items under this Order.

2.2 “CONFIDENTIAL” Information or Itens: information (regalless of how it is

generated, stored or maintad) or tangible things that gifg for protection under Federal
Rule of Civil Procedure 26(c).

2.3  Counsel (without qualifig Outside Counsel ofé&tord and House Counsel

well as their support staff).

2.4  Designating Party: a Party or Nortlpdhat designates information or items

that it produces in disclosures or ispenses to discovery as “CONFIDENTIAL.”

2.5 Disclosure or Discovery Materialll é&ems or informaton, regardless of the

medium or manner in which it is generatsithred, or maintaine@ncluding, among other
things, testimony, transcripts, and tangibladis), that are produced or generated in
disclosures or responsesdigcovery in this matter.

2.6 Expert: a person with specialized kiexdge or experience in a matter pertin]
to the litigation who has been retained by a Parfysarounsel to serve as an expert witne

as a consultant in this action.

2.7 House Counsel: attorneys who are eyges of a party to this action. House

Counsel does not include Outside CourmddRecord or any bier outside counsel.
2.8 Non-Party: any naturperson, partnership, corpticn, association, or other
legal entity not named asParty to this action.

2.9 Outside Counsel of Reach attorneys who are not employees of a party to

action but are retained to represent or advisarty to this action and have appeared in th
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action on behalf of that party or are affiliat®dh a law firm which has appeared on behalf of

that party.

2.10 _Party: any party to this action, inclugliall of its officers, directors, employegs,

consultants, retained experts, and OutsidenSel of Record (and their support staffs).

2.11 Producing Party: a Party or Non-Raiiat produces Disclosure or Discover)

Material in this action.

2.12 Professional Vendors: persons dities that provide litigaon support services

(e.g., photocopying, videotaping, translatipggparing exhibits or demonstrations, and
organizing, storing, or retrvng data in any form or medium) and their employees and

subcontractors.

2.13 Protected Material: any DisclosureDascovery Material tht is designated as

“CONFIDENTIAL.”

2.14 Receiving Party: a Party that receiesclosure or Discovg Material from a

Producing Party.
3. SCOPE

The protections conferred by this Stigtibn and Order coverot only Protected

Material (as defined above), talso (1) any information coga or extracted from Protected

Material; (2) all copies, excerpts, summariessa@mnpilations of Protected Material; and (3
any testimony, conversations, or presentationBdyies or their Counsel that might reveal
Protected Material. However, the protectionsferred by this Stiputeon and Order do not

cover the following information(a) any information that is ithe public domain at the time

disclosure to a Receiving Party or becomes gfatie public domain after its disclosure to|a

Receiving Party as a result of publication meblving a violation ofthis Order, including

of

becoming part of the publiceerd through trial or otherwise; and (b) any information kngwn

to the Receiving Party prior the disclosure or obtaindy the Receiving Party after the
disclosure from a source whotalmed the information lawfulland under no obligation of
confidentiality to the Designating Party. Anyeusf Protected Material at trial shall be

governed by a separate agreement or order.
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4. DURATION
Even after final disposition of this litigation, the confidentiatibfigations imposed b
this Order shall remain in effect until a Dgrsating Party agrees otlese in writing or a
court order otherwise directs. Final dispositionlidhe deemed to be the later of (1) dismig
of all claims and defenses in this action, wathwithout prejudice; and (2) final judgment
herein after the completion and exhaustioalbéppeals, rehearings, remands, trials, or
reviews of this action, including the time limifior filing any motions or applications for
extension of time pursuato applicable law.
S. DESIGNATING PROTECTED MATERIAL

51 Exercise of Restraint and Caréd@signating Material for Protection. Each

Party or Non-Party that designates informatomtems for protection under this Order mu
take care to limit any such designation to gpematerial that qualifies under the appropri
standards. The Designating Bamust designate for protectiomly those parts of material,
documents, items, or oral or kten communications that qualifyso that other portions of
the material, documents, items, or communicatfonsvhich protection is not warranted an
not swept unjustifiably withithe ambit of this Order.

Mass, indiscriminate, or routinized desagjons are prohibited. Designations that a
shown to be clearly unjustified or that hdxeen made for an imgper purpose (e.g., to
unnecessarily encumber or retard the case development process or to impose unnece
expenses and burdens on otparties) expose the Dgsiating Party to sanctions.

If it comes to a Designating Party’s attentioattimformation or items that it designated fo
protection do not qualify for prettion, that Designating Party stypromptly notify all othef
Parties that it is withdrawgthe mistaken designation.

5.2 Manner and Timing of DesignationSxcept as otherwise provided in this

Order (see, e.g., second paragrapsection 5.2(a) below), as otherwise stipulated or
ordered, Disclosure or Discovery Material thyaglifies for protectiomnder this Order must
be clearly so designated before thaterial is disclosed or produced.

Designation in conformity h this Order requires:
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(a) for information in documentaryrfa (e.g., paper or electronic document
but excluding transcripts of depositions dnetpretrial or trial proceedings), that the
Producing Party affix #nlegend “CONFIDENTIAL” to eacpage that comins protected
material. If only a portion or portions of theaterial on a page qualifies for protection, the
Producing Party also must clearly identife protected portion(s) (e.g., by making
appropriate markings in the marg). A Party or Non-Party thatakes original documents
materials available for inspan need not designate thdar protection until after the
inspecting Party has indicated which matatialould like copied and produced. During th
inspection and before the desigpatiall of the material made alable for inspection shall
deemed “CONFIDENTIAL.” Afterthe inspecting Party has idéied the documents it wan
copied and produced, the Producing Party rdastrmine which documents, or portions
thereof, qualify for protection under thisd@r. Then, before producing the specified
documents, the Producing Party must affex tS§ONFIDENTIAL” legend to each page tha
contains Protected Material. If only a portion ortfmms of the material on a page qualifieg
protection, the Producing Party also must idyei@entify the protected portion(s) (e.g., by
making appropriate markings in the margins).

(b) for testimony given in deposition iorother pretrial or trial proceedings,
that the Designating Party identidy the record, befortie close of the deposition, hearing
other proceeding, all protected testimony.

(c) for information produced in sonf@m other than documentary and for &

other tangible items, that thed@iucing Party affix in a prominéplace on the exterior of the

container or containers in which théarmation or item is stored the legend
“CONFIDENTIAL.” If only a portion or portons of the information or item warrant
protection, the Producing Party, to the exteracticable, shall identify the protected
portion(s).

5.3 Inadvertent Failures to Designate. ridly corrected, an inadvertent failure

designate qualified information or items daet, standing alone, waive the Designating

Party’s right to secure protection under thisl€@rfor such material. Upon timely correctiot

or
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a designation, the Receiving Partysnhmake reasonable effortsassure that the material i
treated in accordane@th the provisions of this Order.
6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challenges. Any Party Non-Party may challege a designation of

confidentiality at any time. Unless a prompaltenge to a Designating Party’s confidentiality

designation is necessary to avoid foreseeable, substantial unfairness, unnecessary eg
burdens, or a significant disrupti@r delay of the litigation, a R§ does not waive its right
challenge a confidentiality designation by elegthot to mount a challenge promptly after

original designation is disclosed.

6.2 Meet and Confer. The Challengipgrty shall initiate the dispute resolution
process by providing written nog of each designation itehallenging and describing the
basis for each challenge. @woid ambiguity as to whetharchallenge has been made, the
written notice must recite th#te challenge to comfentiality is being made in accordance
with this specific paragraph of the Protect®aler. The parties shalttempt to resolve eacl
challenge in good faith and must begin the pssdcby conferring directly (in voice to voice
dialogue; other forms of communication are ndfiskent) within 14 days of the date of
service of notice. In conferring, the ChallengiP@rty must explain the basis for its belief t
the confidentiality designatiomas not proper and must gittee Designating Party an
opportunity to review the desigted material, to reconsideetbircumstances, and, if no
change in designation is offered, to explthe basis for the chosen designation. A
Challenging Party may proceed to the neagstof the challenge process only if it has
engaged in this meet and confer processdirgstablishes th#tte Designating Party is
unwilling to participate in the meand confer process a timely manner.

6.3 Judicial Intervention. If the Padieannot resolve a challenge without court

intervention, the Designating Party shall fildaserve a motion to retaconfidentiality unde
Civil Local Rule 7 (and in com@ance with Civil LocalRule 79-5, if apfcable) within 21
days of the initial notice of challenge or within 14 days of the parties agreeing that the

and confer process will not reseltheir dispute, whichever earlier. Each such motion mu
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be accompanied by a competentldeation affirming that the movant has complied with t

meet and confer requirements imposed inptleeeding paragraph. Faikby the Designatin

applicable) shall automaticallyaive the confidentiality dggnation for each challenged
designation. In addition, the @henging Party may file a maoitn challenging a confidentiali
designation at any time if there is good calasaloing so, includig a challenge to the
designation of a deposition transcript or angtipas thereof. Any motion brought pursuan
this provision must be accompad by a competent declaration affirming that the movan

complied with the meet and confer requments imposed by the preceding paragraph.

The burden of persuasion in any suchllelnge proceeding shdle on the Designating

he

g
Party to make such a motion including the regudeclaration within 2#lays (or 14 days, if

Ly

[ tO

ha:

Party. Frivolous challenges, and those madamamproper purpose (e.g., to harass or impos

unnecessary expenses and bosden other parties) may exqeothe Challenging Party to

sanctions. Unless the Designating Party hasedhilie confidentiality designation by failin

(@)

to file a motion to retain confidentiality as debed above, all parties shall continue to afford

the material in question the level of proteatio which it is entitledinder the Producing
Party’s designation until theoart rules on the challenge.
7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 Basic Principles. A Receiving Party mase Protected Material that is disclo

or produced by another Party or by a NRarty in connection with this case only for

prosecuting, defending, or attetimg to settle this litigation. Sun Protected Material may be

disclosed only to the categories of persorgamder the conditions described in this Ordef.

When the litigation has been tamated, a Receiving Party musimply with the provisions
of section 13 below (FINAL DISPOSITION).

Protected Material must be stored andnta@ned by a Receiving Party at a locatior
and in a secure manner that eesuthat access is limited tcetpersons authorized under th
Order.
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7.2 Disclosure of “CONFIDENTIAL” Iformation or Items. Unless otherwise

ordered by the court or permittén writing by the Designatg Party, a Receing Party may
disclose any information or itegesignated “CONFIDENTIAL” only to:

(a) the Receiving Party’s Outside CounsdRecord in this action, as well ag
employees of said Outside Counsel of Recondtiom it is reasonably necessary to disclg
the information for this litiggon and who have signed the cknowledgment and Agreeme
to Be Bound” that is attaeld hereto as Exhibit A,

(b) the officers, directors, and emopées (including House Counsel) of the
Receiving Party to whom disclosure is reasonably necessary fatigl@son and who have
signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A);

(c) Experts (as defined in this Ordef)the Receiving Party to whom disclos
Is reasonably necessary for this litigatiodavho have gined the “Acknowledgment and
Agreement to Be Bound” (Exhibit A);

(d) the court and its personnel,

(e) court reporters and their staff, @sdional jury or trial consultants, mock
jurors, and Professional Venddcswhom disclosure is reasdiya necessary for this litigatig
and who have sigaethe “Acknowledgment and Agreemt to Be Bound” (Exhibit A);

() during their depositions, withessaghe action to whom disclosure is
reasonably necessary and wiave signed the “Acknowledgment and Agreement to Be
Bound” (Exhibit A), unless othenge agreed by the Designating Party or ordered by the
Pages of transcribed depositi@stimony or exhibits to depitisns that reveal Protected
Material must be separately bound by the togporter and may not luisclosed to anyone
except as permitted under tl88pulated Protective Order.

(g) the author or recipient ofd@mcument containing the information or a
custodian or other person who othemvmssessed or knew the information.

I
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8. PROTECTED MATERIAL SUBPOENED OR ORDERED PRODUCED IN
OTHER LITIGATION

If a Party is served with subpoena or a court ordesusd in other litigation that
compels disclosure of any informationitems designated in this action as
“CONFIDENTIAL,” that Party must:

(a) promptly notify in writing the Dgnating Party. Such notification shall
include a copy of the &poena or court order;

(b) promptly notify in writing the p&y who caused the subpoena or order t
issue in the other litigation that some or all &f thaterial covered by ¢hsubpoena or order
subject to this Protective Ondé&Such notification shall inclweda copy of this Stipulated
Protective Order; and

(c) cooperate with respect to absonable procedures sought to be pursug
the Designating Party whose ProestMaterial may be affected.

If the Designating Party timely seeks a pative order, the Party served with the
subpoena or court order shall not producgiaformation designateih this action as
“CONFIDENTIAL” before a determination by éhcourt from which the subpoena or orde
iIssued, unless the Party has obtained thedgbating Party’s permission. The Designating
Party shall bear the burden and expense of seeking protection in that court of its confi
material — and nothing ithese provisions should be consil as authorizing or encouragir
Receiving Party in this action to disgh& lawful directive from another court.

9. A NON-PARTY’'S PROTECTED MATERAL SOUGHT TO BE PRODUCED IN

THIS LITIGATION

(a) The terms of this Order are &pgble to information produced by a Non-
Party in this action and designated a©MNFIDENTIAL.” Such information produced by
Non-Parties in connection with this litigationgeotected by the rerdees and relief provide(
by this Order. Nothing in thegprovisions should be constduas prohibiting a Non-Party
from seeking additional protections.
I
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(b) In the event that a Party is required, by a valid discovery request, to grod

a Non-Party’s confidential information in p®ssession, and the Party is subject to an
agreement with the Non-Party not to produeehflon-Party’s confidential information, ther

the Party shall:

(1) promptly notify in writinghe Requesting Party and the Non-Party

that some or all of the information requesiedubject to a confideiality agreement with a
Non-Party;

(2) promptly provide the NoRarty with a copy of the Stipulated
Protective Order in this litigation, the relevaidcovery request(s), and a reasonably spe
description of the information requested; and

(3) make the information requed available for inspection by the No
Party.

(c) If the Non-Party fails to object eeek a protective order from this court

within 14 days of receiving the notice and¢@aapanying information, the Receiving Party

may produce the Non-Party’s confidential infaton responsive to the discovery request.

the Non-Party timely seeks a protective ortlee, Receiving Party sl not produce any
information in its possession or control thasudbject to the confidentiality agreement with
Non-Party before a determinatibg the court. Absent a court order to the contrary, the
Party shall bear the burden and expense ofisggkotection in this court of its Protected
Material.

10. UNAUTHORIZEDDISCLOSWRE OF PROTECTED MATERIAL

If a Receiving Party learns that, by inadvector otherwise, it lsadisclosed Protect
Material to any person or in prircumstance not authorized under this Stipulated Proteq
Order, the Receiving Party must immediately (a) notify in writing the Designating Party
unauthorized disclosures, (b) use its best effartretrieve all unauthorized copies of the
Protected Material, (c) inforitihe person or persons to whamauthorized disclosures wers
made of all the terms of this Order, andr@juest such person persons to execute the

“Acknowledgment and Agreement to Be Bounldat is attached hereto as Exhibit A.

cific

the

Non

ed
stive

of 1

v

Stipulated Protective Order - Case No. C18-00267 KAW
10




© o0 N o o b~ w N Pk

N N N N N DN DN NN R R R R R R R B R R
0o N o 0N WN P O ©OW 0o N O o dN WwN B O

11. INADVERTENT PRODUCTION OF PRIVIEGED OR OTHERWISE PROTECTE

MATERIAL

When a Producing Party gives notice tec&weing Parties that certain inadvertently
produced material is subjectaaclaim of privilege or other ptection, the obligations of the
Receiving Parties are those set forth in Fddeuée of Civil Proceure 26(b)(5)(B). This
provision is not intended to modify whateveopedure may be estalfiesd in an e-discovery
order that provides for production without prioivdege review. Pursuant to Federal Rule
Evidence 502(d) and (e), insofar as the partiashr@an agreement on the effect of disclos
of a communication or information covered bg tittorney-client privilege or work product
protection, the parties may incorporate tlagreement in the stipulated protective order
submitted to the court.
12. MISCELLANEOUS

12.1 Right to Further Relief. Nothing inghiOrder abridges thegit of any person {

seek its modification bthe court in the future.
12.2 Right to Assert Other Objections. By stipulating to theyefitthis Protective
Order no Party waives any right it otherwise vebloéive to object to giclosing or producing

any information or item on any ground not asled in this Stipulated Protective Order.

Similarly, no Party waives anyght to object on any ground tse in evidence of any of the

material covered by this Protective Order.
12.3 Filing Protected Material. Withowtritten permission from the Designating

Party or a court order secured after appropnatee to all interested persons, a Party ma
not file in the public record in this actionyaProtected Material. A Pg that seeks to file
under seal any Protected Maternalst comply with Civil LocaRule 79-5. Protected Mater
may only be filed under seal pursuant to a cotder authorizing the sealing of the specifi
Protected Material at issue.Buant to Civil LochRule 79-5, a sealing order will issue on
upon a request establishing that Protected Material at issiseprivileged, protectable as &
trade secret, or otherwise entitled to protectioder the law. If a Receiving Party's reques

file Protected Material underaepursuant to Civil Local Rulé9-5(d) is denied by the cour
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then the Receiving Party may filee information in the public cerd pursuant to Civil Local

Rule 79-5(e) unless otherwise instructed by the court.
13. FINALDISPOSITION

Within 60 days after the fihaisposition of this action, agefined in paragraph 4, each

Receiving Party must return all Protected Mateo the Producingarty or destroy such
material. As used in this subdivision, “all R¥oted Material” includeall copies, abstracts,

compilations, summaries, and any other format reproducing or capturing any of the Pr

Material. Whether the Protectdthaterial is returned or destyed, the Receiving Party must

submit a written certification to the Producing Kd&nd, if not the same person or entity,
the Designating Party) by the 60 day desslthat (1) identifies (by category, where
appropriate) all the Protected Material that wetsrned or destroyed and (2) affirms that t

Receiving Party has not retained any copies, abstracts, compilations, summaries or af

format reproducing or capturirany of the Protected MateridNotwithstanding this provision,

Counsel are entitled to retaam archival copy of all padings, motion papers, trial,
deposition, and hearing tramgas, legal memoranda, cespondence, deposition and trial
exhibits, expert reports, attorney work prodacigd consultant and expevbrk product, ever
if such materials contain Protected Materfaly such archival copies that contain or
constitute Protected Material remain subjedhts Protective Order &t forth in Section 4
(DURATION).
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IT 1S SO STIPULATED, THROUGH COUNSEL OF RECORD.

LAW OFFICESOF JOHNL. BURRIS

DATED: June 13, 2018 By /sl

BENNISENBAUM
AMES COOK
Attorneydor Plaintiff
FEL IPE HERNANDEZ

FHARON L. ANDERSON
QOUNTY COUNSEL

DATED: June 13, 2018 By Is/

DYLAN RADKE

Deputy County Counsel
Attorneydor Defendants
GOUNTY OF CONTRA COSTA

PURSUANT TO STIPULATION|JT IS SO ORDERED.

DATED: 6/ 21/ 18

. Kandis A. Westmore,
d States Magistrate Judge

Uni
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full mae], of [P

or type full address], declare under penaltp@fury that | have read in its entirety and
understand the Stipulated Proteet®rder that was issued by the United States District C

for the Northern District of Californian [date] in the cse of [insert formal

name of the case and the number and initialsassigned to it by the court]. | agree to
comply with and to be bourta all the terms of this Stipated Protective Order and |
understand and acknowledge that failure to@aply could expose me to sanctions and
punishment in the nature of contempt. | solemnly promise that | will not disclose in any
manner any information or item that is subjecthis Stipulated Protective Order to any
person or entity except inr&t compliance with the provisions of this Order.

| further agree to submit to the jurisdictiohthe United States District Court for the
Northern District of California for the purposé enforcing the terms of this Stipulated
Protective Order, even if such enforcement proceedings occur after termination of this

| hereby appoint [print dype full name] of

[print or type full address and telephone

number] as my California agefar service of process in coaction with this action or any
proceedings related to enforcementto$ Stipulated Protective Order.

Date:

City and State where sworn asigned:

Printed name:

Signature:

int

Cour

act
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