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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

CaseNo. 18-cv-01489-YGR

IN RE INTEL CORPORATION SHAREHOLDER

VOLUNTARY DiIsMISSAL WITHOUT
PREJUDICE AND DEFENDANTS’ REQUEST
FOR DiSMISSAL WITH PREJUDICE

Re: Dkt. Nos. 50, 52

The issue presented concerns the applicatidheofwo-dismissal rule under Federal Rule
of Civil Procedure 41(a)((B) to consolidated dmrative actions. Here, iresponse to plaintiffs’
(“federal-case plaintiffs”) notie of voluntary dismissal of théave-captioned case (the “federal
case”) without prejudice, (DkNo. 50 (“Notice”)), defendantsid nominal defendant (together,
“federal-case defendants”) request ttat Court order the dismissal to Wweth prejudice.
Federal-case plaintiffs and intemor Joseph Tola, on behalf oétplaintiffs in a related state
court action)n re Intel Corporation Shareholder Derivative Litigation, Case. No. 18-CIV-00170
(San Mateo Cty. — Cal. Sup. Ct.) (“state-casanpiffs”), oppose the request. (Dkt. No. 54
(“Federal-Case Plaintiffs’ Opp.”); Dkt. N6é4 (“State-Case Plaintiffs’ Opp.”).) Having
considered the respective positions, the Condsfithat the two-dismissal rule does not apply
here. The Court herel®ypPROVES federal-case plaintiffs’ noticef voluntary dismissal of the
federal case. The federal case is D1ISSED WITHOUT PREJUDICE.

l. BACKGROUND
Numerous and similar shareholder derivatactions were filed on behalf of Intel

Corporation (“Intel”) in both statand federal courts arising frazartain security vulnerabilities

affecting Intel chips. In state court, the fisbtareholder derivative complaint was filed on January

11, 2018, and in federal court, the first saomplaint was filed on March 8, 2018. State-case
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plaintiffs assert claims against certaiificers and diredrs of Intel for,inter alia, breach of
fiduciary duty, insider tradingand violations of California Gporations Code section 25402.
(See generally Exh. 1 to Declaration of Mark C. Molyshy ISO State-Case Plaintiffs’ Motion to
Intervene, Dkt. No. 58-2.) Federal-case plain@$sert claims for brehof fiduciary duty, waste
of corporate assets, and unjustiegimment, also against certainlatel’s officers and directors.
(See generally Dkt. No. 1-1.)

In terms of consolidation, the first stateastholder derivative #on was subsequently
consolidated with two other state shareholder derivative actMeanwhile, in federal court,
Lipovich v. Krzanich, et al., Case No. 18-cv-01489-JSW (tHagovich Action”) and Salsberg v.
Krzanich, et al., Case No. 18-cv-01543-WHA (th&ilsberg Action”) were filed on March 8,

2018 and March 12, 2018, respectively. By stipoitabf the parties and a court order dated
March 30, 2018, theipovich Action and thesalsberg Action were consolidated “for all purposes,
including pre-trial proceeding$d trial, into a single consolidad action” (the “Consolidated
Action”), and the complaint in thieipovich Action was designated the operative complaint in the
Consolidated Action (the “Operative Complaint{Dkt. No. 21 at 1.) The third related federal
action,Birch et al. v. Krzanich, et al., Case No. 18-cv-02051-JSW (thgif‘ch Action”), was filed

on April 4, 2018. By stipulation of the pe$ to the Consolidated Action and to Biech Action
and a court order dated May 9, 20i& latter was consolidatedanthe Consolidated Action.

(See Dkt. No. 29.) Shortly thereafter, thBirch Action was dismissed butibject to the Operative
Complaint. (Dkt. M. 37 (“Order Dismissin@irch Action”).)

On August 8, 2018, this Courtagrted, with leave to amend, a motion to dismiss the
Operative Complaint for failure to plead derddutility. (Dkt. No. 44.) On September 14, 2018,
in lieu of an amended consolidated compldederal-case plaintiffsleéd a notice of voluntary
dismissal of the federal case mout prejudice. Feddraase defendants objeckto the notice of
voluntary dismissal, arguing that the dissal of the federal case should insteadile prejudice
pursuant to Federal Rule of Civil Procedure ¥1(¢B). This Court subsequently ordered full
briefing on the issues raised in federal-cdsiendants’ objection. (Dkt. Nos. 53, 55.)

Meanwhile, a fourth state court derivative actibockwood v. Krzanich et al. Case No. 18-CIV-
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02020 (San Mateo Cty. — Cal. Sup. Ct.) (theckwood Action”), which had not been
consolidated with the otheragé derivative actionsyas ultimately dismissed on September 26,
2018. GeeExh. 1 to Declaration of Robert L. D&ngelo ISO Federal-Case Defendants’
Response to State-Case Plaintiffs’ OppositioBigmissal With Prejudice, Dkt. No. 65-2.)

On October 2, 2018, the day after briefing wamplete, state-case plaintiffs filed a
motion to intervene in this ékeral case for the sole purpagdiling a limited opposition to
federal-case defendants’ requiestdismissal with prejudice dhe federal case. The Court
granted the motion, allowing state-cgmaintiffs to intervene as afght pursuant to Federal Rule
of Civil Procedure 24(a), andegfied that the grant did nektend to any attempt to seek
affirmative relief, such as a stay of the federal case.

. LEGAL STANDARD

Under Federal Rule of Civil Procedure 4Xlaintiff may dismiss an action without a
court order by filing a notice of dismissal before the defendant serves either an answer or a 1
for summary judgmentSee Fed. R. Civ. P. 41(a)(1)(A)(i). Urds the notice or stipulation states
otherwise, the dismissa without prejudice.See Fed. R. Civ. P. 41(a)(1)(B). However, “if the
plaintiff previously dismissedrg federal- or state-court actitkased on or including the same
claim, a [second] notice of dismissal ogesaas an adjudication on the meritSéeid. This is
often referred to as thewo[-]dismissal” rule. See Commercial Space Mgmt. Co., Inc. v. Boeing
Co., Inc., 193 F.3d 1074, 1075 (9th Cir. 1999). The pobetind the two-dismissal rule is to
“eliminate the annoying of a defendant by besugnmoned into court in successive actions and
then, if no settlement is arrived, requiring hinpgrmit the action to be dismissed and another o
commenced at leisure.’Pickman v. Am. Express Co., No. C 11-05326 WHA, 2012 WL 258842,
at *3 (N.D. Cal. Jan. 27, 2012) (quotiGgoter & Gell v. Hartmax Corp., 496 U.S. 384, 397
(1990)).

Rule 41(a)(1) is “[s]ubject to” Federal Rule of Civil Procedure 23.1(c), which governs
settlements, dismissals, and compromises iresladgier derivative actionslhat rule in turn
provides that a derivative action “may be settdoluntarily dismissed, arzompromised only with

the court’s approval.” Fed. R. Civ. P. 23.1(8Joreover, “[n]otice of a proposed settlement,
3

Notic

ne




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

voluntary dismissal, or compromiseust be given to shareholders or members in the manner tt

the court orders.d.

II. DISCUSSION

Federal-case defendants’ principal contentiathas, under the two-dismissal rule, federalt

case plaintiffs’ notice of voluntary dismissal opies as an “adjudication on the merits” under
Rule 41(a)(1)(B). Thushey argue, the Court should “enter the dismiasthl prejudice, to
reflect its legal effect.” (Bjection to Dismissal Without Bjudice and Request for Dismissal
With Prejudice (“Federal-Case Defemdisl Objection”) at 4, Dkt. No. 52 (emphasis in original).)
In the normal course, the determination ofttter a plaintiff's notice of dismissal in a
second action is with prejudice fallstinn the province othe court in dhird action because the
plaintiff's notice of dismissalinder Rule 41(a)(1) deprives the court in the second action of
jurisdiction upon filing and no court ordisrneeded to effect dismissaiee Commercial Space,
193 F.3d at 1077 (“Because the dismissal is effedaivfiling and no couxrder is required, the
filing of a notice of voluntary disresal with the court automaticallgrminates the action as to the
defendants who are the subjectla# notice. . . . [T]he parties are left as though no action had
been brought, the defendant cazdtmplain, and the district couecks jurisdiction to do anything
about it.”). But because this islaareholder derivative suit, federal-case pintiffs’ voluntary
dismissal under Rule 41(a)(is “[s]ubject to Rule[] . . 23.1(c),” which expresshequires a court
order for dismissal to be effectiveThis requirement provides this Court with jurisdiction to
decide whether dismissal of the federal cagkomt prejudice is appropriate. Federal-case
plaintiffs’ argument to the cordry fails, and the Court findsahthe instant notice of voluntary

dismissal does not require agation of the two-dismissal rufe.

1 State-case plaintiffs’ contention thhe two-dismissal rule does not applyatty
shareholder derivative actionussupported by legal authority.nder certain circumstances not
present here, it may.

2 While the Court can appreciate federalecdsfendants’ alterrige argument that
“[federal-case] [p]laintiffs seek dismissaithout prejudice only in an effb to avoid the finality
implications of their inabilityto allege demand futility and successfully amend their complaint],
the lack of merit is not a reas to create a procedural ruleiaimnwould do more harm than good.
(Federal-Case Defendants’ Objeatiat 5 (emphasis in original).)
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Federal-case defendants first argue for a sttiigvard application of the rule, contending
that the instant dismissal was “preceded” by tther voluntary dismissals, thus requiring
dismissal with prejudice of the fedd case. (Dkt. No. 65 at 1.) rBi, they focus on the dismissal
of theBirch Action. Specifically, on June 13, 2018, tBiech plaintiffs filed a notice of voluntary
dismissal, which this Court approved the following day. This was not a traditional dismissal ¢
Rule 41(a)(1) as thBirch Action had previously been consolidated with lthaovich Action and
the Salsberg Action. Thus, the effect of the dismissal was only to dismisBittoa plaintiffs from
the Consolidated Action. Indeed, the Couadrder specified: “[The dismissal of thBirch
Action will not terminate the claims. Insteade ttlaims will continuéo be litigated by the
remaining parties to the above-captionedsolidated action.” (Order DismissiBgy ch Action at
1.) In this context, the polidyehind the two-dismissal rule m®t promoted, given that in such
derivative actions multiple complaints are consobddor all purposes to proceed under one. T
find otherwise would effectively create an unresagy procedural barriéo consolidation, and
federal-case defendants havecait® authority to the contrary.

Next, federal-case defendants seize on the dismissal bbtkeood Action on September
26, 2018. However, that dismissatceeded the instant dismissal lyelve days. The Court
finds persuasive authority for tipeoposition that a dismissal irag¢ court may be considered for
Rule 41 purposes only when the state dismigsakdes a dismissal in fedekraourt, as only the
dismissal in federal court can ba adjudication on the meritSee Rader v. Baltimore & O.R.

Co., 108 F.2d 980, 986 (7th Cir. 194@¢e also 9 C. Wright & A. Miller, Federal Practice &
Procedure § 2368 (3d ed.) (“The ‘two-dismissal rulgg@ies in federal cotiactions whether the
first dismissal was in a state or a federal coltrtloes not apply, howevef the second dismissal
was in a state court.”) (footnotes omitted).

With respect to the notice requirement uridale 23.1, the Court is satisfied that none of
the reasons which underlie the regumnent is operative here. Therensrisk of prejudice to Intel
or absent shareholdersniftice is not given. Accdingly, notice is excused.

V. CONCLUSION

Based on the foregoing, the Court finds thattthe-dismissal rule isnapplicable here.
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The Court thu&\PPROVES federal-case plaintiffiotice of voluntary dismissaf the federal case.
The federal case is thilBsSMISSED WITHOUT PREJUDICE.

This Order terminates Docket Numbgl. The clerk shall close the file.

Lypone Mg toflecs

4 YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE

T 1SS0 ORDERED.

Dated: January 24, 2019




