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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

TILLMAN PUGH, ET AL., CaseNo. 18-cv-01506-YGR

Plaintiffs,
ORDER DENYING MOTION TO REMAND

Re: Dkt. No. 32

VS.

METROPOLITAN LIFE INSURANCE
COMPANY, ET AL.,

Defendants

Plaintiffs Tillman Pugh, Margaret Sulkowisland David Henderson bring this putative
class-action lawsuit against defendants MetlitgoLife Insurance Company and Metlife
Resources, Inc., a unit of Metropolitan Life Insurance Comp@yiectively, “MLIC”) for
failure to reimburse expensesd#or prohibited case bond (Countpyohibited wage chargebacks
(Count II); unlawful failure to provide itemizeglage statements (Count)tiunlawful failure to
pay wages on termination (Count 1V); unlawfulderpayment of wages (Count V); and unlawful
untimely payment of wages (Count VI)violation of the California Labor Codeand the Private
Attorneys General Act (“PAGA”) (Count VII), as Weas unfair business practices (Count VIII) in
violation of the California Unfair Competition Law (“UCL®).(Dkt. No. 1-1 (“Compl.”) 11 1, 60-
125.) Specifically, plaintiffsliege that MLIC improperly treatplaintiffs and putative class
members, who have all worked for defendantinascial service representatives (“FSRs”), as

“statutory employees” or indepdent contractors and therefdetect[ed]” not to pay proper

1 Previous plaintiff Roy Reesand defendants MetLife Sectedi Inc. and MetLife, Inc.
have been terminated from tbase pursuant to stipulationSeeDkt. No. 41.)

2 Plaintiffs allege violations of Caftifnia Labor Code §8 200-204, inclusive, 216-218.6,
221, 223, 226, 226.7, 400-410, 510, 1174, 1194, 1194.2, 1197, and 2802.

3 Cal. Bus. & Prof. Code 8§ 1720, seq.
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wages and/or “penalty” wages to FSRs, by, amuathgr things, making improper deductions fron
their wages and by failing to reimburse them for expenses they incurred on MLIC’s b&ahdlf] (
5-6.) Defendants removed the case to tlwar€on March 3, 2018. (DkiWo. 1 (“Removal”).)

Now before the Court is gintiffs’ motion to remand. (Dkt. No. 32 (“Remand”).) Having
carefully considered the pleadings and the mapebmitted, and for the reasons set forth more
fully below, the Court herebRENIES plaintiffs’ motion to remand.

. BACKGROUND

On January 30, 2018, plaintiffs filed this putatiass-action lawsusigainst MLIC in the
Superior Court of the State of IZarnia, Alameda County, captiondtligh, et al v. MetLife, Inc.,
et al Case No. RG18891665 (the “State Court ActiongedCompl.) Plaintiff's Class Action
Complaint (“CAC”) asserts class clairagainst MCIL as set forth above.

The CAC defines the putative class as follows:

All persons who are, or have been,poyed by the Defendants MetLife, Inc.,
Metropolitan Life Insurance Company, andidetLife Securities, Inc. in the State
of California to sell and/aassist in selling and/or tmarket and/or assist in
marketing securities and other finan@abducts on their behalf to the public

4 The Court has reviewed thapers submitted by the partiesonnection with plaintiffs’
motion to remand. The Court has determinedtti@inotion is appropriate for decision without
oral argument, as permitted by Civil Local Ridld(b) and Federal Rule of Civil Procedure 78.
See also Lake at Las Vegas Investors Group, Inc. v. Pacific Malibu Dev, €38gd-.2d 724, 729
(9th Cir. 1991). Acordingly, the Cout¥ ACATESthe hearing scheduled for February 12, 2019.

5> In connection with their motion to remand, pliffs request that the Court take judicial
notice of seven documents. (Dkt. No. 32-1.) Specifically, plaintiffs request that the Court tak
notice of four documents filed on the docket in ttase, including defendahnotice of removal,
two declarations filed in supportdteof, plaintiffs’ cl&s action complaint, and defendants’ answ
thereto, both filed in state court, as well as toecuments filed with the court in the Central
District of California inJohnson, et al, v. MetLife, Inc., et &lase No. SACV 13-128-JLS
(RNBx) (C.D. Cal.). Id. at 1.) As a preliminary matter, t®urt need not takj@dicial notice of
documents on filed on the docketthe instant action and &ENIESIN PART plaintiffs’ request as
to those documents, namely Exiébl, 2, 3, 4, and 7 to plaintiffs’gaest for judicial notice. For
the same reason, the CoDeNIES plaintiffs’ request for judiciahotice filed in sipport of their
reply memorandum. (Dkt. No. 40-2.) The documents filetbimsorhave been filed with the
United States District Court for the Central Distiof California and areaintained on the court’s
website. Accordingly, the COUBRANTSIN PART plaintiffs’ request a¢t applies to these
documents, namely Exhibits 5 and 6 taiptiffs’ request fojudicial notice. See Lee v. City of
L.A,, 250 F.3d 668, 688-89 (9th Cir. 2001) (noting “a tooay take judiciahotice of matters of
public record” and documents whose “authenticit. is not contested” and upon which a
plaintiff's complaint relies) @ternal quotation marks omitted) (alterations in original).
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within the applicable statutory periods.

(Compl. 1 57.) The CAC further defines the statutory period as the “time commencing from f
years before the date this action was filed[January 30, 2014,] through the date of final
judgment herein[.]” Id. 1 3.) The CAC does not allegeethmount of monetary damages sought
by the class, consistenitiv California practice. YeeCompl.)

Defendants filed their notice of removal Eiarch 8, 3018, asserting jurisdiction pursuant

to 28 U.S.C. Section 1441 based on original jurisdiction as provided by the Class Action Fair,

Act of 2005 (“CAFA”), 28 U.S.C. 81332(d). (RemovalL1.) In so filing, defendants alleged that

the amount in controversy was “over $9,000,85.02&" [ 37.)

The Court held a case managemeamiference in this action on May 7, 2018 and
subsequently issued a case manag@ and pretrial order.SéeDkt. Nos. 27, 28.) On January 7,
2019, plaintiffs filed the instant motion formand citing an amount in controversy below
$5,000,000 as the basis thereof. (Remand at 2-4udport of their motion, plaintiffs argue that
that defendants’ calculation of just over $9 million relies on a number of invalid assumptions
is, therefore, inaccurateld( at 3.)

Plaintiffs point to an action in the CentraldDict of California ealing with allegations
substantially similar to those at issue here/imich the court granted final approval of the class
action settlement on March 19, 2f1%SeeDkt. No. 32-2, Ex. 5 (“Johnson Approval”).) The
settlement agreement approved by the coutbimsordefined the class as all individuals
employed by MetLife as FSRs in Californiaaaty time from January 25, 2009 through March 31
2014. (Dkt. No. 32-2, Ex. 6 (*Johnson Agreement”) 1 1.1, 1.5, 1.32.) The agreement also

released all claims under Califoa law by those members who didt opt-out “that (1) are or

®1n Johnson, et al, v. MetLife, Inc., et 8lase No. SACV 13-128-JLS (RNBx) (C.D. Cal.
2015) ("Johnsonf), plaintiffs asserted claims for: (1) vation of the Fair Labor Standards Act, 29
U.S.C. 8§ 201et seq; (2) failure to pay overtime wi@s under Cal. Labor Code 88 510, 1194,
1998; (3) failure to reimburse expenses wiation of Cal. Labor Code 88 406, 407, 2802(a)(c);
(4) prohibited wage chargebacks in violatafrCal. Labor Code 88 200, 202, 204; (5) failure to
provide meal and rest periods in violationG#l. Labor Code 88 226.7, 512; (6) failure to providg
itemized wage statements in violation of Qalbor Code 88 226, 1174; (7) failure to pay wages
on termination in violation of Cal Labor Code&83; and (8) unfair business practices in violatiof
of Cal. Bus. Prof. Code 88 17280seq (Johnson Approval at 2.)
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could have been asserted in [ddnsoilitigation; (2) involve failure to pay FSRs overtime
compensation or provide them with paid mead rest breaks; (3) stem from the alleged
misclassification of FSRs as exempt employeesiniblve failure to renburse or unlawful
imposition or deduction of expenses or costs by hetlor (5) ‘aris[e]from’ the aforementioned
claims.” (Johnson Approval at 5.) Thehnsoragreement released allcbuclaims “that arose or
accrued at any time up until the date of the eottye Final Approval Order,” which was March
19, 2015. (Johnson Agreement  1.29; Johnson Approthejefore, plaintifidere aver that the
class period in the instant actignlimited to 15 months, rathénan the 29 months used by
defendants in their $9 miin calculation, “whichstanding alone, would reduce the potential
amount in controversy to well lmav the jurisdictional amount[.]” (Remand at 3 (emphasis in
original).)

Plaintiffs assert that the amountcontroversy is further deiced because “(2) the number
of FSRs and Retiree Brokers is only 390, not @37assumed by defendants]; (3) [defendants’]
assumption that 100% of class members would asleéms and that all of these claims would be
maximized in the same amount of each class member is highly speculative and wholly unreg
and (4) [defendants’] attempt &old attorneys’ fees based omanchmark allowance of 25%
ignores the fact that sudees are typically paidut of, not in addition to, the common fund[.]”

(Id. (emphasis in original).) Plaintiffs estimatatithe amount in controversy “could be as little
as $3,323,632.84."Id. at 3-4.)

. LEGAL STANDARD

“Federal courts are of limited jurisdictiof.hey possess only thabwer authorized by
Constitution and statute[.]JKokkonen v. Guardian Life Ins. Co. of ALl U.S. 375, 377 (1994).
The courts are presumed to lgakisdiction unless the contraappears affirmatively from the

record. DaimlerChrysler Corp. v. Cun®47 U.S. 332, 342 (2006). Accordingly, there is a

" The Court notes that plaintiff's counsepresents that they learned of flofinson
settlement for the first time on November 2018 when they came across the case while doing
research. eeDkt. No. 33 § 4.) However, defendants contend that plaintiff Tillman Pugh
received more than $700 in settlement monies frorddhasorsettlement. (Dkt. No. 34 at 5-6 n.
2.) Plaintiffs do not respond to this assertioBegDkt. No. 40.)

4

listic



United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

“strong presumption against removal jurisdintiovhen evaluating a motion to reman@aus V.
Miles, Inc, 980 F.2d 564, 566 (9th Cir. 1992)The burden of establishg federal jurisdiction is
upon the party seeking removaEmrich v. Touche Ross & C&46 F.2d 1190, 1195 (9th Cir.
1988). CAFA does not shift the burden to bbsh subject matter jusdiction of a removed
putative class action. Thus, that burden remains wélpénty seeking removaRbrego Abrego
v. Dow Chemical C0443 F.3d 676 (9th Cir. 2006).

[11.  ANALYSIS

Under CAFA, federal district courts haveigdiction over class actions where the amoun
in controversy exceeds $5 million, there are nibaesm 100 putative class members, and “any
member of a class of plaintiffs is a citizen d6Hate different from angefendant.” 28 U.S.C. §
1332(d)(2)(A). Plaintiffs aver #t the amount in controversynst, as defendants represent in
their notice of removal, oveé#9,000,85.025, but “falls well belowehurisdictionathreshold of
$5,000,000, and, indeed, could be as la#e$3,323,632.84.” (Remand at 3-4.)

As in the present case, “[w]here the commlaoes not specify the amount of damages
sought, the removing defendant must prove byepgnderance of the evidence that the amount
controversy requirement has been m&tirego Abregp443 F.3d at 683 (internal citations
omitted);see also Sanchez v. Monumental Life Ins, 03 F.3d 398, 404 (9th Cir. 1996)
(“Under this burden, the defendantst provide evidence that it‘rmore likely than not’ that the
amount in controversy” satisfies the fedetadersity jurisdictionabmount requirement.).

Defendants aver that tdehnsorsettlement does not, and cannot, affect the amount in
controversy because “defenses, including thogelving purportedly settled and released claims
are not to be considered in assessing the anmoeontroversy for removal purposes.” (Dkt. No.
34 (“Opp.”) at 2.) In support dreof, defendants contend ttia¢ releases resulting from the
Johnsorsettlement constitute an affirmative defense, which falls well outside the scope of a
court’s review when determining amount in controversy. Defendants rely on the Supreme C
decision inSt. Paul Mercury Indem. Co. v. Red Cab,303 U.S. 283 (1938) and the Ninth
Circuit’s decision inGeographic Expeditions, Inc. Vhe Estate of Jason Lhotka99 F.3d 1102,
1108 (9th Cir. 2010).
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In St. Paul Mercurythe Court held that &dr a case is properlyidid in federal district
court, “a subsequent reduction of the amountrdal cannot oust the districourt’s jurisdiction.”

St. Paul Mercury303 U.S. at 295. In so hoidj, the Court noted as follows:

The rule governing dismissal for want ofigdiction in cases brought in the federal

court is that, unless the layives a different rule, theum claimed by the plaintiff

controls if the claim is apparently made in good falthmust appear to a legal

certainty that the claim isreally for lessthan thejurisdictional amount to

justify dismissal. The inability of plaintiff to reover an amount adequate to give

the court jurisdiction doasot show his bad faith aust the jurisdiction. Nor does

the fact that the complaint discloses thes&nce of a valid defense to the claim.

But if, from the face of the pleadings, it is apparent, to adgl certainty, that the

plaintiff cannot recover the amount claimadf, from the proofs, the court is

satisfied to a like certainty that the piiif never was entitled to recover that

amount, and that his claim was therefore colorable for the purpose of conferring

jurisdiction, the suitvill be dismissed.Events occurring subsequent to the

institution of suit which reduce the amount recoverable below the statutory

limit do not oust jurisdiction.

Id. at 288-90 (emphasis supplied).

Relying on the Court’s decision 8t. Paul Mercurythe Ninth Circuit inGeographic
Expeditionsheld that the fact that tlteefendant in a state court acticould point to as a potential
defense a contractual damages limitation that wiasdttict the plaintiff ssecovery in that action
to less than $75,000 did not phede federal jurisdictionGeographic Expedition$99 F.3d at
1108. In so holding, the Ninth Circuit mat that the rule establishedSh Paul Mercurymakes
sense; just because a defendant might haveddetiense that will reduce recovery to below the
jurisdictional amount does not mean the defendalhtltimately prevail on that defenseld.

The Ninth Circuit further noted thaf a district court had to evahte every possible defense that
could reduce recovery below theisdictional amount thdistrict court wouldessentially have to
decide the merits of the case before it coukgmheine if it had subject matter jurisdiction” and
confirmed that this rule appliegl’en where that this “rule appieven though [the defendant] is

asserting the potential defense, and at the smneeseeking a federal forum based on diversity

jurisdiction.” Id.
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Defendants do not point to, and the Canaminot find, binding authority for treating
releases as potential defenses for the pegposevaluating amounts in controversy in
determining jurisdiction. Howevea, number of district courtsd at least one circuit have so
concluded.See e.gPagel v. Dairy Farmers of Am. IndNo. 2:13-cv-02382-SVW-VBK, 2013
WL 12166177, at * 6 (C.D. Cal. July 9, 20X8gnying motion to remand and holding that
releases that, if valid woulddace the amount in controversylde the jurisdictional amount, “do
not pose a barrier to jurisdiction'lRosenboro v. KigB994 F.2d 13, 19 n. 4 (D.C. Cir. 1993)
(reversing dismissal of diversity action and notinat thhe presence of such a release is a defen
to liability, and defenses cannioé considered in determingj the amount in controversy®).

Here, as irPagel the releases resulting from thehnsorsettlement constitute an
affirmative defense to MCIL’s dbility to at least a portion gfaintiffs’ claims. As noted by
plaintiffs in their motion for remand, “[i]n the sa at bar the claimsserted by Plaintiffs are
plainly embraced by th#ohnsonSettlement Agreement.” (Remand at 7.) However, even if the
resulting releases actually bar some portion ohgifés’ claims enumerated in the CAC such that
plaintiffs cannot hope to recover $5 million or mpthe existence of those releases “does not
preclude federal jurisdiction.Geographic Expedition$99 F.3d at 1108.

Next, plaintiffs seek to expand beyond “tlaeé of the pleadings” to justify remand. The

8 See Campos v. Sodexo, Jito. CV 10-09752 MMM (FFMx), 2011 WL 13217929, at *
12 (C.D. Cal. Apr. 18, 2011) (denying motionréanand and rejecting angent that previous
settlement reduced amount in controversy, holdiag‘ftjo the extent [defendant] could assert a
an affirmative defense that [plaintiff’'s] damagghould be reduced by the amount of her worker
compensation settlement, courts do not lookatial defenses when calculating the amount in
controversy”) (quotationand citations omittedBmith v. Manhattan Club Timeshare Ass’n, Inc.
No. 12 Civ 6363, 2013 WL 1955882, at * 4 (S.D.NMay 10, 2013) (holding that affirmative
defenses, including release, “may not be used to whittle down the amount in controgeesy”);
alsoLara v. Trimac Transp. Servis. (W.) Inblo. CV 10-4280-GHK-JCX, 2010 WL 3119366, at
*3n. 4 (C.D. Cal. Aug. 6, 2010) (rejirag consideration of an alledeffset from the plaintiff's
potential damages when determgnamount in controversy).
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Court is not persuaded by plaintiffs’ argument that becaus#otiressorsettlement had been

approved by a court prior to the filing of the instant action, it is distinguished from “those case¢

relied on by Defendants in which non-adjudicated eontested defenses have been asserted b
parties seeking remand.” (Dkt. N&0 (“Reply”) at 5.) Plaintiffs ayue that this case differs from
the those presented @eographic Expedition$agel CamposandLara where “the potential
defense had not yet been adjudicated,” because herdptiheorsettlement has been completely
adjudicated and a final judgment wided in March 2015, binding all parties.Id( at 6.) In so
arguing, plaintiffs attempt to transform the setbat and resulting releases from a defense into
“an uncontestegrior event, pre-dating the commencernef the present action[.]ld. at 5
(emphasis in original).)

Plaintiffs’ argument ignores the fact tithe Central District’s approval of tlehnson
settlement does not, and cannot, impact whethaethdting releases imphte plaintiffs’ claims
in the instant action becausss, plaintiffs point out, th@ohnsorncase was completely adjudicated
in March 2015, well before plaintiffided the instant aabin. Therefore, in order to determine how
and to what extent thiohnsorsettlement would impact the amoumicontroversy in this action,
the Court would still need tangage in the very sort of “evat[ion]” against which the Ninth
Circuit cautioned irGeographic Expeditionand would €ssentially have to decide the merits of
the case before it could determind iiad subject matter jurisdictionGeographic Expeditions
599 F.3d at 1108. Defendants themselves contaentfth classes are potentially different, and
thus, the effect of the settlement meaisily determined. (Opp. at 6.)

Moreover, in the Suprent@ourt’s determination ist. Paul Mercuryhat“the fact that the
complaint discloses the existence aid defense to the claim” thatould reduce the value of
that claim to below the jurisdictional limit does not eliminate federal jurisdiction suggests that
validity of a defense has no bearing on wheitseexistence should impact the amount in

controversy.See St. Paul Mercur03 U.S. at 289-90 (emphasis supplied).
8
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Thus, because tilhnsorsettlement and the resultingleases have no impact on the
amount placed in controversy by the claims alleged in plaintiffs’ CAC and withodiokimson
settlement the amount in controversyideast $7,668,501.58, which exceeds the $5 million
threshold under CAFA the CourtDENIES plaintiffs’ motion to remand.

V.  CONCLUSION

For the foregoing reasons, the CdDENIES plaintiffs’ motion to remand.

This Order terminates Docket Number 32.

| T 1SS0 ORDERED.

Dated: February 7, 2019

UNITED STATESDISTRICT COURT JUDGE

® This calculation assumes that each ofrtifis’ allegations regarding the assumptions
taken by defendants are correstlaherefore represents the mmim amount in controversy on
the face of the complaint, elxding any review of thdohnsorsettlement. $eeRemand at 3-4,
8.)
9




