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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

P. STEPHEN LAMONT, Case No: C 18-02997 SBA
Plaintiff, ORDER ACCEPTING
MAGISTRATE JUDG E'S REPORT
VS. AND RECOMMENDATION AND

DISMISSING ACTION
Dkt. 13

NOREEN T ROTHMAN, et al.,

Defendants.

Plaintiff P. Stephen LamoitPlaintiff’), acting pro se ad in forma pauperis, brings
the instant civil action under the Racketb#luenced and Corrupt Organizations Act
(“RICQO”), 18 U.S.C. 81961 et seq. Dkt. The matter before the Court is the Report ang
Recommendation to Dismiss for Lack ofrganal Jurisdiction (“R&R) prepared by
Magistrate Judge Virginia K. DeMarchi (“Maggrate Judge”). Dkt. 13. Having read and

considered the papers filed in connectiathwhis matter and begnfully informed, the

Court hereby ADOPTS the R&R and DISMISSES dlagon, for the reasons stated below,

l. BACKGROUND

The factual and procedural background isfeeh in greater detkin the R&R. In

brief, the instant action arises out of a NewR/state court proceeding, wherein Plaintiff's

parental rights were terminated. R&R at 1Plaintiff names as defendants various actor
in the state court proceeding, i.e., Westtdre€ounty, the Assistant and Deputy County
Attorneys for Westchester, and two senior eas&ers for the “New York State Office of
Children and Maltreatment Register.” Id.idtapparent that “the factual allegations,

events, and people described in the compki@ in New York.” _Id. at 4.
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As noted by the Magistrate Judge, Plaintiff has previously filed at least four othg
actions in this district agaihgarious New York defendantspme of whom are also hameq

in the instant action. Id. at 3-4 (citingroant v. Pilkington, No. 3:17-cv-05942-WHO,

Dkt. 24 (N.D. Cal. May 10, 2018) (dismissgj action for lack of personal jurisdiction);
Lamont v. Edwards, No. 3:18-cv-01079-WHDkt. 26 (N.D. Cal. May 10, 2018) (same);
Lamont v. Reyes, No. 3:18401421-WHO, Dkt. 24 (N.DCal. May 10, 2018) (same);
Lamont v. Petrucelli, No. 5:18v-02790-BLF, Dkt. 12 (N.D. Calluly 12, 2018) (same)).

In addition, he has filed suits in both thistdict and the Southern District of New York
concerning the events undergithe instant action. Id.

On May 22, 2018, Plaintiff filed the inste@omplaint for Violation of 18 U.S.C.A.
88 1961 et seq. Dkt. 1. Plaintiff allegbat the Court has personal jurisdiction over the
defendants “because all factual allegationsvediiom violations ofLl8 U.S.C.A. 8§ 1961
etseq.”_1d. 1 1. As noted by the Magistrdudge, Plaintiff also invokes 18 U.S.C.

8§ 1965(a) and (b) in support of lm&im of proper venue. Id. § 79.

Under 18 U.S.C. 8§ 1965(b), a district conmay exercise personal jurisdiction over
nonresident participants in atleged RICO conspiracy, evdrthose defendants otherwise
would not be subject to the court’s jurisibnr. Butcher’'s Union Local No. 498 v. SDC
Inv., Inc., 788 F.2d 535, 538-39th Cir. 1986). In order to &blish such jurisdiction, the

plaintiff must show that (1) the court hagg@nal jurisdiction over at least one of the
participants in the alleged multidistrict congjgly; and (2) there is no other district in
which a court will have persongirisdiction over all of the alleged co-conspirators. Id.
On August 17, 2018, the Magrate Judge issued the R&R, finding that Plaintiff
fails to satisfy either of the requirements for jurisdiction under@ed®65(b). R&R at 4-
5. First, it has not been shown thay defendant has the requisite minimum contacts wit
the forum to support the exercisképersonal jurisdiction. Id. at 5-6. Second, it has not
been shown that no other district court wbhbave personal jurisdiction over all of the
alleged co-conspirators. Id. at 6. To thatcary, the allegations dhe Complaint tend to
show that the Southern District of New Yatould have personal jurisdiction over each @

2.
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the defendants. |d. The Magistrate JuttgEefore recommends dismissal for lack of
personal jurisdiction over the nonresid defendants. Id. at 7.

On August 17, 2018, Rintiff filed an Objection to ta R&R. Dkt. 14. The next
day, he also filed a Memorandum of Lawsupport of his objections. Dkt. 15. As
discussed in detail below, the Court firidat Plaintiff's objections lack merit.

Il. LEGAL STANDARDS

A. IFP PLEADINGS

A district court may authorize the commentent of an action without prepayment
of fees by a litigant who demonstrates that henable to pay. 28 U.S.C. 81915(a)(1). Th
Court has a continuing duty to dismiss suclaeton, however, if iletermines that the
action: (1) is frivolous or malicious; (2)ifato state a claim on which relief may be
granted; or (3) seeks monetary relief agamndefendant who is immune from such relief.
Id. 8 1915(e)(2)(B);_see also Lopez v. Smith3 F.3d 1122, 1127 (9th Cir. 2000) (en ban

(“It is also clear that sean 1915(e) not only permits brequires a district court to dismiss
an in forma pauperis comjhad that fails to state elaim.”) (emphasis added).

B. REVIEW OF MAGISTRATE 'SR&R

A magistrate judge may prepare fings and recommendations on dispositive
matters without the consent of the parties pamsto 28 U.S.C. § 636)(1). Reynaga v.
Cammisa, 971 F.2d 414, 416 (9th Cir92% Once findings and recommendations are
served, the parties have fourteen days tcsfikecific written objections thereto. 28 U.S.C|
8 636(b)(1)(C); Fed. R. Civ. P. 72(b)(2). déstrict judge must review de novo “those
portions of the report or specified pr@eal findings or recommendations to which
objection is made.” 28 U.S.8.636(b)(1)(C); see also Unit&lates v. Reyna-Tapia, 328
F.3d 1114, 1121 (9t@ir. 2003) (“The statute makes iealr that the district judge must

review the magistrate judge’s findings amdommendations de novo if objection is madg

but not otherwise.”). A distrigudge may “accept, reject, orodify, in whole or in part,

the findings or recommendations made by the steae judge.” 28 U.S.C. 8§ 636(b)(1)(C).
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. DISCUSSION

As discussed above, the Magistrate Juggemmends dismissal of the instant
action upon the finding that the Court lagessonal jurisdiction over the nonresident
defendants. Much of Plaintiff's Objectidails to respond to the Magistrate Judge’s
findings and recommendations. For example nifareiterates thathis son] has been
wrongly placed in foster care” and that “amount of money damages will ever erase the
indelible emotional scareif] that Plaintiff and [his son] will carry for the rest of their
lives.” Obj. 111 3, 5. These assertions gth®substance of Plaintiff's alleged injury, and
do not address the threshold issf personal jurisdiction.

The only matter of potential relevance in @jection is Plaintiff's assertion that
“[tlhe Southern District of N& York has already notified Plaiff that they will not allow
this action to proceed in SDNY for violatiotisat occurred in State Court.”_Id. ¢ 1.
Plaintiff appears to offer thimformation in an attempt tefute the Magistrate Judge’s
finding that Plaintiff has failed to show thad other court would W& personal jurisdiction
over the alleged co-conspirators. Plaintiffissupported assertiongarding the Southern
District of New York is insufficienfor at least two reasons, however.

First, Plaintiff has made no showing that thouthern District of New York rejected
his claimsfor lack of personal jurisdiction. The fact that his claims may be barred or fail
the Southern District of New York for reasoother than a lack of personal jurisdiction

does not satisfy the requirements of sectiofb{9). Butcher’'s Union Local No. 498, 788

F.2d at 538-39 (there must be no othermrtisin which a court will have personal
jurisdiction over all of the alleged co-congiors). Second, eveihno other district
court—including the Southern District New York—would have personal jurisdiction
over all of the defendants, section 1965(b) neshansatisfied in this Court for want of
personal jurisdiction oveat least one defendant._ld. (the court must have personal

jurisdiction over at least one of the participantghe alleged conspiracy). On that matter

! Plaintiff offers no evidence in suppat his assertion regarding the outcome of
any proceedings in the SoutheDistrict of New York.
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Plaintiff does not dispute that the nondesnt defendants lack the requisite minimum
contacts with the forum taupport the exercise of individual personal jurisdiction.
Plaintiff's Memorandum ot.aw fares no better. PHiff relies on_World-Wide

Volkswagen Corp. v. Woodson, 444 U.8621980) for the proposition that the Court

may, in its discretion, keepdhaction on its docket. Mem. of Law at 4. In particular

Plaintiff cites the reasonableness factors sth fio World-Wide Volkswagen, arguing that
these factors support the exercise of jurisdicti The reasonableness factors are: (1) “the
burden on defendant;” (2) “tHerum State’s interest in adjicating the dispute;” (3) “the
plaintiff's interest in obtaining convenient and effective relief;” (4) “the interstate judicig
system’s interest in obtainirige most efficient resolution a@bntroversies;” and (5) the
“shared interest of the several States inkenhg fundamental substare social policies.”

Burger King Corp. v. Rudzewicz, 471%).462, 476-77 (198%yuoting World-Wide

Volkswagen, 444 U.S. at 2R2Plaintiff misreads World/ide Volkswagen, however.

Personal jurisdiction is a two-pronged inquifThe contacts prong asks whether th

defendant has sufficient contagigh the forum State to support personal jurisdiction; the

reasonableness prong asks whether the eecotijurisdiction wuld be unreasonable

under the circumstances.” Daimler AG v.ug@an, 571 U.S. 117, 144 (2014) (Sotomayol

J., concurring) (citing Burgefing, 471 U.S. at 475-78). # defendant has the requisite
minimum contacts with the forum state, a ¢auay consider the reasonableness factors

forth in World-Wide Volkswagermo determine whether the egexe of personal jurisdiction

over the defendant comports with traditional nasiof “fair play and substantial justice.”

Burger King, 471 U.S. at 476-77 (quoting Ir§hoe Co. v. Washington, 326 U.S. 310, 32

(1945)). “These considerations sometiraes/e to establish the reasonableness of
jurisdiction upon desser showing of minimum contacts thawould otherwise be required.’
Id. at 477 (emphasis added). Nonetheless,faliress factors cannot of themselves inve
the court with jurisdiction owea nonresident [defendantfithout a showing of minimum
contacts._Entek Corp. v. Sw. Pipe & SlypBo., 683 F. Supdl092, 1097 (N.D. Tex.
1988) (citing_ World-Wide Volkwagen, 444 U.S. at 294).
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Here, given the absence of any shoyvof minimum contacts between the
defendants and the forum, the Magistrate Judgeectly found persohg@urisdiction to be
lacking. Accordingly, IT IS HEREBYORDERED THAT Plaintiff's objections are
OVERRULED, the report and recommendatiorired Magistrate Judge is ADOPTED, an(
the instant action is DISMISSED without leato amend. Saidismissal is without
prejudice to Plaintiff's ability to bring his claims before a court that enjoys personal
jurisdiction over the defendants. The Courties that any appeal taken from this order
will not be in good faith witin the meaning of 28 U.S.8.1915(a)(3). The Clerk shall
terminate all pending matteand close the file.

IT IS SO ORDERED.

Dated: 8/29/18
AUNDRA BROWN ARMSTR@NG

Senior United States District Judge




