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v. City of Richmond et al

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SPRAWLDEF, ET AL., CaseNo. 18-cv-03918-YGR

Petitioners ORDER DENYING MOTION FOR
PRELIMINARY INJUNCTION AND MOTION
VS. FOR TEMPORARY RESTRAINING ORDER

CITY OF RICHMOND, ET AL ., Dkt. Nos. 103, 126

Respondents

Petitioners Paul Carman, Citizens for Eakbre Parks, James Hanson, SPRAWLDEF,
Pamela Stello, and Tony Sustak bring the irtgp@tition against respondents Mayor Tom Butt,
City of Richmond, and Richmond City Council (callieely, “the City”). The petition alleges a
violation of Califonia’s Brown Act, Government Code 88 549(seq arising from approval of
a settlement agreemenmtchthe resulting judgmemnt the underlying actiorGuidiville Rancheria
of Cal. v. United States of AnNorthern District of California Case No. 12-cv1326-YGR (“the
Guidiville action”).

Presently before the Court areatwotions filed by petitioners:

(1) A motion for preliminary injunction, file April 11, 2020, seeking to bar respondents
herein from proceeding further on implementatdthe settlement agreement and judgment in
the Guidiville action and preserve the status quo pegdin appeal by respondent Guidiville

Rancheria of California (“the Tribe”). (Dkt.dN103.) The Court heardgaments on this motion
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on May 19, 2020, and at that time aetchedule for supplemental ling on the specifics of the
remedy petitioners seek in the petition. Seppntal briefing was completed on July 21, 2020.
(SeeDkt. Nos. 121, 122, 124.)

(2) A motion for a temporary restrainingder, filed August 10, 2020ikewise seeking to
bar implementation of th@uidiville action pending the Court’s decision on the preliminary
injunction.

The Court, having carefully reviewed themaeted briefing and af argument on the
preliminary injunction, as well gsetitioners’ motion for tempary restraining order and the
record of the proceedings, and for tkasons stated herein, rules as follows:

(1) the motion for preliminary injunction BENIED for failure to establish a likelihood of
success on the merits;

(2) the motion for temporgrestraining order IDENIED ASM0OT.

l. Thelnstant Petition

The petition herein allegesvelation of California’s Brown Act based upon respondents
approval of a settlement agreemenGuidiville Rancheria of Calv. United States of Am
Northern District of Califonia Case No. 12-cv-1326 YGRGuidiville”) and the resulting
judgment entered therein. Irathaction, the City, Upstream PoMolate LLC (“Upstream”), and
the Tribe settled litigation concerning breactadand disposition agreement (LDA) related to
Point Molate. The City, Upstream, and the Tribe were parties to the settlement agreement, V
was memorialized in the form of judgmentbmitted to and entered by the Court inGediville
action on April 12, 2018.1q. at Dkt. No. 361 [“Orignal Judgment”].)

Petitioners allege thatehsettlement agreement a@dginal Judgment provided
entitlements to certain land use approvals for dgpraknt at Point Molate, and that the settleme
agreement was required to have been approvepddn session of the t€iCouncil. The City
disputes any Brown Act violatioepntending that the statute conaian express exception that

permitted the City to approve a gjation settlement in closed session.
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1. Summary of Procedural History

What follows is a brief summary of the relevdistory of this liigation, following from
respondents’ removal of thetgin to this Court:

The City filed its motion to dimiss the petition oduly 20, 2018. (Dkt. No. 12.) After the
hearing, the motion was withdravand a schedule for submissionaof administrative record and
briefing was issued. FollowingehCourt’s inquiry as to whethéhe parties to the underlying
settlement agreement—Upstreamd the Tribe—should be namedraal parties in interest,
petitioners amended their g&in to name them as nesndents. (Dkt. No. 32.)

The Tribe then moved tosiniss the petition on groundssvereign immunity, which
this Court denied in an ordessued June 19, 2019. (Dkt. No. 58 hat decision was appealed by
the Tribe, and the appeal remains pagdis of the date of this OrdeiSeeSPRAWLDEF v.
Guidiville Rancheria of Cal Ninth Circuit Docket No. 19-16278.)

Petitioners filed their firstotion for preliminary injunctin to enjoin Respondents “from
making, planning or enacting aagministrative approvs, hearings, environmental analyses,
studies, expenditures, contra@greements, negotiations and atlyer action in furtherance of
the Guidiville settlement.” (DkiNo. 68 at 4.) At the Court’'suggestion, the parties agreed to
return to Judge Spero for settlement disarssiand petitioners viitirew their motion for
preliminary injunction without prejude. (Dkt. No. 78.) The partigmrticipated ira settlement
conference with Judge Spero on October 23, 2019jidutot reach a resolution of the petition.
(Dkt. No. 86.)

Following the settlement conference, the Clyibe, and Upstream agreed to a proposed
Amended Judgment in tiguidiville action. The City contendle proposed Amended Judgment
added language to confirm that the City ire¢d discretion regardg any entitlements in
connection with development at Point Molaiéhe Richmond City Counchield a public hearing
during its November 5, 2019, Cigouncil meeting to considapproval of the proposed
Amended Judgment. (Dkt. No. 88, Requestladicial Notice (“RJIN”), Exh. B [Amended
Judgment].) The City represents that membétke public provided comments on this agenda

item, including petitioners Pamela Stello arahy Sustak, and the City Council held an open
3
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session vote, approving tpeoposed Amended JudgmeénRetitioners did not move at that time
for any injunctive relief.

Rather, on November 15, 2019, respondents ohéwejudgment on the petition on the
grounds that the instant petition svanoot as a result of actionngook in agendizing and holding a
public hearing to approve an Amended Judgment iGtindiville action. (Dkt. No. 87.) While
respondents continued to dispute therits of the petition, theit§g contended that the proposed
Amended Judgment, approved by the City Couaiciin open session,red any alleged Brown
Act violation per California Gowvament Code section 54960.1(epeéDkt. No. 87.)

After soliciting and reviewing #parties’ positions on théfect of the Tribe’s pending
appeal on its jurisdictioto hear the motion for judgment oretpleadings, the Court issued an
order on December 11, 2019, finding thavas without jurisdiction t@onsider that motion, since
a decision on that motion likely would materiadliyer the status of thease on appeal (citing
Mayweathers v. Newlan@58 F.3d 930, 935 (9th Cir. 2001)). (Dkt. No. 97.) Petitioners took n
further action until the filing ofhe instant motion for prehinary injunction in April 2020.

[11.  DisCussiON

Petitioners now move for a preliminaryunction citing Federal Rule of Appellate
Procedure 8(a)(1)(C), which allovasparty to move in the distticourt for “an order suspending,
modifying, restoring, or @nting an injunction while an appeslpending,” and Federal Rule of
Civil Procedure 62, concerning staymbceedings to enforce a judgménileither of these rules

appears to address the injunatisought here—enjoining contirdueanplementation of a judgment

enteredn another actionbut procedurally challenged hereiRegardless, those Rules are subje¢

to the same principles generallypdipable to injunctive relief.
A preliminary injunction is a matter ofjaitable discretion and “an extraordinary

remedy that may only be awarded upodear showing that the plaintiff entitled to such relief.”

! That proposed Amended Judgment wasredtby the Court on November 21, 2019, in
the Guidiville action. (Guidiville, Case No. 12-cv-1326-YGR, Dkt. No. 410.)

2 While petitioners cited to Rule 62(c), @@mning stay of an junction pending appeal,
the Court assumes from context that theyndéeal to cite Rule 62(d) concerning injunctions
pending appeal. However, neitlseibsection appears apply here, where the order appealed
from is not one to grant, moglifor dissolve an injunction.
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Winter v. Nat. Res. Def. Council, In655 U.S. 7, 22 (2008). “A plaintiff seeking preliminary
injunctive relief must estadish that [it] is likely to succeed on timeerits, that [it] islikely to suffer
irreparable harm in the absence of preliminary rdiieft the balance of eques tips in [its] favor,
and that an injunction is the public interest.”ld. at 20. Alternativelyan injunction may issue
where “the likelihood of successgach that serious questions going to the merits were raised 4§
the balance of hardships tips sharply in [pi&si] favor,” provided that plaintiff can also
demonstrate that the balance of equiied public interest feor such relief.All. for the Wild
Rockies v. Cottrell632 F.3d 1127, 1131-32 (9th Cir. 2011) (@ and internal quotation marks
omitted). “[A] court retains jurisdiction duringelpendency of an appéalact to preserve the
status quo,” so long as it doaot materially alter theats of the case on appe#&lat. Res. Def.
Council, Inc. v. Sw. Marine Inc242 F.3d 1163, 1166 (9th Cir. 2001).

The Court finds that petitioners have faitedneet their burden on the essential first
element of likelihood of success oretimerits of their claim challenyy the City’s procedures in
acting to approve the origin@uidiville settlement and judgment. &lpetition herein is an action

under a provision of the Brown Act, Goverant Code section 54960.1, which provides:

district attorney or any interested person may commeneetan by mandamus
or injunction for the purpose of obtainiagudicial determinigon that an action
taken by a legislative body of a local aggim violation of Section 54953 [open
and public meetings], 54954.2 [agemussting], 54954.5 [closed sessions],
54954.6 [increased taxes], 54956 [spewiaktings], or 54956.5 [emergency
situations] is null andoid under this sectioMothing in this chapter shall be
construed to prevent a legislative bddym curing or correcting an action
challenged pursuant to this section

Cal. Gov't Code § 54960.1(a) (emphasis suppli€tiy. state a cause of agh, a complaint based
on [section] 54960.1 must allege: (1atha legislative body of a locagiency violated one or more
enumerated Brown Act statutes) (Rat there was *action takehy the local legislative body in
connection with the violation;na (3) that before commencing the action, plaintiff made a timely
demand of the legislativieody to cure or correct ¢haction alleged to havmen taken in violation
of the enumerated statutesid the legislative body did not cuve correct the challenged actidn
Bell v. Vista Unified Sch. Dist82 Cal.App.4th 672, 684-85 (2000). Section 54960.1(e) of the

California Governmen€ode provides:

and
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During any action seeking a judicial det@nation pursuant to subdivision (&)
the court determines, pursuant to a simgwy the legislative body that an action
alleged to have been takenviolation of Section 54953, 54954.2, 54954.5,
54954.6, 54956, or 54956.5 has been cured oectad by a subsequent action of

the legislative body, the action filed pursuemsubdivision (a) shall be dismissed
with prejudice.

Cal. Gov't Code § 54960.1(e) (emphasis supplied). Thus, the statute “anticipates potential
correctionfollowing filing of the mandamus action.” Bell, 82 Cal.App.4th at 685 (emphasis
supplied).

While petitioners contend that they alreadgde a strong showing on the merits of their
Brown Act violation in the opposition to thet¢s 2018 motion to dismss petitioners overlook
the changed factual circumstanéaifowing the hearingpn that motion. Petitners concede that
the settlement agreement and judgment irGhiliville action were amendedSéeApril 11,

2020 Motion for Prelim. Inj., Dkt. No. 103 at 6:25-26, and Reply, Dkt. No. gd4sim) Here,

the record indicates, amebtitioners do not dispute, thatthmended settlement agreement and
proposed Amended Judgment in the underlygdiville action were agendized and considered
in an open meeting of theit¢ Council and approved thereinPetitioners argue that the land use
decisions of the original settleent, decided in a “secret dealid closed session, are perpetuate(
by the Amended Judgment. But petitionerganexplain why approval of those land use
decisions in an agendized, open meetinthefCity Council would not cure tigrown Act open
meetingviolation they alleged and therefore requiiemissal of the petition hereifCf. Fowler v.
City of Lafayette46 Cal.App.5th 360, 371-72 (202@% modified on denial of reh{iar. 11,
2020),review deniedJuly 22, 2020) (although cityiolated Brown Act by failing to disclose
litigation threat regatidg land use approval discussed iosgd session, that violation did not
support nullification of the land use approvabipen session; secti@4960.1 only authorizes
nullification only of theaction taken in violatiorf the specified statutes).

While the Court cannot reach theerits of the underlying petition while the Tribe’s appes

is pending, it must nevertheles&dadnto account these factuamM@éopments in determining the

3 While petitioners raised the specter délgional, potential (ad unpleaded) Brown Act
violations in their reply, theecord indicates the City cud¢hose more recent issues.
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petitioners’ likelihood of succesd8Vhatever claim petitioners ght have brought concerning the
substance of thamendedudgment and the land use entitlements they allege it contains, the
approval of the Amended Judgment in an opehc@d meeting appears poeclude petitioners’
claim under the Brown Act.

Petitioners’ citation to the NihtCircuit’s recent decision i@uviello v. City of Vallejp
944 F.3d 816, 824-825 (9th Cir. 2019) does not ch#imgenalysis. Tat case concerned
amendment of an ordinance alleged to be in tialeof the First Amendmemight to free speech.
The court there found thatpost-litigation amendment of tbedinance, while a lesser incursion
on those rights, continued to pees constitutioal problems.ld. Here, the Brown Act expressly
provides for an agency to taketion to cure a violation dimg the pendency of a petition
challenging that violation. Cal. Gov't Code 8%4.1(e). Further, unlike the facts presented in
Cuviellg the amended judgment apparently was apgtavan open session of the City Council,
such that it does not “threate[n]harm a plaintiff in the samemdamental way” as the violation
alleged in the petition here: approval of the odgindgment in a closesession in violation of
the Brown Act’s open meetings requiremehts.

While the Court wholeheartedly agrees thafpenness in government is essential to the
functioning of a democracylhternational Federation of Pressional & Technical Engineers,
Local 21, AFL-CIO v. Superior Coy2 Cal.4th 319, 328 (2007), the Brown Act specifically
permits the legislative agicy to cure defects in the open goweent process. The record here
indicates that the City did sd’hus, petitioners have not ntaeir burden to show that their
Brown Act claim is likely to be viable in light of the City’s actiondiare the defects alleged in the
petition.

Because petitioners have failexdmeet this initial burdeaf likelihood of success, the

Court need not and does not consitther irreparable harm, balanceenfuities, and public interest

4 Likewise, the Brown Act’s cure provisiomsake irrelevant petitioners’ citation to
Federal Trade Commission v. Consumer Defense, BP&€F.3d 1208, 1214 (9th Cir. 2019), and
its holding that a traditional shamg of irreparable injury is riaequired in cases involving
statutory enforcement. In the absence of a siwaf likelihood of success, even a more lenient
standard for demonstrating ip@&able harm will not warrant the extraordinary relief of an
injunction.
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factors stated iWinter.
V. CONCLUSION
In light of the foregoing, petitioneérmotion for a preliminary injunction iDENIED.
Further, petitioners’ motion for a temporargtraining order pending decision on the preliminary
injunction is now moot and IBENIED on that basis.
This terminates Docket Nos. 103 and 126.

T 1SS0 ORDERED.

Dated: August 14, 2020 L)—»W m

YVONNE Go@ALEé/ROGERS
UNITED STATESDISTRICT COURT JUDGE




