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VS.

h Physicians&#039; Service et al

Doc.

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

JOSEFK., ETAL.,

Plaintiffs,

CALIFORNIA PHYSICIANS' SERVICE, ET AL .,

Defendants

CaseNo. 18-cv-06385-YGR

ORDER GRANTING MOTION TO Dismiss
WITH LEAVE TO AMEND

Re: Dkt. No. 26

This action arises out of the denial of cesitial mental health treatment benefits for
plaintiff E.K.! Plaintiffs filed a complaint for breaaf the Employee RetireméIncome Security
Act of 1974 (“ERISA”), 29 U.S.C. § 100#t seq, enforcement and clarification of rights,
prejudgment and postjudgment interest, interferentieantract, and attorneys’ fees and costs.
(Dkt. No. 1 (*Complaint”).) The first claim for relief, an ERISA civil enforcement action, is
pleaded against defendants CalifarRihysicians’ Service dba Bl&hield of California, Trinet
Group, Inc., and Trinet Blue Shield PPO 50@@r #977103 Plan (collectly, “Blue Shield”) on
the ground that the treatments were medicadlgessary. In addition, plaintiffs sue Maximus
Federal Services, Inc. (“Maximus”), which allelyeperformed an independent review of Blue
Shield’s decision, in one cause of action faentional interference wh contract. Maximus
brings the instant motion to dismiss ticatise of action. (Dkt. No. 26 (“MTD"}.)

Having carefully considered the papers submiitted the pleadings in this action, and for

! The parties ar®RDERED to comply with Federal Rule of Civil Procedure 5.2(a)(3),
which requires minors to be addressed in filiagkely by their initials. To protect the minor
plaintiff's privacy here, the Court herel®gaLs all filings to date which failed to comply with
Rule 5.2(a)(3).

2 Pursuant to Federal Rule of Civil Procezli@8(b) and Civil LocaRule 7-1(b), the Court
finds the motion appropriate for decision without oral argument.
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the reasons set forth below, the CdBRANTS Maximus’ motion to dismis8VITH LEAVE TO

AMEND.

l. BACKGROUND

Plaintiffs’ complaint provides aaverview of plaintiff E.K. sdifficult medical history and

the general benefits contemplated by the Bbeeld plan at issue (herein, the “Plan”).
(Complaint 1 12-30.) The gravamof the complaint will rguire the Court to determine
whether the denial of befiis was appropriate.ld. 1 33-35, 44-48.)

Relevant here, the complaint contains the following additional allegations against

Maximus:

9. Maximus Federal Services, Inc. (“Maximus”) is a so-called independent review
organization.

* % %
39. Had Maximus’ so-called “independent” reviews determined that medical care fo
[E.K] at Aspiro [Wilderness Program (“Aspi’)] and Maple Lake [Academy (“Maple
Lake™)] was proper, itglecision would be final, and Blughield’s denials would have
been reversed. Had Maximus determineth&contrary, the agals would be upheld,
and Blue Shield would be under no obligatiorp&ty or approve the claims at issue for
[E.K.’s] treatment at Aspiro and Maple Lake.

40. At no point in the medical reviewqmess did any Maximus reviewer examine
[E.K.], nor speak with [E.K.], her father, any other family member. Upon information
and belief, at no point in the medical revipracess did any Maximus reviewer discuss
[E.K.’s] mental health histgror mental health diagnosesymptoms, or treatment with
any of [E.K.’s] treaters at Aspiro or Mapl&ke or anywhere else, nor did they contact
any of [E.K.'s] teachers or school courwsl to better understand [E.K.’s] ongoing
mental health problems.

41. Maximus conducted a biased and incomplete review. But for this biased an
incomplete review, and thesulting improper and meditalunsupportable denial of
[E.K.’s] claim, Plaintiff's care at Aspirand Maple Lake would have been covered and
paid for by Blue Shield.

42. As a result, Plaintiffs were forced to pay for [E.K.’s] care and treatment at Aspird
and Maple Lake from their own personal funds.

(Id. 111 9, 39-42.) The complaint then details that Maximus had knowledge of the underlying
“performed two medical reviews die claims herein at issue[,]” and had a “duty to ensure that
medical professionals retained to revieheftclaim were appropriately credentialed and

privileged[]” and “qualified to render recommenidas” on the topic of “medical necessity.ld(
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19 51, 54-56.) Moreover, plaintiffs detail akkttvays in which Maximus allegedly failed to
conduct an adequate review, which confirmeddiuaal of benefits under the Plan and caused
plaintiffs’ harm. (d. 11 60-69.)

. LEGAL STANDARD

Pursuant to Federal Rule of Civil Procegld2(b)(6), a complaint may be dismissed for
failure to state a claim upon which relief may barded. Dismissal for failure to state a claim
under Rule 12(b)(6) is proper ifdle is a “lack of a cognizablegal theory or the absence of
sufficient facts alleged undercagnizable legal theory.Conservation Force v. Salaz&46 F.3d
1240, 1242 (9th Cir. 2011) (quotimgalistreri v. Pacifica Police Dep/19901 F.2d 696, 699 (9th
Cir. 1988)). The complaint must plead “enough fémtstate a claim [for] teef that is plausible
on its face.” Bell Atl. Corp. v. Twombl|y550 U.S. 544, 570 (2007).

A claim is plausible on its face “when the pitf pleads factual content that allows the
court to draw the reasonabldarence that the defendant ialie for the misconduct alleged.”
Ashcroft v. Igbgl556 U.S. 662, 678 (2009). If the faclleged do not support a reasonable
inference of liability, stronger than a meressibility, the claim must be dismissdd.; see also

In re Gilead Scis. Sec. Litigh36 F.3d 1049, 1055 (9th Cir. 20(@8)ating that a court is not

required to accept as true “allegations that are merely conclusory, unwarranted deductions of fac

or unreasonable inferences”). alfcourt dismisses a complaint, it should give leave to amend
unless “the pleading could npbssibly be cured by the allegation of other facGdok, Perkiss &

Liehe, Inc. v. N. Cal. Collection Serv. In811 F.2d 242, 247 (9th Cir. 1990).

II. DISCUSSION

A. Applicable ERISA Preemption Principles

ERISA comprehensively regued employee welfare beiitgblans including medical
insurance benefits in thevent of sickness, accidedisability, or death. 29.S.C. § 1002(1). It
includes two preemption doctrines that defeatate state law causes of action: (1) conflict
preemption under 29 U.S.C. § 1144(a); and (Mmete preemption under 29 U.S.C. § 1132(a).
Both preemption provisions overcome state law claims for reieé Fossen v. Blue Cross &

Blue Shield of Mont., Inc660 F.3d 1102, 1107 (9th Cir. 2011).
3
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With respect to conflict preemptioBERISA broadly states as follows:

Except as provided in subsectidn) of this section, the praions of this subchapter
and subchapter Il shall sugede any and all State laws insofar as they may now or
hereafter relate to any employee benefit plascribed in sectiob003(a) of this title

and not exempt under section 1003(b) of this title.

29 U.S.C. § 1144(a). In other words, conflict pngpéion exists when a state law claim “relates
to” an ERISA plan, in which case te&ate law claim magot be broughtMarin Gen. Hosp. v.
Modesto & Empire Traction Co581 F.3d 941, 946 (9th Cir. 2009). A claim “relates to” an
ERISA plan if it has either a “referent® or “connection with” such a plarPaulsen v. CNF
Inc., 559 F.3d 1061, 1082 (9th Cir. 2009) (quotingersoll-Rand Co. v. McClendp#A98 U.S.
133, 139 (1990)).

As for complete preemption, the Supreme CouAema Health Inc. v. Davileb42 U.S.
200 (2004 set forth a two-prong test for determinwwhether a state law claim is completely
preempted by ERISA’s civil enforcement provisionndér that test, a state law cause of action i
completely preempted if: (1) the plaintiff, “atrae point in time, coulthave brought [the] claim
under ERISA 8 502(a)(1)(B),” and (2) “there is nbextindependent legal duty that is implicated
by [the] defendant’s actions.Id. at 210. The test is conjunctive, and both elements need to be
met to show complete preemptioBee Hansen v. Grp. Health Cog@02 F.3d 1051, 1059 (9th
Cir. 2018).

B. Preemption Analysis

1. Conflict Preemption

Here, Count One is brought under ERISA.uBGbTwo, the subject dhe instant motion
(plaintiffs’ common law tort claim for tortious intierence with contract)pgears inextricably tied
to the denial of benefits under the ERISA plgoon which Count One is based. More specificall
given that (i) plaintiffs’ beneff plan is an employee benefitgnl pursuant to 29 U.S.C. section
1002(1), and (ii) plaintiffs allegBlue Shield improperly denie@sidential treatment coverage
under that plan on the basis that such treatmastnot medically necessary, the allegation that
Maximus, which conducted an Independent MatReview, wrongfully upheld Blue Shield’s

decision that the treatments were not medicadlyessary is entirely connected to the receipt of
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plan benefits. YeeComplaint {1 6, 46, 47, 65.) Plaintiffs argbat their tortious interference
claim is unrelated to ERISA because it is graohdpon violations of California Health and
Safety Code sections 1374.30(m)(3) and 1374ii@,California Insurance Code sections
10169(m)(3) and 10144.5. (Plaintiffs’ Opposition to@wlant Maximus Federal Services, Inc.’s
Motion to Dismiss (“Opp.”) at 4, Dkt. No. 37Hlowever, “a state law may ‘relate to’ a benefit
plan, and thereby be pre-empted, even if the lawtspecifically designed to affect such plans,
or the effect is only indirect.Ingersoll-Rand 498 U.S. at 139 (quotingilot Life Ins. Co. v.
Dedeaux481 U.S. 41, 47 (1987)). Because the erteof plaintiffs’ ERISA plan here is a
“critical factor in establishindiability,” under [plaintiffs’] stae cause of action,” the tortious
interference claim ipreempted by ERISAWise v. Verizon Commc’ns, 1n600 F.3d 1180, 1190
(9th Cir. 2010) (quotingngersoll-Rand498 U.S. at 136).
2. Complete Preemption

Plaintiffs challenge the first prong of tBavila test on the basis that Maximus is not an
ERISA plan administrator, and thelief plaintiffs seek from M&mus “has no connection with or
reference to ERISA.” (Opp. at 7-8Blaintiffs do not persuadet is undisputed that the
complaintalreadyalleges an ERISA cause of action ung@J.S.C. section 1132(a)(1)(B), albeit
not against MaximusSee Davila542 U.S. at 210 (“[I]f an individual, at some point in time,
could have brought his claim under ERISA § 502(a)(1)(B) . . . , theindhadual’'s cause of
action is completely pre-empted by ERISA § Z02()(B).”) Moreover, plaintiffs’ intentional
interference claim seeks to erfertheir alleged rights under the terof the Plan, and their claim
therefore falls under the scopeERISA section 502(a)(1)(B)See29 U.S.C. § 1132(a)(1)(B)
(allowing a plan particignt to bring a civil action “to enfoe his rights under the terms of the
plan”); see alsaComplaint § 2 (“This action is brougfur the purpose of mmvering benefits
under the terms of an employee di#rn@an, and enforcing Plaintiffsights under the terms of an
employee benefit plan named as a Defendanki§ofar as plaintiffs contend that their
interference with contract claim could nothtm®ught under section 502(4)(B) because they
seek to redress injuries beyond simply the regowgéspecific benefits owed under their ERISA

plan, the Supreme Court rejected this premideawnila. See Davila542 U.S. at 214-15 (“Nor
5




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

can the mere fact that the state cause tidraattempts to authorize remedies beyond those
authorized by ERISA § 502(a) put the causadiifon outside the scef the ERISA civil
enforcement mechanism?)Thus, plaintiffs’ challengéo the first prong of th®avila test fails?

As to the second prong of tBavila test, plaintiffs argue, citig Health & Safety Code
8 1374.32 and Ins. Code § 10169.2, that “the &ateclaim imposes independent legal duties
mandating a state-mediated independent medicawemocess applicable to all health insuranc
plans and policies — whether subjecERISA or not.” (Opp. at 5.Plaintiffs fail to persuade.
The complaints allegedstates no independent legal dutyamely, the referenced California
code sections appeaowherein the complaint. Moreover, and crucially, as noted above,
Maximus’ actions as pled appear specificafertwined with thedenial of benefits.See suprat
4-5;see also Johnson v. Lucent Techs., 1669 F. App’x 406, 408 (9th Cir. 2016) (finding
preemption where the “gravamen of [the plaingiffIED claim is that [the employer’s] cessation
of benefits constituted an intentional infliction of emotional distress”) (internal quotation mark
omitted); Tingey v. Pixley-Richards West, In853 F.2d 1124, 1131 (9th Cir. 1992) (finding
preemption where state claims “sp[rang] fromhheadling and dispositioof [the plaintiff's]

medical benefits insurance claim”). Thusiptiffs’ challenge tdhe second prong of thavila

3 Moreover, to the extent plaintiffs asstwat dismissal of their tort claim on complete
preemption grounds is unwarranted solely becthesewould be left without a remedy against
Maximus, that argument fails to persuad=e Geweke Ford v. St. Joseph’s Omni Preferred Ca
Inc., 130 F.3d 1355, 1359 (9th Cir. 1997) (relevant ingin preemption analysis “is not whether
a remedy exists for [the plaiff's] claims . . . .”);see also Bast v. Prudential Ins. Co. of Ab%0
F.3d 1003, 1010 (1998) (“Although forcing the [pl#iis] to assert their claims only under
ERISA may leave them without a viable remettlys is an unfortunate consequence of the
compromise Congress made in drafting ERISA.").

4 The cases on which plaintiffsly are distinguishable amtb not save the complaint at
this juncture. IrDaie v. The Reed Group, LtdNo. C 15-03813 WHA, 2015 WL 6954915 (N.D.
Cal. Nov. 10, 2015), the plaintiff dinot challenge the actual dahof benefits. There, the
plaintiff's claim for intentional infliction oemotional distress was $&d on “allegations that
involve harassing and oppressa@nduct independent of the digtief administering an ERISA
plan.” Id. at *2. InKresich v. Metropolitan Life Insurance Companp. 15-cv-05801-MEJ,
2016 WL 1298970, (N.D. Cal. Apr. 4, 2016), the pidimid not challengehe processing of his
benefits claim but asserted a claim for ii@mal infliction of emaional distress based on
“allegations involv[ing] harssing and oppressive conduai@pendent of the duties of
administering an ERISA plan,” namely thaé ttiefendant “repeatedly engaged in extreme and
outrageous conduct with the aimfofcing [plaintiff] to drop hisclaim and return, in pain, to
work.” 1d. at *2, *6 (internal quoti@on marks omitted).
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test fails®

Accordingly, the Court finds that dismissd plaintiffs’ second cause of action is
warranted.

C. Leave to Amend

In light of the foregoing, the @urt is not convinced that alleng plaintiffs an opportunity
to amend their complaint will yield a differer@sult. However, the Court is cognizant of
plaintiffs’ request for such an opportunity. (Oppla8.) Pursuant to the admonition of Federal
Rule of Civil Procedure 15(a)(#at courts “should freely gideave when justice so requires,”
leave to amend is givesith extreme liberality.Petersen v. Boeing Gda/15 F.3d 276, 282 (9th
Cir. 2013);In re Korean Air Lines Co., Ltd642 F.3d 685, 701 (9th Cir. 2011). Without a
showing of prejudice, or a “strong showing”widue delay, bad faith, or futility of amendment,
Rule 15(a) imposes a presumptiorfamor of granting leave to amen&ee Eminence Capital,
LLC v. Aspeon, Inc316 F.3d 1048, 1052 (9th Cir. 2003). Wihardefendant asserts futility of
amendment as the reason to deny leave endnsuch denial is improper unless ttlsar that no
amendment could save the pleadi@ge United States v. Corinthian Colleggs5 F.3d 984, 995
(9th Cir. 2011)Harris v. Amgen, In¢573 F.3d 728, 737 (9th Cir. 2008ge also Chappel v. Lab.
Corp. of Am. 232 F.3d 719, 725-27 (9th Cir. 2000) (holglthat district court abused its
discretion in denying ERISA benefary leave to amend compl&ito add previously unpleaded
but cognizable theory of relief).

Here, Maximus requests that dismissal béh\wrejudice on the basis of futilitySée
MTD at 3.) Weighing the aforemgoned considerations, the ColnsMISSES plaintiffs’

intentional interference with contract claitTHouT PREJUDICE to further amendment

5 Plaintiffs’ reliance orHansento challenge the second prong of Bavila test is
unavailing. §eeOpp. at 5.) Ir'Hansen a class of mental healthcgmoviders challenged not only
the use of screening criteria for mental heatiierage alleged to lieherently unfair and
deceptive, but also unfair competition in terms of using in-house competitarsen 902 F.3d
at 1055. Hansendid not involve, unlike this action, a situationvitiich the foundation of the
complaint was entirely premised on whether a single individual's treatments were medically
necessary. Rather, several of the claimdansenwould exist “whether onot” benefits were
being administered under a health pléh.at 1060.
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consistent with counsel's Rule 11 obligations.
V. CONCLUSION
For the foregoing reasons, the COBRANTS Maximus’ motion to dismiss but affords
plaintiffs LEAVE TO AMEND if they can do so corsgent with the requireents of Rule 11. Should
plaintiffs choose to amend, their First Anted Complaint must dded no later thaTuesday,
March 5, 2019 Any response thereto must be filed no later thaesday, March 19, 2019
Further, in light of the pading stipulation at Docket Nober 42, the Case Management
Conference currently set for February 25, 201©asITINUED to Monday, March 11, 2019at
2:00 p.m.in the Federal Building, 1301 Clay Stre®gkland in Courtroom 1. Notwithstanding
the Court’s order herein, the parties shall propaseshadule with respect to plaintiffs’ first cause
of action.

This Order terminates Docket Numbers 26 and 42.

WW?

UYVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE

I T1sSoO ORDERED.

Dated: February 19, 2019




