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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

CIsco SYSTEMS, INC.,ET AL ., Case N04:18-cv-07602-YGR

Plaintiffs,

ORDER GRANTING IN PART AND DENYING
VS. IN PART THIRD PARTY DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT, OR IN
THE ALTERNATIVE , MOTION FOR PARTIAL
SUMMARY JUDGMENT

SHAHID H. SHEIKH , ET AL.,

Defendants

ADVANCED DIGITAL SOLUTIONS
| NTERNATIONAL , INC., Re: Dkt. No. 130

Third- Party Plaintiff

VS.

RAHI SYSTEMS, INC.,ET AL .,

Thd-Pary Defendants

Plaintiffs Cisco Systems, Inc. and Cisco firalogy, Inc. (collectively “Cisco”) bring this
action against defendants Shahid3Heikh, Kamran Sheikh, Farhaad Shéilkdgvanced Digital
Solutions International, Inc. (“ADSI”), Puredfuwretech, LLC, Jessica Little, K&F Associates, LLC
and Imran Husaffor claims based on trademark infyjement, trademark counterfeiting, false
designation of origin, violation dfalifornia’s Unfair Competitin Law, and unjust enrichment.
ADSI, as a third-party plaintiff, brings a claifor indemnity against thit-party defendants Rahi
Systems, Inc., Masood Minhas, Nauman Karafate Future Technology, Inc. (“PFT”), Nabia
Uddin, Karoline Banzon, and Kaelyn NguyeBrdPD” or collectively “3rdPDs”).

Now before the Court is the 3rdPDs’ motilmn summary judgment. (Dkt. No. 130; Dkt.
No. 131-15 (Unredacted).) ADSI opposes the amti(Dkt. No. 136.) The matter is fully

! Because multiple defendants have the fi@iiesurname, the Court utilizes the first
names of these defendants when refetiongach of these individual defendants.

2 The Court defines “ADSI pdes” or “ADSI affiliated déendants” to include ADSI,
Shahid, Kamran, Farhaad, Prefuturbtdd C, and K&F Associates, LLC.
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briefed. Gee alsd®kt. No. 143.) Having carefully reviewehde pleadings, the papers submitted
on each motion, the parties’ oral argumenthathearing held on August 7, 2020, and for the
reasons set forth mofelly below, the CourlGRANTS IN PART andDENIES IN PART the motion

for summary judgment.

l. BACKGROUND3

The dispute in this litigation concerns tarported infringemerdand counterfeiting by
defendants ADSI, Shahid, Kamran, Farhaad, Ptuedtech Inc., K&F Associates, Little, and
Hussein of plaintiff Cisco’s electronic products. sum, Cisco alleges a scheme by the defenda
to market and sell counterfggjobods by infringing on the Ciscaattemark. As reflected in the
record and the docket, the coueg scheme included a seriessbiell companies with various
post office boxes established in the name ofaledities to receiveotinterfeit goods. The third-
party complaint alleges that the owners of AD&iahid and Roya Sadaghiani, were effectively
absent owners who did not manage the day-toegayations of ADSI, and left the 3rdPDs in totd
control of ADSI.

Third-party plaintiff ADSI seeks indemnifation from 3rdPDs Minhas, Karamat, Rahi
Systems, PFT, Uddin, Banzon, and Nguyen for arjliia that is estabshed by Cisco based on
this scheme. Of the individual 3rdPDs: Mish&aramat, and Banzon were salesperédigin
was a buyer; and Nguyen was the sales team’s &trative assistantThese employees either

quit or were fired in and aroureptember 2017 and now currentlyriwéor Rahi Systems. In

3 In connection with the briefing on the timm for summary judgmenthe parties have
filed several administrative motions to file accompanying exhibits under seal. (Dkt. Nos. 131,
135, 144.) The administrativeotions to seal at Docket Numbers 131 and 13®areeD on the
bases profferedSeeN.D. Cal. L.R. 79-5(e). The meresgignation of materials as confidential
under a protective order ilssufficient to satisfya request to seallVith regard to the
administrative motion to seal Bbocket Number 144, that motionENIED for the same reasons

exceptthose documents relating Eifth Amendment issues, which include deposition transcript$

at Docket Number 144-6, and the facts identifrethe Separate Statement at Fact 15, 40, 41, 4
and 43. The CouRESERVESjudgment on whether this matersddould be sealed, and intends to
address this issue when dealinghathe related motions in limine.

4 The Court notes that the record refleébest Minhas and Karamat had supervisory roles
in the sales department at ADSt.is not entirely clear fnm the record whether Minhas or
Karamat was the ultimate supervisor of the depent. Such an ambiguity does not impact the
Court’s analysis.
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short, ADSI alleges and contentiait Karamat, in connectiowith the other 3rdPDs, was
responsible for the illeg@roduct sourcing of Cisco productsidcathat the 3rdPDs set up a schem
to divert sales to Rahi Systenasd further sent commissions to PFT.

. LEGAL STANDARD

Summary judgment is appropriatdien no genuine dispute as to any material fact existg
and the moving party is entitled to judgment asadter of law. Fed. RCiv. P. 56(a). A party
seeking summary judgment bears thitial burden of informinghe court of the basis for its
motion, and of identifying those portions of fhleadings, depositions, discovery responses, and
affidavits that demonstrate the abseata genuine issue of material faCelotex Corp. v.

Catrett 477 U.S. 317, 323 (1986). Matarfacts are those that mightfect the outcome of the
caseAnderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). The “mere existencaaie
alleged factual dispute between the partiesnatldefeat an otherwiggoperly supported motion
for summary judgmenthe requirement ithat there be ngenuine issuef material fact” Id. at
247-48 (dispute as to a magriact is “genuine” ifsufficient evidence exister a reasonable jury
to return a verdict for the non-movipgrty) (emphases in original).

Where the moving party will have the burderpodof at trial, it must affirmatively
demonstrate that no reasonatbiler of fact coutl find other than for the moving partyoremekun
v. Thrifty Payless, Inc509 F.3d 978, 984 (9th Cir. 2007). @missue where the opposing party
will bear the burden of proof at trial, the mogiparty can prevail merely by pointing out to the
district court that thepposing party lacks evidea to support its caséd. If the moving party
meets its initial burden, the oppogiparty must then set out ‘esgfic facts” showing a genuine

issue for trial in order to defeat the motidd. (quotingAnderson477 U.S. at 250). The

5> The Court further notes thtite ADSI parties have alsned the 3rdPDS in Alameda
County Superior Court, currenthefore Judge Jeffrey BrandSgeDkt. No. 135-8 at 4-23.) In
the state court action, ADSI is suing the 3rdPBtifi@ir actions in divging business away from
ADSI to Rahi Systems while thayere still employed at ADSIThese claims include various
contractual and tort claims,dluding: unfair business practices, breach of the duty of loyalty,
aiding and abetting, intentional@rference with contdual relations angrospective economic
relations, violation of penal code section 502de secret misappropriation, and breach of
contract.
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opposing party’s evidence must be more tharréty colorable” and nsi be “significantly
probative.” Anderson477 U.S. at 249-50. Further, that partay not rest upon mere allegationg
or denials of the adverse padyvidence, but instead must produce admissible evidence that
shows a genuine issue of maaéfact exists for trial.Nissan Fire & Marine Is. Co., Ltd. v. Fritz
Cos., Inc, 210 F.3d 1099, 1102-03 (9th Cir. 200Qglson v. Pima Cmty. Collegé3 F.3d 1075,
1081-82 (9th Cir. 1996) (“mere aljation and speculation do noeate a factual dispute’Arpin
v. Santa Clara Valley Transp. Agen@pl1 F.3d 912, 922 (9th Cir. 2001) (“conclusory allegation
unsupported by factual data are iffisient to defeat [defendasii summary judgmnt motion”).

When deciding a summary judgment motion, artmust view the adence in the light
most favorable to the non-moving party and dedustifiable inferences in its favoAnderson
477 U.S. at 25834unt v. City of Los Angele638 F.3d 703, 709 (9th Cir. 2011). However, in
determining whether to grant deny summary judgment, a coudead not “scour the record in
search of a genuine issue of triable fakenan v. Allan91 F.3d 1275, 1279 (9th Cir. 1996)
(internal quotations and citation omitted). Rather, a aewgmtitled to “rely on the nonmoving
party to identify with reasonadlparticularity the evidence thatecludes summary judgmengée
id. (internal quotationand citation omitted)Carmen v. San Francisco Unified Sch. Di&B7
F.3d 1026, 1031 (9th Cir. 2001) (“The district cowred not examine the erifile for evidence
establishing a genuine issue oftfavhere the evidence is not satth in the opposing papers with
adequate references so thatauld conveniently be found.”Jltimately, “[w]here the record
taken as a whole could not leada#ional trier of fact to find fothe non-moving party, there is no
‘genuine issue for trial.””Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gatp5 U.S. 574,
587 (1986) (citation omitted).
[I. ANALYSIS

Here, the 3rdPDs aver that summary judghreappropriate because (1) an adverse
inference can be drawn based on defendanggrasn of the Fifth Amendment, and (2) no
evidence in the record existsgopport the indemnity claim brought against the 3rdPDs. As an
initial matter, the 3rdPDs furtheaise evidentiary obgtions to ADSI’s suppting materials. The

Court first addresses the evidi@any objections before discusgi the substantive arguments.
4
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A. Evidentiary Objections
The 3rdPDs raise two evidentiary objectiofly the depositiotestimony of Shahid,

where he recounts a conversation with Littl@ows reporting on a conkgation she had with
uddin, is inadmissible hearsay; and (2) a detian filed by Shahid with the opposition briefing
should be stricken as Shahitvoked his Fifth Amendment righits this litigation. Each is
addressed:

1. Hearsay Objection Based on Shahid Sheikh Deposition Testimony

The 3rdPDs object to deposititeastimony of Shahid’s retetig of a conversation he had
with Little who is in turn reounting her conversation with UddinADSI counters that Shahid's
testimony is admissible becausg (ddin's alleged statement®dppposing party statements;”
and (2) Little's statements are not offeredtfe truth, but to show that “Shahid had no
knowledge” of “Uddin Networks” or # use of the Reno post office box.

ADSI does not persuade. Where statememtstitute “double hearsay,” each part of the
statement must be subject thearsay exception to be admissible. Fed. R. Evid. 805. Even if
Uddin's statements qualified ‘agpposing party stateemts,” statements by Little, who is a
defendant aligned with ADSI, do not. Furth&lt-Pac.Const. Co. Inc. v. NLRB2 F. 3d 260,

263 (9th Cir. 1995), which ADSI cites for the propios that the statements should be admitted
because they show the “context within which plaeties were acting” is inapposite. As the
3rdPDs point outAlt-Pac. Constinvolved an employee who was terminated after writing a lettq
and collecting signatures of other employees protesting a co-worker's promotion. The Court
that statements of other employe@esre admissible because theymmstrated an intent to protest
working conditions, a protected activity undiee National Labor Relations Acld. at 263-264.
Alleged statements by Uddin and Little, however reflect nothing aboutd&hatate of mind, nor

does Shahid’s renditn of Little’s statements establish wisitadidknew or did not knowEven

¢ ADSI also identifies in its opposition Shahid’s testimarhere he recalls a direct
conversation with Uddin as testimony to whible 3rdPDs may object. ADSI contends this
testimony is admissible as apposing party statemenfeeFed. R. Evid. 801(d)(2). The 3rdPDs
do not argue against the admissibility of tieistimony in their reply, and the Court otherwise
finds this testimony tde admissible.

rule
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if the statements were true, ashahey merely establish whattile knew at the time of making
the statement.

Thus, the CourBTRIKES these comments concerning Uddialleged statements to Little
as inadmissible hearsay.

2. Declaration from Shahid Sheikh.

In support of ADSI’'s opposition, Shahid submitted a declaratiGeeldkt. No.136-3.) In
this declaration, Shahid expands upon his kndgéeof the operations of ADSI, as well as
knowledge (or lack thereof) ofélcounterfeit products and ajled scheme. The 3PDs request
that the Court strike the 8hid declaration because it iermissibly exploits the Fifth
Amendment by turning the declarationo a “sword” against 3rdPDs.

In general, “the Fifth Amendment privilegannot be invoked to oppose discovery and
then tossed aside to supparparty's assertions3.E.C. v. Zimmermaig54 F. Supp. 896, 899
(N.D. Ga. 1993). Further, a party is not entitiesffer new or additinal testimony on matters to
which they assert the Fifth Amendment, lest as warnéthited States v. Rylandet60 U.S. 752,
758 (1983)the privilege against self-incrimination bepermissibly transformed into a sword.
See United States v. $133,420.00 inQiBrency,672 F.3d 629, 641 (9th Cir. 201Berry v.
Bloomberg No. 1:15-CV-00408-CL, 2016 WL 247565, at *4 (D. Or. Jan. 20, 2016).

Having asserted the Fifth Amendment rattiian provide complete evidence, the ADSI
affiliated defendants amot entitled to a second bite at the apple that would allow it to present
selectively evidence it believes is favorableS. v. $133,420.00 in U.Surrency,672 F. 3d at
641-642 (court properly struck favorable intayatory responses givdy defendant who
subsequently asserted the Fifth Ameedinn response tross-examination)ationwide Life
Ins. Co. v. Richard€41 F.3d 903, 915 (9th Cir. 2008) (affirmgi lower court's refusal to allow
witness who invoked Fifth Amendment at depositio testify on the sansibject at trial)In re:
Edmond 934 F. 2d 1304, 1308-1309 (4th Cir. 199Duit correctly refused to consider
declaration offered by defendantsupport of motion for summgajudgment after defendant
invoked the Fifth Amendment at depositiobpited States Warcels of Land903 F.2d 36, 43

(st Cir. 1990) (court properbtruck defendant's affidavit soiitted in opposition to a summary
6
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judgment motion after defendant refused to answer deposition questions on Fifth Amendmer|
grounds).

Here, Shahid’'s declaration impermissiblyptoits the Fifth Amendment. ADSI and its
affiliated defendants cannobieceal materials urWarable to its posion under the Fifth
Amendment while selectively releag droplets of materials thatigport its positn. Selectively
leveraging the Fifth Amendment in this wiempugns the integritpf the Court.See U.S. v.
$133,420.00 in U.S. Currenc§72 F.3d at 642 (“Indeed, [party’s] claim of [the Fifth Amendmern
privilege here raises the carencern that his testiomy may ‘furnish one sideith what may be
false evidence and deprive the other of any m@hidetecting the imposition.’ . . . . Because
[party’s] testimony regarding his ownership was cartty the issue before the court, and becaus
his refusal to respond to the [oppwsparty’s] questions threatentm‘mutilate the truth a party
offers to tell,” . . . the district court did nabuse its discretion by dting [party’s] response to
Interrogatory No. 2.”).

Accordingly, the CourSTRIKES this declaration from the docket.

B. Adverse Inference Based on Defendant#issertion of the Fifth Amendment

As background, the 3rdPDs seek dismissglart because defendants and third-party
plaintiff ADSI have purportedly shewalled the 3rdPDs discovetyough their use of the Fifth
Amendment privilege against sefferimination. As reflected in éhrecord, the 3rdPDs requested
throughout the discovery processtaral, evidence, and witnesgessupport ADSI’s claim that
the 3rdPDs were responsible fbe conduct alleged in the Ciscongolaint, but were met with the
assertion of the Fifth Amendmenghit against selfacrimination. See, e.gDkt. No. 144-8 at
19-25 (Separate Statement, Facts 33-43).) Spaltyfi Shahid, Farhaad, Kaan, and Little have
asserted their Fifth Amendmemght against self-incrimirteon. ADSI and these defendants
concede that whil€iscomay appropriately draw an adversterence against it at trial, the
3rdPDs may not escape liability based on that same silence.

ADSI does not persuade. In general, “[p]artes free to invoke the Fifth Amendment in
civil cases, but the court is equalige to draw adverse inferendesm their failue of proof.”

SEC v. Colellp139 F.3d 674, 677 (9th Cir. 1998). As the 3rdPDs pointBaxter v.
7
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Palmigiang 425 U.S. 308, 318-19 (1976), endorses thevalag rule” that the Court may draw
an adverse inference when (1) the informatiathlveld would have beeimnfavorable to a party
when the surrounding circumstances would norn@iypel an innocent pgon to respond to the
allegations brought against him, and (2) the propbogthe adverse infence offers additional
evidence against that part$ee also Colellol39 F.3d at 677-78. At least one court has gone
further, ruling thatnvocation of the FifttRmendment may have suffent probative value such
that excluding evidence of it may be @puse of discretionSee Harris v. Chicag&@66 F.3d 750,
755 (7th Cir. 2001).

“On summary judgment, an adge inference alone is notargh to support the absence

of a genuine dispute ohaterial fact.” Sec. & Exch. Comm'n v. Strategic Glob. Investments, Ing.

262 F. Supp. 3d 1007, 1023 (S.D. Cal. 2017) (citiotello, 139 F.3d at 678). “Such an inferencq
may be drawn only when there is independentengé of the fact to whitcthe party refuses to
answer.” Id. “When there is no corroborating eviaento support the & under inquiry, no
negative inferences permitted.” Id. Moreover, the rights of thearties must be weighed, and no
adverse inference could be consetkunless there is a substantial need feiriformation sought,
and no other less burdensome alternative exitge Cross & Blue Shieldf Alabama v. Unity
Outpatient Surgery Ctr., IncNo. SACV05230TJHVBKX, 2011 WL 13356160, at *1-2 (C.D.
Cal. Apr. 21, 2011) (citingslanzer v. Glanzer232 F.3d 1258, 1265 (9th Cir. 2000)). Blue
Cross the court found that plaintifzas not entitled to an adee inference ahe summary
judgment stage after defendant invoked thHithFAmendment because it had less burdensome
avenues to seek evidence that cdwdde supported an adverse inferenice. It was “futile for
[plaintiff] to point outthat [defendant] did not present anyd®nce in response to [it]'s summary
judgment motion.’Blue Cross2011 WL 13356160, at *2 (citingissan Fire& Marine Ins. Co.,
Ltd. v. Fritz Cos., In¢.210 F3d 1099, 1102-1103 (9th Cir. 2000)).

However, the notion that ttassertion of the Fifth Armelment on an issue on which a

party bears the burden of proof could serva asbstitute for production of evidence was soundly

rejected by the Supreme Couhtited States v. Rylandet60 U.S. 752, 758 (1983). “We think . .

. .[that] would convert the privilegieom the shield against comgoky self-incrimination which it
8
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was intended to be into a sword whereby a clairaaserting the privilege would be freed from
adducing proof in support of a burdeniahhwould otherwise have been hidd. See also,
Clancy v. Coyne€244 F. Supp. 2d 894, 899-900 (N.D. Ill. 2002) (when a party asserts the Fifth
Amendment on an issue on which @drs the burden of proof, even without reaching the issue
negative inference, by assertitng Fifth, the party safailed to produce evidence necessary to
carry its burden). In other words, as stdigénother court, “a partyho asserts the privilege
against self-incrimination must bear the consequences of lack of evidéhuget States v.
$148,840.00 in United States Currensgl F.3d 1268, 1274 (10th Cir. 2008) (internal quotation
marks omitted).
Here, it is apparent that ADSI and the affdéidtdefendants are attempting to use the Fifth
Amendment privilege as both a sword and a shrettiis litigation. On the one hand, the ADSI
parties are asserting the Fifth &mdment rights in Cisco’s caseistlidefensive poste constitutes
the shield. On the other hand, the ADSI partiestilagn affirmatively, ad offensively, preventing
the 3rdPDs from obtaining information relevémtheir defense against the indemnification
claims; the sword. The impactsabstantial, especially where ADSI ultimately bears the burde
on its indemnification clan against the 3rdPDs.

Moreover, as pointed out by the 3rdPDs, ewnick exists allowing the Court to draw an
inference as to the invocationtbie ADSI’s Fifth Amendment right®(g.that the ADSI affiliated
defendants knew and patrticipated in the schenmeummary: after the 3rdPDs left ADSI, the
alleged counterfeiting scheme continued to opdratat least a yedrwith evidence reflecting the
direct involvement of the ADSI parties. In particular: addresses and fiostludxes relevant to
the scheme were affiliated with the ADSI partiesme defendants testified that they maintained
tight control or oversight oveeey contracts and accounts thadre allegedly involved in the

counterfeiting scheme; and sonefendants directed other nordges in furtheance of the

" The ADSI parties aver in their opposition thativities that continued once the 3rdPDs
left ADSI are irrelevant to the motion. The Codisagrees. As the 3rdPDs highlight, such post-
September 2017 actiieés demonstrate the ADSI parties’ kvledge, intent, and control of the
counterfeiting scheme.
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counterfeiting scheme. Thus,light of the above ample evidea in the record, the Court may
appropriately draw aegativeinference as to the ADSI's pa$’ invocation of their Fifth
Amendment rights.

Accordingly, the CourEINDsS that there is a negative inference in the ADSI parties’
invocation of their Fifth Amendmenmights. It is with this lenshat the Court now turns to ADSI’'s
motion for summary judgment.

C. Summary Judgment on the Indemnity Claim

Indemnity is a “shifting of reponsibility from the shoulderf one person to another.”
American Motorcycle Assn. v. Superior @0,Cal. 3d 578, 595 n. 4 (Cal. 1978). The elements
a claim for indemnity & “(1) a showing ofault on the part of the indemnitor” in causing the
underlying alleged injury; and “(2) resulting damsge the indemnitee for which the indemnitor
is contractually or guitably responsible.Great Western Drywall v. Interstate Fire & Casualty
Co.161 Cal. App. 4tl1033, 1041 (Cal. Ct. App. 2008) (quotikgpressions at Rancho Niguel
Ass’n v. Ahmanson Developments, B Cal. App. 4ti1135, 1139 (Cal. Ct. App. 2001).
(emphasis in original). The party seeking tarileemnified bears the bund®f proof as to these
elementsAmerican Motorcycle Assn, supi,607. Thus, assuming that ADSI is found liable tq
Cisco, it in turn bears the burdehproving its claims that therdPDs were at fault for the
underlying importation of@unterfeit Cisco products.

Here, in light of the Cours analysis as to the negative inference drawn from the ADSI
parties’ invocation of theiFifth Amendment rights, the Court fintlsat scant evidence exists with
respect to the elements of indemnification asaoh specific 3rdPDThe Court addresses the
evidence as to each.

Uddin® The 3rdPDs concede that of the 3rdPihe Court may decidagainst granting

8 The ADSI parties and defendant Imranskim raise evidentiary objections to the
declaration of third-party dendant Nabia Uddin submittedth the motion for summary
judgment. $eeDkt. No. 131-13 (unredacted Uddin DecDkt. No. 151-4 (objections).) Becausq
Uddin’s declaration has no efficon the analysis of the motion, these objectionareeD AS
MooT.

10
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summary judgment in favor of Uddbecause there is a genuine dispof material fact. Indeed,
uUddin has admitted under oathkimowingly trafficking in counterfeit goodgDkt. No. 135-8 at
33-36 (Parkhurst Decl., 1 3, Exh. B (“Uddin Depo126:25-129:10).) Uddis defense to this
admission is that she was onlyléoving orders of Shahid.Sge id. Dkt. No. 131-13 (unredacted
uUddin Decl., 11 20-21).) Given that Uddin wasmately involved withsetting up a post office
box to receive counterfeit goods dndther admitted tohe scheme, and that there exists ample
evidence in the record of her involvement ia #ttheme, the Court is unable to grant summary
judgment for Uddin, even with a gative inference drawn in favof the 3rdPDs, due to genuine
disputes of material facfThus, summary judgmentBENIED as to Uddin.

Nguyen. Notably, there is noidence in the record thatgdyen, who was a receptionist
at ASDI, was involved in the counterfeitisgheme. Indeed, Nguyen is not mentioaedein the
entirety of the opposition filed by ADSI. AD$&laintained at the égust 7, 2020 hearing that
Nguyen was involved in this schenmit failed to cite to any evéhce in the record, and did not
provide any argument beyond that sh&able because of “just hearticipation.” (Dkt. No. 173
at 11.) This is insufficient testablish a genuine disputeroéterial fact. Thus, summary
judgment iISGRANTED as to Nguyen.

Banzon. The only purported evidence of Banzamwelvement in the deeme relates to an
email (Dkt. No. 131-7 at 297-299 (Friend Deck. B5 [Rahi 0001280-81]) th&ahi Systems sent
to Banzon one month prior to her departur8aptember 2017. This amincludes an “Intro
Slide Deck” and a line caftiwhich 3dPD asserts was sent flecruiting purposes. Generally,
employees are entitled to seekatemployment or make other paggtions to compete with their
employer Fowler v. Varian Associates, Ind.96 Cal.App.3d 34, 41 (1987). The Court agrees th
this email is insufficient evidence demongtrgtBanzon’s involvememwith the counterfeiting
scheme. Banzon, like Nguyen, is also not otherwiglicitly mentioned irthe entirety of the

opposition. Thus, summary judgmen3BANTED as to Banzon.

9 The Court notes that the “Intro Slide D&elkd line card were not submitted into the
record, and are not attachedsay exhibits to the briefing aime motion for summary judgment.

11
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Karamat. ADSI identifies: (13 series of emailabout litigation costs after ADSI was sue(
by a customer in a gray market sale regy@ restocking fee #t was approved by ADSI
(Undisputed Fact 48), and (2) coster invoices that list Kararhas the sales person. (Dkt. No.
131-7 at 223-237 (Friend Decl. Ex. 27 [AD%b638-51]).) ADSI argues that the documents
“show Karamat selling Cisco products. Nafdehese documents shows that Karamat was
required to get approval befordlsgy Cisco products.” (DisputeFact 49.) However, as the
3rdPDs highlight, it is unelar how or why such inforation would be found isustomer invoices
The otherwise cited materials do not demonstnayeganuine dispute of matal fact as to the
indemnity claim. Thus, in the abnce of other evidence, and ighli of the negative inference,
summary judgment IGRANTED as to Karamat.

Rahi Systems. ADSI identifies the following atilolhal evidence as to Rahi Systems: an
email regarding relabeling of products at the manufacturer’s request; an email showing that
Minhas was working at Rahi Systems whilel &rhployed with ADSI; documents reflecting a
referral arrangement between R&8ystems and Minhas and PFattkcontains a provision for
attorneys’ fees to begaid by Rahi Systems; and an enfimm Rahi Systems’ chief executive
officer forwarding to Uddin contact inforation for Cisco’s coured to report ADSI’s
counterfeiting. ADSI also asserts that Rahi Systdenied it the opportunitfpr discovery as to
its sales to determine whetHahi Systems engaged in coufeging. Rahi Systems responds
that its sales are notigsue in this litigation.

In sum, none of these documgr any evidence in the redoshow that Rahi Systems
was involved in any scheme odunterfeiting Cisco products. ADBSffers little more than
conclusory or speculative assertions. Indeed, these documents, while potentially relevant to
underlying state court aot, do not reflect any inveément in the allegecbunterfeiting scheme.
Thus, summary judgmentGRANTED as to Rahi Systems.

Minhas and PFT. ADSI relies on similar docemis for Minhas anBFT as it does for

Rahi Systems. Specifically, ADSI also contetia®, despite the 3rdPDassertion that PFT was
incorporated for tax purposase( Minhas was an independergntractor for ADSI), ADSI

contends Minhadid that for referring busires to Rahi Systems while k#ll worked at ADSI.
12
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(SeeDisputed Fact 45.) Again, while this infoation may have relevance to the state court
action, ADSI fails to demonstrate how this refesetheme pertains to tleeunterfeiting charges at
issue here. There is otherwise no other evident®e record to show a genuine dispute of
material fact as to the countdtiieg scheme. For similar reasoas to Rahi Systems, summary
judgment iISGRANTED as to Minhas and PFT.
V. CONCLUSION

For the foregoing reasons, the COBRANTS IN PART andDENIES IN PART the 3rdPDs’
motion for summary judgment. light of the disposition of thi©rder, judgmenshall issue for
the following 3rdPDs: Minhas, Karamat, R&ystems, PFT, Banzon, and Nguyen. The
indemnity claim as to Uddin will proceed beyond the summary judgment stage.

This Order terminates Docket Number 130, 131, 135, and 144.

T 1SS0 ORDERED.

Dated: October 2, 2020 ‘ ,2"" ¢/ E 2 '7§ 5\’

Y VONNE GONZALEZ ROGERS
UNITED STATES DISTRICT JUDGE
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