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INTEREST OF AMICUS CURIAE
Irag and Afghanistan Veterans of Ameri€8AVVA ") submits this brief agmicus curiaeon
behalf ofPlaintiffs. IAVA is the leading non-profit devoted to therests of the po$/11 generation
of veterans, with 425,000 membe@mprisng mostly veterans of the wars in Iraq and Afghanistan,

including service members still on active dubAVA’s membership also includes active-duty service

members, militarygouses and dependents, and veterans who served domestically or during othef

conflicts.

IAVA’s membership is diverse and represents the full spectrum ofgablgersuasions. IAVA
will not opine about the merits of timational policy to build a bordevall, the existence of a national
emergency, or the constitutionality of the President’s declaratPA instead writes to provide its
unique perspective dheimpactof the President’s decision to divert funding from much-needed
military constructiorprojects This diversion of funds to build a border wall exacerbates a longstan
military construction budget crunch, with profound consequences for military sergiobers and
families. It endangers the wellbeing of currently serving military mesnéoed their families and
diminishes their quality of life. For that reason, IAVA opposes the diversion damitonstruction
funding to the border wall.

FACTUAL BACKGROUND

Military construction is funded through a painstaking, time-consuming process. By,statute
funds may be appropriated for military construction unless “specifically augidoiz law.” 10 U.S.C.
8 114(a)(6). The process of seeking such authorization starts on the ground, with engitaéering s
evaluating the need for new or adilitated facilitiest Identified construction needs in each military
branch then pass through a multilayered chain of evaluation and prioritization befgrsuamitted to
the Office of the Secretary of Defense, which further narrows the projeethifdr funding will be

requested. Legislation for construction project appropriation is then considered by congréssiona

! Lynn M. Williams, Cong. Research SeMilitary Construdion: Process, Outcomes, and
Frequently Asked Questiobs6 (May 16, 2018), https://fas.org/sgp/crs/natsec/R44710.pdf.

2See idat 6-11.

(continued on next page)
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committees and subcommittees before it reaches a vote by Cohdfess.for the highegtriority
projects, it can take “three or neoyears” before an identified need makes it into a budget request, «
years longer for “congressional authorization and appropriations, implementathenfedéral
contracting process, and the physical construction of the prdject.”

The perpetual problem of underfunded military construction has been exacerbate@&bggee
Control Act of 2011, which passed to avert a government shutdown and has been amended in re|
to subsequent budget impasses. That Act places spending limits on defense dischetoyet
authority? Military construction funding is being depleted year after year to meet thasgirspeaps.
As a result, the living and working conditions of service members and their e already “been
neglected in favor of other priorities,” and “many construction projects are londguav&r Indeed, as
recently as last June, the Director of the White House’s Office of Management aret Boglained
that the Senate Appropriations Committee’s proposal would not “fully funditary construction
projects” and would thus “delalritical resources to complete highiority budgets . . . put[ting] the
burden on future budgets to make up the differefice.”

In early 2019, when President Trump declared a national emergency and digmalézhtion to
divert military construction funding to fund a border wall, IAVA grew concerned about thetipbte
impacts on military servicemembers, veterans, and their farfilidsse concerns became reality whe

on September 4, 2019, the Pentagon released a list of military construction phajeate being

3 Seeidat 11.
41d. at 1.

5> See generalludget Control Act of 2011 éamended), P.L. No. 112-25, P.L. No. 112- 240
P.L. No. 113-67, P.L. No. 114-74, P.L. No. 115-123, & P.L. No. 116-37.

6 Aaron Gregg &Erica WernerPentagon Has Warned ofif®@ Outcomedf Military Projects
Canceled fowall Don’t Happen Washington PosSgpt 18, 2019), https://www.washingtonpost.conj
business/economy/pentagon-esrmnedof-dire-outcomesf-military-projectscanceleefor-wall-dont-
happen/2019/09/18/03e99ac6-d988-12e633016711543fe_story.html.

’ Letter from Mick Mulvaney, Director of the Office of Management and Budget,rio Se
Richard Shelby 2 (June 18, 2018), https://www.whitehouse.gov/wp-content/uploads/2018/06/She
MilCon.pdf.

8 SeegenerallyBrief of Iraq and Afghanisin Veterans of America @snicus CuriaeEl Paso
County v. Donald J. Trumo. 3:19¢v-66-DB (W.D. Tex. filed May 3, 2019), ECF 61-1.

(continued on next page)
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deferred so that $3.6 billion in funding can be diverted to the borde? wedldiscussed below, each o
these projects would improve safety, quality of life, or work environrfer military service members
and their families-improvements that will not be made if the Administration’s diversion of funds is
permitted to proceed.
ARGUMENT

Putting aside the wisdom of the Administratioptdicies at theSouthern border, tse deci®ns
must not come at the expense of U.S. service members or their famlieBepartment of Defense is
reprogramming fundinthat was intended to keep military service members and their families-safe
both at home and abroad—and to improve the qudlitlyedr lives. Our American herogsvho have

already sacrificed so much, should not bear thess of the political dispute over building the wall.

l. DIVERTING DEFENSE FUNDS TO THE BORDER THREATENS THE SAFETY OF
SERVICE MEMBERS AND DIMINISHES THEIR QUA LITY OF WORK LIFE

Even the limited publicly available information shows that the Admatistin’s planned funding
diversions places service members in harm’s way. These consequences begin at home, where §
members at U.S. military bases keep the world’s greatest fighting forcetoefadye an array of
complex threats. The Administration’s proposal diverts much-needed funds to addiessdoand
unsafe conditions at critical sites. The following are just a few examplesenfatbilitary
constriction that will make service members stationed in the United States less safe:

e Unsafe weapons construction and maintenance. Soldiers at an ammunition plant in Indian

currently work in violation of Army safety standards while handling and storin@sxpk.
The $16 million required toevamp the rail holding area, allowing for safer storage of
munitions, has been diverted to the border walimilarly, without needed maintenance for
weapondacilities in Alabamatroops thereontinue to face an increased risk of accidents

due to what the Pentagon has deemed “unnecessary movement of artillerySieces.”

® Claudia GrisalesThese are the Military Projects Losing Funding to Trump’s Border Wall
National Public Radi¢Sep. 4, 2019), https://www.npr.org/2019/09/04/757463817/tlaee¢he-11-
borderprojectsgetting-funds-intendetbr-military-constrctio.

10 Gregg & Wernersupranote 6.

NO. 4:19¢v-00872-HSG BRIEF OF IAVA ASAMICUS CURIAE

—

berv

a




© 00 N oo o B~ w NP

N N N N N N N NN R P R P R B R R R
0o ~N o O B~ W N P O © 00 N o 0o M W N B O

Dangerously outdated vehicle and aircraft facilities. Diverted funding also means

cancellation of construction projects for maintenance buildm@®rt Huachuca iArizona
that date as far back as the 193U&e current facilities do not meet Army standards for
military vehicle testing and maintenance, requiring service members to work in “unsafe
facilities that “jeopardize personnel health, security and safétyNew Orleans, diversion
of funding to the border wall delays replacement of an aircraft parking ramp abuttingca

roadway. Service members and even civilians passing by the military base cta@ntly

what the Air Force has called an “unacceptable risk” of harm from an explosive accident

Similarly delayed are proposed repairs to sinking cetegarking slabs inside aircraft
shelters, which areausing pipes and electrical wiring to pull lea@ndncreasing theisk of
fires and explosion¥

Displaced facilities for specialized training. Another casualty is a $37 million specialized
Air Force facility in Maryland for unloading hazardous cargo and a range for bomb-def
training—which has been deferred, even though it was made necessary by the relocati
an aircraft hangar to hold President Trump’s new, bigger Air Force One plane.

| nadequate aviation facilities. New Mexicds HollomanAir ForceBase has halted plans fo
anew training facilityfor drone pilots, whosexisting faciliy suffersfrom sink holes and a
bat infestation. Without repair, thiacility also cannot be operatatithe classified leve§o
that trainees cannot use safety systems designed to prevent aircraft from crasteagh
other ando alert pilots about the location of groubdsed personnellhe Hill Air Force
Base in Utah has similarly been deprivedhaf $28 million required to build new control
center designed to replace tidblapidated WWiIl-era” warehouses, one used far @maffic
control and one for mission control. Those warehouses have been labeled “slyuctural
deficient” due in part to “oof leaks from failing asbestos panel roof systetis.”

Service members will be denied basic living necessities and emergency services. For

instance, te Air Forceneeds $41 million to replaceailing central heat power plant boiler

Hid.
121d.
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at Eielson Air Force Base in Alaska, where winter temperatures 6&adégreebelow zero

And at the Marine Corps Air Station Beaufort in South Carolina, diverted funds would Have

been used to build satellite fire staan—without which, the Pentagon warns, “personnel [. .

will continue to work from a significantly undersized and unsafe facitity.”

Service members overseas will also be affected by the deferral of numerous projeatsilihat

have significantly improvetheir safety and welbeing:

e A special operationsjoint parachute-rigging facility in Baumholder, Germany. Parachute
rigging is among the most important jobs for keeping special operators safe, but the cu
facilities in Germany are “substandard, selieundersized[,] and poorly configured® The
planned diversion delays the construction of a newtantrism/force protection compliant
facility to support the operations, training, and deployment of fdfces.

e Two special operations maintenance hangarsin Okinawa, Japan and two operations and
warehouse facilitiesin Honshu, Japan. Dilapidated and abandoned infrastructure is evid
on all too many bases in Japan, where deealdelsuildings await funding for
improvements. These include warehouses, hangars, and other facilities ateha iadi
Yokota Air Bases, which are critical for the dmyday work that keeps the military ready tc
fight.16

e Munitions structures and truck unload facilitiesin Japan. Working with munitions and
unloading truck camgare among the more dangerous non-combat jobs performed in the
military. Kadena Air Base, the largest and most active U.S. Air Force base enBast

Southeast Asia, requires replacement munitions structures, and its tloa#ing facilities

NV

re

gnt

currentlyfail to meet resiliency standards. These deficiencies, which would be addressed

131d. (ellipsis in original).

1 Dep't of DefenseFiscal Year (FY) 2019 Budget Estimafsl (Feb. 2018https:/
comptroller.defense.gov/Portals/45/Documents/defbudget/fy2019/budget_justifiodtsdd7 _Military
_Construction/21-Military_Construction_Defense-Wide_Consolidated.pdf.

151d. at 200.
16 Grisalessupranote 9.

(continued on next page)
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absent the planned funding diversions, lessen the base’s capability to provide adequat
support to regional flying missiors.
e Working dog treatment facility replacement in Guantanamo Bay. Working dogs are an

essential part of the mission in Guantanamo, including for detecting and locating weap

112

DNS

and explosives and conducting searches. The dogs, moreover, become like family to their

servicemember handlers. The treatmestifity is necessary not only to ensure that worki
dogs receive proper veterinary and surgical care, including for dogs suffering from com
wounds and podtaumatic stress, but also for the prevention of zoonotic diséase.

All of these projects would have significantly improved the safety of our servic#ens. They
alsowould have had the important added benefit of providing the military with a work envinbtima¢
is worthy of their service. Any working professional can appreciate the improveedfectiveness
and morale that results from improved working conditions. The Administration’s gahasding

diversions would force the U.S. military to do without those improvements.

Il. DIVERTING DEFENSE FUNDS TO THE BORDER WA LL ENDANGERS THE WEL L-
BEING OF SERVICE MEMBERS’ FAMILIES

The disastrous consequences of deferring military construction in favor of the bord#o nwat
end there—the planned funding diversions would also harm the health and welfare of seanhezshe
families. Service membeasd their familiesalready asked to sacrifice for the good of their country
a daily basis, would be forced to continue doing so with substandard healthcare. Arfilthrem,c
who often share those sacrifices as they follow their parents to mbdéags both here and abroad,
would not get the help they need to ensure the schools they attend are safe ane. effecti

For example, the list of projects to be deferred includes an ambulatory carg éclamp
Lejeune, North Carolina, that would hav@ped address the problem of medical and dental care

“provided in ‘substandard, inefficient, decentralized and uncontrolled fagiliti¢ Those facilities—

171d. at 67.
18)d. at 7.
19 Gregg & Wernersupranote 6.

(continued on next page)
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already suffering from storm damage in the aftermath of 2018’s hurricane sesswB-R0t just
military service members, but others entitled to healthcare in the military systdumaing military
families. According to the Pentagon itself, not funding the Camp Lejeune projecte'suilt in
compromised readiness, uncoordinated care deliveryinapgropriate use of medical resourcés.”

There are also two dining facilities on the list of canceled projects: one in Riestand
another in San Antonié! Without access to dining facilities on base, service members often only |
access to fagood, leaving them with few if any healthy and affordable options.

Worse still, the list of canceled projects includese different schools, including a
daycare/preschool in Maryland, three elementary schools in Germany, one eles®rdalyn the
United States, one elementary school in Japan, an elementary/middle/high schobiniteitie
Kingdom, a middle school in Kentucky, and a high school in Japan. These schools all suffer fron
varied states of disrepair and overcrowding. The current msdtii@ol at Joint Base Andrews in
Maryland, which has a waitlist of 115 children, suffers from mold and plestations as well as
sewage backups and heating and ventilation faikfrdhe middle school at Fort Campbell in Kentuc
is not only undersized and inadequate to serve the current student population, butealséreoffieaks
and a broken heating system in certain classrdgdndsid Bechtel Elementary School in Germany,
described as “in failing condition,” does not meet U.S. fire suppression standarg=sedsdkextensive
infrastructure work ranging from electrical branch circuits to lighting to plumdibpiping?* Each of
these construction projects would help military families, especially thaserstd overseas in areas

where local schools ight not cater to English speakers or an American teaching style.

201d.
21 Grisalessupranote 9.
221d.

231d.; see alsdHelene Coopemlo New School at Fort Campbell: The Money Went to Trump’
Border Wal| The New York Times (Sept. 5, 2019), https://www.nytimes.com/2019/09/05/us/trump
borderwall-military-families.html?auth=logiemail&login=email

4 Fiscal Year (FY) 2019 Budget Estimatespranote 14, at 92-93.
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[I. CANCELATION OF THIS FUNDING WILL TRICKLE = DOWN: FUTURE REQUIRED
MILITARY CONSTRUCTION MUST NOW BE DELAYED IN FAVOR OF
RESURRECTING THESE PROJECTS

In order for service members and their fi@sito be made whole, the President’s diversion of
funding should be cancelled, and these projects reinstated. Even if Congress decidesiésdéund t
projects again in later years, that would lead to the deferral of othephagtty military construabn
even further down the lin€. A quick restoration of funding by this Court would allow the Departme
of Defense to get this mueteeded military construction back on track.

Service members are used to discomfort. They signed up to endure hardshgpsheorest of
American society could live freely and comfortably. And they are used to sekipiglaied buildings
and living and working in substandard conditions. But they should never be asked to work in
unnecessarily unsafe or harmful conditionisto wait even longer for basic facilities that are already
long overdue. That is the result of the funding diversions, and this Court should beasutian mind
as it considers the issues before it.

CONCLUSION

This Courts decisionwill have an outsized impact on the livesrolfitary service memberand
their families Those men and women, who swear an oath to support and defend the Constitution
United States dutifully execute all lawful ordeesen when they are asked to put themseivearm’s
way. But they should not needlessly be placed in harm’s way, nor should their quality of life be

unnecessarily impacted, through the deferral of already-stretched nabt@struction budgets in favor

of an unrelated political policyFor these reasonsAVA respectfullyasks this Court to take heed of the

impacts on military service members and their families as it considers Plaintiffshnimtisummary
judgment.
25 SeeWilliams, supranote 1, at 17 (“A newly identified requirement may be ssseé as having

a higher priority than projects already in the planning process. Therefome ceostruction, while
worthy, may be deferred to later years.”).

9
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DATED: October 21, 2019

Respectfully submitted,

IRAQ AND AFGHANISTAN VETERANS OF
AMERICA

/s/Lindsay L. Rodman
LINDSAY L. RODMAN?*

*pro hac vicdorthcoming
Attorney forAmicus CuriadAVA

CONRAD & METLITZKY LLP

/s/ Mark R. Conrad

MARK R. CONRAD
WILLIAM J. COOPER

COURTNEY C. AASEN
Local Counsel foAmicus CuriadAVA
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