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INTRODUCTION

Defendantsbpposition and motion forgstial summaryjudgment(Defs.’ Brief) does
nothing to altethis Court’s earlier preliminaryiew that Defendants’ contted use of § 2808 is
unlawful. The States are suitable, reasonable, and predictable challengers to Defentiants’
and their interests are congruent with the provisions they seek to efforiter, in attempting t
defend their latest diversion of funds for the border wall, Defendants are forced t@aadopt
sweeping and unprecedented interpretation of their authority under § 2808 that renders th
statutory restrictions on that authority essentially meaningMssdoning their previous
arguments on this point, Defendants now assgytsite can be treated amilitary installation
under 8§ 2808 so long as it is administratively assigned to an existing installased. @athis
logic, they arguehat proposetiorder barries in California and New Mexico qualify as
construction releged to a military installation because they have been assigned to a base in
hundreds of miles away. Defendants also contend that a projettadagmed to support the
armed forces under 8 2808 if it assists armed forces to support actions byaa aeiydncy, whick
allows them to use 8§ 2808 to fund any activity to which they assign military foerekering this
restriction meaningless as well. Far from reconciling these expansikggr@tétions with
established principles of statutory interprietat Defendargurge ths Court to ignore such
principles.

Defendantsother arguments concerning the merits are equally unpersuasive. Unablg

dispute that they failed to consider public health and safety in diverting funds, Betfeadk this

Court to rule that their diversion decisions are not subject to review undedithaistrative
Procedure Act (APA)In addition, they recycle their previous arguments that the States hav
statutory or constitutional causes of action, which this Court ctymepected

Defendants’ objections to a permanent injunction are unavailing as well. iheyrebut
the States’ demonstration that they will suffer irreparable injury to their sguangerests,

natural resources, and tax revenues absent a parmajumction. And in arguing that the

balance of hardships and public interest weigh against injunctive relief, Defefaiatd address

the public interest in such relief demonstraasdy the States and thamicus curiaeThey ask
1
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this Court to deny relief based on their interest in continuing to engage in unlawful and
unconstitutional behavior.

This Court should grant the States’ motion for partial summary judgment reg8ra8a
andtheNational Environmental Policy AcCNEPA) (States’ Op. Brief)deny Defendants’
motion, and enjoin Defendants froga) defunding military construction projects located withi
the States and constructing border barriers in California and New Mexico under 8r28(8; a
constructing border barrier projects under § 2808 and § 284 until Defendants have compli
NEPA.

LEGAL ARGUMENT
l. DEFENDANTS CANNOT PRECLUDE JUDICIAL REVIEW
A. The StatesHave Ultra Viresand APA Causes of Action
1. The Zone of Interests Test is Not Applicable t&JItra Vires Claims

The State®iave arultra viresclaim asDefendants do not dispute that the States have
Article 11l standing and nothing more is required for such equitable claimsdwer, this Court
previouslyruledthe zone ointerests testhas no application in amltra vireschallenge, which
operates outside of the APA framework. .” Order re: Pls.’ Partial Mot. for Summ. J. 4,
Californiav. Trump(California) (June 28, 2019), No. 18+872,ECF 185;see alsdHaitian
Refugee Ctr. v. Grace$09 F.2d 794, 811 n.14 (D.C. Cir. 1987) (“Appellants need not, how
show that their interests fall within the zones of interests of the constitutiahataotory
powers invoked by the President in order to establish their standing to challemderthietion
program agiltra vires”). As this Court observed, where a party contends that an executive
has exceeded the authority conferred by a statute, “[i]t waatlcthake sense to demand that
Plaintiffs—who otherwise have standingestablishthat Congress contemplated that the statu
allegedly violated would protect Plaintiffs’ interests.” Order re Pls. MwtPfelim. Inj. 30,
Sierra Club v. TrumpNo. 19¢v-892 (May 24, 2019), ECF 14&ierra ClubPI Order).

Although Defendantasserin a footnote this Court “erred” in making this ruling, they

make no attempt twlentify the supposed errddefs.’ Br. 10 n.3. They merely point to the

Supreme Court’s stay order regarding a different funding sautbe Sierra Club’s related case.

2

Pls.” Reply ISO Mot. for Partial Summ. J. and Opp’'n to Defs.” Mot. forifdeBumm. J.4:19-cv-00872HSG)

pd witl

ever,

hfficer

[es




© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R R R R
0o N o N WN P O W 0o N o o dN WwN B O

Id. Such a preliminary rulinghowever, “does nothing moreattn show a possibility of reliéf,
Dodds v. U.S. Dep’t of Edy@45 F.3d 217, 221 (6th Cir. 2016), and far from determining th
the zone ofnterests test applies eguitableultra viresclaims the order at issue stated only thg
“the Government has made a sufficient showing at this stage that the [Suda}pl@intiffs have
no cause of action to obtain review of the Acting Secretary’s compliatic&Section 8005.”
Orderon Appl. for Stay,Trumpv. Sierra ClubNo. 19A60 (U.S. July 26, 2019) (emphasis

added). The stay order provides no grounds for this Court to abandon its prior analysis.

2. Even if the Zone of Interests Test Applig, the States Fall Within the
Zone of Interests of § 280&nd the National Emergencies Act

In any event, the States fall within the zone of interests of § 2808 and the National
Emergencies Act (NEA) for purposes of their APA and, to the extent releNaatyiresclaims.

The zone of interests tashder the RA s “generous,’Lexmarkint’l, Inc. v. Static Control
Components, Inc572 U.S. 118, 130 (2014nternalcitation and quotatiomarksomitted) and
“not meant to be especially demandinlatch-E-Be-Nash-She-Wish Band of Pottawatomi
Indians v. Patchakb67 U.S. 209, 224-225 (2012) (quoti@tarke v. Sec. Indus. Ass'479 U.S.
388, 399 (1987))The test forecloses suit only when a plaintiff's interests are so mHygina
related to or inconsistent with the purposes implicit in the statute that it caasohably be
assumed that Congress intended to permit the $dutat 225 {pternalcitation and quotation
omitted).In fact, “at the time of its inception the zone of interests test was understood to be
of a broader trend towaekpandinghe clas of persons able to bring suits under the APA
challenging agency action3White Stallion Energy Ctr., LLC v. Envtl. Progéncy 748 F.3d
1222, 1268 (D.C. Cir. 2014) (Kavanaugh, J., concurring in part and dissenting ifepgotasis
in original), revd on other groundsl35 S. Ct. 2699 (2015). Thus, the test is satisfied where
plaintiffs are “reasonableindeed predictable-ehallengers.’Patchak 567 U.S. at 227.

The States satisfy this test. In § 2808, Congress carefully resthet&kcretary of
Defense’s authority, allowing diversion of funds only to “military construction gtsje. .that

arenecessary to support . . . use of the armed forces,” and only in the event of war or a

part

“declaration by the President of a national emergency in accordaticthe [NEA].” 10 U.S.C.
3
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§ 2808(a). Moreover, the NEA was enacted to preserve the normal balance of comatituti
authority and rein in the president’'s emergency powers so that they would toedudthly when
emergencies actually exis6. Rep. No. 94-1168, at 2 (1976¢ealsoClarke 479 U.Sat401
(in applying the zone ohterests test, the Court is “not limited to considering the statute und
which [the parties] sued, but may consider any provision that helps [the Court] to amdlerst
Congress’ overall purposes” of the statutory scheiiie.NEAs purposes and § 2808’s
requirement that diverted funds be used for “military construcpoojects only(discussed
below) prevent harsmthat stem from not following those limitatioimeluding: (a) defunding
projects necessary to protect public Healhd safety within the Statg®) constructing border
barriers wihin California and New Mexigaand (c)the unilateral creation of “military
installations” within heir boundaries. Congress could notdaterded the zone of interest test
to bar suits under § 2808 by such “reasonalheleed predictable-challengers,Patchak 567
U.S. at 227, because imposing such a narrow restriction would effectively preyénirdmparty
from bringing suit under § 2808, and thus make the statute’s limitations largely
unenforceable. This would turn the “strong presumption favoring judicial review” on ds heg
Mach Mining, LLC v. Equal Employ’t Opportunity Commii35 S. Ct. 1645, 1653 (2015).
Indeed,Congress needot have intended § 2808 to benefit the StateScheduled Airlines
Traffic Offices, Inc. vDep’t of Defense87 F.3d 1356 (D.C. Cir. 1996), the D.C. Circuit held t
although an appropriations statute was not intended to benefiptuitylgovernmencontractors,
a travel agency could invoke that statute to challenge an agency action bedatse#s, like
the States’ here, were “sufficiently congruent with those of the [Treafuayd werenot “more
likely to frustrate than to further . . . statutory objectivéd.’at 1360 (alterations in original)

(quotingFirst Nat'l Bank & Trust v. Nat'l Credit Union Admi®©88 F.2d 1272, 1275 (D.C. Cir,

! Defendants’ zone of interest argument is even more remarkable when one sdhsid
Defendants are now asserting they are unilaterally creating “military itistaia—albeit
installations that are somehow part of a military base in FeXaet are loced within the
jurisdictional boundaries of New Mexico and California. Defs.’ Br. 12-13. The Statggain
significant interests in these lands; as the Supreme Court has long heldesaateépower over
. . federal area[s] within [their] boundaries, so long as there is no interfereahddevjurisdiction
asserted by the Federal GovernmeHbivard v. Comm’rs of Sinking Fund of the City of

er

hat

Louisville 344 U.S. 624, 627 (1953).
4
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1993)). Nor does § 2808’s “without regard to any other provision of tdav'se make these
interestsany less relevant to a zone of interests analggieDefs.” Br.11. It is wellsettled that
such clauses do not preclude judicial review of action taken under the statutes cotitaming
or, for that matterunderotherlaws.See, e.g., Northwest Fordses.Council v. Pilchuck
Audubon Sdg, 97 F.3d 1161, 1167 (9th Cir. 1996) (holding that the language “notwithstan
any other. . . law” did not preclude application of other regulatidingernal citation and
guotation marks omitted). Moreover, notably absent from Defendants’ brief istampato
identify any other predictable challengers or to explain why Congress woulihmaesed
careful restrictions on the authority granted under § 2808 without permitting égyganforce
those restations in court. Thus, even if the zone of interests test applide Statedlltra vires

claim (it does not), the States would still hauera viresand APAcauses of action

B. The Zone of Interests Test Does Not Apply to thé&tates Separate
Constitutional Claims

Defendantslso assetthat the State*cannot satisfy the zone-afiterests requirement for
constitutional claim$ Defs.’ Br.21. Courts, howeverputinely permit plaintiffs tdoring
equitable constitutional claims without applying #ume of interestgest See United States v.
Mcintosh 833 F.3d 1163, 1174 (9th Cir. 20183t{ng cases)And, asthe Ninth Circuit motions
panel highlighted irsierra Club v. Trumg[b]ecause the Constitution was not created by any
of Congress, it is hard to see how the zone of interests test would even apply” giestighe t
focus onCongress’ intenas described ihexmark Order62, Sierra Club v. TrumpNo. 19-
16102 and 19-16300 (9th Cir. July 3, 2019), ECFSiérfa ClubStay Order)relyingon
Lexmark 572 U.S. at 127). Moreover, Defendants doaitetany cases thatequireplaintiffs to
satisfy the zone ahterestgestfor constitutional claims, ando notsuggest any reason why thg
test should applyseeDefs.” Br. 21. D the extenDefendantsuggest the States must fall withi

§ 2808’s zone of interest to bring constitutional claims, as shown above, they do so.

ling

act

—+
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[l. DEFENDANTS EXCEEDED THEIR AUTHORITY UNDER §2808
A. Defendants Cannot Satisfy 8 2808Mlilitary Construction Requirement by

Simply Declaring that Border Barrier Projects in California and New
Mexico are Part of an Army Base in Texas

The States showed in their motion that the proposed boadeer projectdail to satisfy
the definition of “military installation” ifl0 U.S.C. § 2801(a), and therefore do not satisfy
§ 2808’s military construction requirement. States’ Op. Br. 8-12. In response, Defendant
abandon their previous arguments on this point,rendadvise this Court “not [to] revisit its
earlier concern that canoosstatutory construction ‘likely preclude][] treating the southern
border as an ‘other activity™ constituting a military installation. eBr. 13.Defendantsow
argue that the project sites constitotditary installations because the Secretary ef Anmy
plans to assign theto a preexisting military installation, Fort Blidd. at 12-13. This argument
is patently absurd. Fort Bliss is located in Texas, over 100 miles from thetmitgsdan New
Mexico at issue and ové00 miles from the projesites in California.lf Defendants can make
this land part of a military installation simply by assigning it administratively to a militag, ba
and then treat any construction project on that land as a military constructiect prajer 8
2808,anyland anywherejncluding national park land and private homes the federal govern
condemns through eminent domatan be deemea military installationSeeid. at 89
(describing the steps the Defendants will take to acquire land for border Ipaojects).
Notably, Defendants’ Administrative Record failed to mention that lands ifo@a#, Arizona,
and New Mexico will become part of the Fort Bliss, Texastany installation— which shows
Defendantdhiave adopted a post-hoc rationalizationth@ir untenable interpretation of § 2808.
Theydo not even begin to explain how § 2808 can be construed to grant the Executive su

blank check

2 Defendants cite to DoD’s use of its § 2808 authority to build “a wadiety” of military
construction projects over the past 18 years.” Defs.’ Br. 7. However, the Cooged$desearch
Service Report they cite for this proposition shows the extreme nature of Defmaav
argument. The Report explains that “with theept®mn of one project dating from December
2011 related to security measures for weapons of mass destruction at bigesointinental
United States, most of these projects took place at oversees locddaismel J. Vassalotti &
Brendan W. McGarry, Ggy. Research Serv., IN110Military Construction Funding in the

ment

ch a

Event of a National Emergen¢jan. 11, 2019), at 2.
6
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Defendantsinterpretation violates fundamental canons of statutory interpretation. Courts

must “give effect, if possible, to every clause and wora gditute” and should not interpret a
statute to render any terfimsignificant, if not wholly superfluous.Duncan v. Walkr, 533 U.S.
167, 174 (2001) (internal citation and quotation marks omiti@efendants’ assertion that the
Secretary of the Army can simply declare large swaths of California and Newd/'part” of a
military installation in Texasloes just thaby rerdering thedefinition of “military installatiory
and the tilitary constructioh requirement in § 2808 superfluous. In addition, by giving the
Secretary the power to deem property hundreds of meyfrom a military basé¢o bepart of

that basgjust to attempt to fit within the limitations of § 28Befendants’ interpretationolates

the rule that'statutory interpretations which would produce absurd results are to be avoided.”

Ariz. State Bd. for Charter Schools v. U.S. Dept. of Edié F.3d 1003, 1008 (9th Cir. 2006)
(quotingMa v. Ashcroft361 F.3d 553, 558 (9th Cir. 2004id. at 1009 (holding that the natura
reading of a statute prevailed when an alternative explanation would leaduor@acessarily

expansive result?)

B. Defendants’Border Barrier Projects Are Not “Necessary to Suppoft the
“Use of the Armed Forces

Defendants alstail to show how their border barrier projects asededto support such
use of the armed forces.” 10 U.S.C. § 2808(a). Defendagésths Courtessentiallyto ignore
the support requirement on the ground that “determination of what would constitute a proje
‘necessary’ to support the use of the armed forces” is committed to ageneyialistrefs.’ Br.
15.But the question before this Court is ndiether border barriers are “necessaoyt rather
the legal question of whiclhgencythe border barriers are meant to “support.” Defendants ca
satisfy§ 2808’s suppontequirement because the border barrier projects are, by Defendants
admisson, intended to suppotHS—a civilian agency-notthe armed forcesSeed. at2
(projects are meant to “enhance the ability of military forcesipport DHSmore effectively ang
efficiently”); id. at17 (“[b]y serving as a force multiplidor DHS the projects willeduce DHS’
relianceon DoD. . ."); andid. at 18 (projects “may ultimately reduce the demand for military

support over time”femphas added).
7
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Defendantsssert that the border barrier projects are necessary to support military
personnel because the barrienslf‘reduce the demand for DoD personnel and assets at the
locations where the barriers are constructed and allow the redeployment of iBobngé and
assets to other highaffic areas on the border without barrield€gfs.’ Br. 18. Defendants,

however, do not dispute thgsfecuring the borders” and “[c]arrying out .immigration

enforcement functions” ai civilian responsibility which is assignetb DHS, not DoD. 6 U.S.Q.

8 202. Consequently, the border barriemnhast will hdp DoD to support DHS, and if § 2808’s
support requirement can be satisfieddmD supporting civilian agencies, then the support
requirement will apply to any activity in which DoD is involved and become meassdiere
again, Defendants’ interpretation violates fundamental canons of statutoryatdeqor.

lll.  DEFENDANTS’ ARBITRARY AND CAPRICIOUS ACTIONS VIOLAT E THE APA

The administrative record fails to addréssharms to public health and safety caused b
the diversion ofmilitary congructionfunds for the border barrierStatesOp. Br. 13-14. When
they originally requested military construction funds from Congress, Defengeovicd
specificevidenceof the riskdfrom exposure to hazardous and nuclear wastevell as dangers t
military security absent sufficient fundindd. Although Defendants deny actiagpitrarily and
capriciously, notably absent from their brief is any contention that they cogdigeblic health
andsafety in diverting military construction funds to th@rder wall.SeeDefs. Brief18-20.
Failure to consider this “important aspect of the problem” and “relevant fiasog violation of
the APA.Motor Vehicles Nts. Ass’'n of U.S. v. State Farm Mut. Auto. Ins. @63 U.S. 29, 42-
43 (1983).

Unable to show that they considdthis critical factoy Defendants are forced to take the
extraordinary position that their decision to divert funding is entirely insulatedreview
because § 2808 “does not identifiyyfactors that the Secretary must consider in determining
which military construction projects should be deferred in order to fund § 2808 proieets.”
Br. 18 (emphasi®mitted. That is wrong. As a recent decision in this district recognized, eve

where the relevant statute imposeslimitationson whatfactors the agency could rethe

N

government actarbitrarily and capriciously bfailing to take “an impartial look at the balance
8
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struck between the two sides of the s¢af#ate vU.S. Bureau of Land §ymt, 277 F. Supp. 3d
1106, 1112 (N.D. Cal 201 Apluntarily dismissed2018 WL 2735410 (9th Cir. 20%&eealso
Koohi v. United State®976 F.2d 1328, 1131 (9th Cir. 1992) (“the claim of military necessity
not, without more, shield governmahoperations from judicial review.”).

Nor is Defendantsfailure to consider the harms to public health and safety t@ncelling
military construction projects in the Statescused byonsideration of other factorSeeDefs.’
Br. 19. The other factors may lm®untervailing interestbut they do not make the public healt
and safety harms any less of an “important aspect of the prolblaose consideration the APA
demandsThe failure alsais not cured by the fact that Defendantay askCongress to replenish
the fundsSee idIf anything, tharequesshows theabsurdity of Defendants’ scheme: after
Congress denied the President the funds he requested to build an expansive botter wall,
cancelled othe€ongressionally-funded projects so that he could build that which Congress
would not fund, and is now asking Congress to backfill the missing funding for these other|
projectsapparently recognizing that his diversion harms congressional priorities.

Lastly, Defendants also violated the APA tBtying on factors Congress did not intend
Defendants to considesee State Farm63 U.S. at 43)ecause, adescribed belowthey have

used § 2808 to divert funds toward a border wall project Congress repeatedly refused to fu

IV. DEFENDANTS VIOLATED THE CONSTITUTION

A. Defendants’ Invocation of 8 2808 Does Not Immunize Their Constitutional
Violations

Even if Defendants complied with § 2808 and the APA, their actions would still be
unconstitutionaP In opposing the States’ constitutional arguments, Defendants once again
Dalton v. Specterb11 U.S. 462 (1994tlaimingthat the executive branch is immune from a

separation of powersonstitutional challengso long ast invokes some statutory authorftyr its

31f § 2808 were interpreted to allow Defendants’ diversion, that statute would be

will

ind.

invoke

unconstitutional as applieBee, e.gZadvydas v. Das, 533 U.S. 678, 689 (2001) (statutes must
be interpreted to avoid serious constitutional problems when a construction avoiding tloa quest

is fairly possible).
9
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conduct.SeeDefs’ Br. 21.As the Ninth Circuit recognized, that is wroi@jerra ClubStay Order
49-51.

Far from adoptinghebroad propositiomsserted by DefendanteeDalton Court rejected
such a proposition and repeatedly stressed the narrowness of its hbhdingdaintiffsin that
case sought to challenge the president’s selection of a shipyard underearstatiiing the
closure and realignment of military installatioBd1 U.S. at 464. &ause the president’s
decision was not an agency action subject to challenge theAPA,id. at 468-71 the plaintiffs
were forced to assert that theesident’s action was unconstitutional on the expartbe@ry that
“whenever the President acts in excess of his statutory authority, he atges/ible
constitutional separatieof-powers doctrine.1d. at 471. The Supreme Court rejected this the
first observing that “[o]ur cases do not support the proposition that aggoyn by the President
or by another executive officiah excess of his statutory authoritypso factain violation of the
Constitution.”ld. at 472. The Court then noted that “we have often distinguished between @
of constitutional violations and claims that an official has acted in excessstatitory
authority” and that prior decisions would not have distinguished between such cldira$ “[i
executive actions in excess of statutory authority wese factounconstitutional.ld. (emphasis
added). It also reasoned thvatungstown Sheet & Tube Co. v. Saw$é8 U.S. 579 (1952)
“cannot be read for the proposition that an action taken by the President in exuesstatlitory
authoritynecessarilyiolates the Constitutionfd. at 473 (emphasis addegge also id(“The
decisions cited above establish that clagngplyalleging that the President has exceeded his
statutory authority are not ‘constitutional’ claims, subject to judicial revieW) (emphasis
added) As the Ninth Circuit motions panel explaind2glton does not support Defendants’
positionbecausé|[t] here wauld have been no reason for the Court to include the word
‘necessarily—or the other caveaf3alton carefully repeated-“if [statutory and constitutional]
claims were always mutually exclusiv&ierra ClubStay Order 50.

Moreover,the States’ constitutional claims are easily distinguished from the claim in

Dalton. The separation gfowers claimn Dalton wasbased solely othe presiders alleged

pry,

laims

violation of the base closure statute at issue tizakon, 511 U.S. at 474There was no
10
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contentionthat tre president repudiated congressional intent by closing down a military base that

Congress expressed it wanted to keep openchiuld there have been, sirtbe statute at issue
in Dalton allowed Congress to reject the base closure béftwek placeSee idat 465
(discussing The National Defense Authorization Act for Fiscal Year 1991, 10483&, 101
P.L. No. 510, 88 2904(b) and 2908 (1991)). The same is not true hdre,&tates’ claims
concern théundamental constitutional question of whatkhe executive branch may expend
federal funds on a project toward which Congress plainly refused to appropriategfumdi
addition, hese claims are basedpart on explicit prohibitions within the Constitution, such as
the Appropriations Clause, wifi “acts as a separate limit on the President’s powerg Aiken
Cty, 725 F.3d 255, 262 n.3 (D.C. Cir. 2013) (Kavanaugh, J., alternate holding), and the
Presentment Clause, which mandates the procedures that legislative extsiriollow, U.S.
Const., art. |, 8 7, cl. Zlinton v. City of New Yorb24 U.S. 417, 448-49 (1998). Nonilar
constitutional questionsavepresent irDalton.

Further,Dalton cannot preclude the States from challenging the constitutionality of

Defendants’ actions under 8§ 2808 as applied to the facts here. Defendants acknow/liwye,

D

must, that a constitutional claim is implicated if executive “officers rely on a staaitiesiif
violates the Constitution.” DefBr. 21; see also City of New Yqrk24 U.S. at 448-49 (holding
the Line Item Veto Act violates the Presentment Clause). The States’ consitaliallengeo

Defendants’ application of 8§ 2808 here should not be treated any diffeeshinited Stategx

—

rel. Sctweizer v. Oé N.V, 677 F.3d 1228, 1235 (D.C. Cir. 2012) (treating facial separation @
powers challenge “as if it were anasplied challenge”).

Moreover, inChamber of Commerce v. Reitle D.C. Circuit rejected the federal
government’s argument thBalton precluded jdicial review of theplaintiffs’ claim that the
president’s executive order violated the Constitution’s non-delegation doctrine, altheug
government contended that the claim was premised merely on whether the présidedtras
discretion under a statute. 74 F.3d 1322, 1326, 1331-32 (D.C. Cir. T9@6)s because, as the

Court held, “an independent claim of a President’s violation of the Constitution wouwdthlsert

11
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be reviewable.ld. at 1326. For similar reasons, this Court should reject Defésidatiance on
Dalton here*

B. Defendants Violated Separation of Powers Principles

Defendantsother constitutional arguments are equally unavailing. For exampleasiseyt
there is no separation of powers violation because they acted pursaatitdoty grante by
Congress, rather than the President’s inherent authBagpefs’ Br. 21-22. That is plainly
wrong. The States do not dispute that, in the absence of specific congressional approval, §
authorizedDefendantdo divert federal fnds toward emergency military construction projects
under certain circumstances. But the Constitution prohibits Defendants frocrsegethis
statutory authority in a manner that is “incompatible with the expressed or impllied
Congress.’Youngstown343 U.S. at 637 (Jackson, J., concurring). The undisputed facts (a1
Congress’s repeated rejection of border wall fundin2017-18; (b) Congress’s pointed refusa
to appropriate $5.7 billion in requested border wall funding resulting in a government shutg
exclusively over the border walind (c) Congress’s limited $1.375 billion appropriation for
specified pedestrian fencirgdemonstrate that Defendants’ diversion of fuappropriated for
specific military construction projects toward borderriga constructionnot approved by
Congressis “incompatible with the expressed or implied will of Congress.”

Defendants denthat thelimited $1.375 billion appropriation for the barriers in the
Consolidated Appropriations Act, Pub. L. No. 116-6, § 230, 133 Stat. 13, 28 (2019) (CAA)
implicitly prohibitsuse of additional federal funds appropriated for other purposes to constr
border barriersDefs’ Br. 21. But, as the Supreme Court has recognix®tiere Congress has
addressed the subject as it has here, and authorized expenditures where a coneitjahas m
clear implication is that where the condition is not met, the expenditure is not aathtdnited
States v. MacCollon#26 U.S. 317, 3201976). HereCongress addressed the subject of barri

funding in the CAA andmposed limitson the amount of fundings well asvhere, when, and

4 Grupo Mexicano de Desarrollo SA v. All. Bond Fund, 1627 U.S. 308 (1999), Defs.’
Brief 12, is inappositeGrupodid not involve any constitutional claims and addressed a very,
different question — namely, whether the Court had the equitable power to prohibit a holdir
company from disposing of its assets prior to a final judgment despiieeaad rule otherwise.
Id. at 318-19. There is no such question about the Court’s equitable power here.

12
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how the barrier may be built. CAA, 88 23@- The limitations in thenactedstatute—andthe

abundance of féad legislationP1 RIN, Exs. 1420, ECF 59-4,, and the prolonged negotiations

that produced the limited appropriatioth, Exs.21-22, 24-25—express a clear congressional
decision on border barrier funding, which the executive cannot unilaterally coante@ee
Youngstown343 U.S. at 586 (amendmerjectedoy Congress informed holding that seizure
steel mills violated separation of poweiS)jty & Cty. ofSan Francisco. Trump 897 F.3d 1225
1234 (9th Cir. 2018) (“sheer amount of failed legislation” was evidence that theiegec
“attempted to coopt Congress’s power to legislate” in violatich@$eparation of powers).

As this Court has recognized, “it is not Congress’s burden to prohibit the Executive fi
spending the Nation’s funds: it is the Executive’s burden to show that its desiredusgeof
funds was affirmatively approved by Congresiigrra ClubPI Order 4Q(internal quotation
omitted) As such, under the Cstitution,theimplicit restrictionon funding when Congress
appropriates a limited amount of funds for a specific purpose prevents the exeaurtolre foom
using different appropriations to circumvent congressional infsdY oungstown343 U.S. at
609 (Frankfurter, J., concurring) (“It is one thing to draw an intention of Congress fraraber
language . . . where Congress has not addressed itself to a specific situistipmtdtimpossible
however, when Congress did specifically address itself to a problem . . . to finédéacrhe

interstices of legislation the very grant of power which Congress withheld.”).

Moreover, &hough an explicit prohibition was unnecessary, Congerpeessly barred the

executive branch from using a provision like § 2808 to “increase . . . funding for a program
project, or activity as proposed in the President’s budget request for ay@acalnless made
pursuant to a reprogrammiogtransfer provision. CAA 8§ 73However Defendants do not—

and cannot—contend that § 2808 is a reprogramming or transfer provision. Instead, referr

°> Defendants’ citations t8alazar v. Ramah Navajo Chapté67 U.S. 182 (2012) and
Tennessee Valley Auth. v. HA37 U.S. 153 (1978) are not on poiDefs.’ Br. 2122. Salazar’s
mention of “[a]n agency’s discretion to spend appropriated funds is cabined only byttbg t
the appropriation,” applies to the meaning of a particular appropriation rides, inapplicable
to determining the significance of Congress’s refusal to appropriate fbaldzar 567 U.S. at
200 (internal quotation omitted). And Plaintiffs assert not that the CAA “repaalagjency’s
substantive obligations under any statlitennessee Valley Autd37 U.S. at 190, but rathirat
the CAA imposes an implicit limit on spending for border barriers.

D

om

ng
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GeneralAccountability Gfice (GAO) glossary which defines “program, project, or activity” ag
an “[e]lement within a budget accounthey contend that the border wall construction is not g
program, project, activity. Defs.” Br. 23. But evémait definitionwould disqualify the diversion
here, since the diverted DoD funding is intended to supplement the programs, projects, an
activities in DHS'’s budget accountSee, e.g AR 9, 43, 53, 55-56, 120-21.

Finally, Defendants’ reliance drincoln v. Vigil 508 U.S. 182 (1993) is misplaced.
Defendants claim that undemcoln their actions in diverting “military construction funds to
emergacy military construction projects do[] not pose constitutional concerns” because
“Congress could have granted DoD unfettered discretion over its total budgést:"Br. 22.
Lincoln, however, involved a lump-sum appropriatishich was essential to theoGrt's
decision 508 U.S. at 183, 192-93. Whether Congress could grant a lump-sum appropriatio
executive branch for border barriers is beside the point because it did not do so here; to th
contrary Congress imposegpecificlimitations on funding for border barriers. For all of these
reasons, Defendants’ diversion of funds under § 2808 violates separation of powers grinci

C. Defendants Violated the Appropriations Clause

Defendants do not dispute that the Appropriations Clause prohibits the executive brg
from “evad[ing]” spending limitations set by Congress. States’ Op. Br.ittag(Office of Pers.
Mgmt. v. Richmond496 U.S. 414, 428 (1990)hstead, Defendants make the sweeping claim
that any “action undertaken pursuant to a federaltstatu cannot violate the Appropriations
Clause.” Defs Br. 23. That is not sdn Nevaa v. Dept of Energy the D.C. Circuit held that it
was unlawful for the executive branchdedicateportions ofa genera$190 million
appropriatiorfor nuclear waste disposal activitigsnuclear waste disposal activities in Nevad
when Congress had appropriated ddilymillion specifically for Nevadalisposal activitietn a

different appropriatior400 F.3d 9, 16-17 (D.C. Cir. 2005). If actions undertaken pursuant t¢

6 Although Defendants object that there is no cause of action to enforce the CAA, D
Br. 23 n.5, as this Court already has recognized, the States can brindttaotiresand ARA
claims in the absence of an express statutory claim. Moreover, at@nton that this claim falls
outside CAA § 739’s zone of interest is barred by the Ninth Circuit’s decisidiclimosh which
held that third parties may invoke separation of powers principles in disputes over an

1
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D

appropriation rider. 833 F.3dt 1174.
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federal statute could not violate the Appropriations Clausé\évadacase would have come o
differently. Here, just as iNevadathe question presented by the States’ Appropriations Cla
claim is whether Defendants may useeyahappropriations to proceed with border barrier
construction even though Congress explicitly authorized only a far smalbema for
construction in a completely different sector. The States’ constitutiomal idlanot premised

solely on “an interpretation of the statutes,” but also “presents [a] controversythe reach or

ut

use

application of’ the Appropriations Clause, underscoring Whiton does not preclude the States’

Appropriations Clause clainkarrington v. Schlesingeb28 F.2d 455, 458 (4th Cir. 1975).
Defendants assert thatngressional limitations in an appropriation for one agency can
affect how another agency uses money for that same pufpefse Br. 23-24. But Defendants
are unable toffer anycasesupporting this assertion, artteyyignore thahere DoD is diverting
money solely to support the activities of the agency whose appropriation Congréssafipec
limited. See, e.g AR 9, 43, 53, 55-56, 120-21. The recent GAO Opitiat Defendants cite
Defs.’ Br. 24, does not support their position. Defs.’ Br. Ex. 8 at 13 (“[A] more specific
appropriation prevails over a general appropriatieciuding where another agency has the m
specific appropriatiorf) (emphasis added). In any event, Defendants do not disipatt the GAG

rendered this opinion without considering the arguments advandedibyiffs and the courts.

CompareStates’ Op. Br. 17 n.%yith Defs.’ Br. 24.In addition in the most analogous case, the

not

ore

GAO prohibitedone DoD subagency from using a geal appropriation to dredge a river where a

differentsubagency of DoD had funds appropriated for dredging. GAO Opinion, B-139&10
13, 1959). This Court’s prior observatiaas correctthe Appropriations Clause is not so feeb
as to permit executivieranch officials “displeased with a . . . restriction . . . imposed by
Congress,Richmongd496 U.S. at 428, to use DoD to “make a de facto appropriation to DH
evading congressional control entirel§aierra ClubP1 Order 40.

D. Defendants Violated the Presentment Clause

Notably absent from Defendants responghédStatestdemonstration that Defendants
violated thePresentment Clausg any consideration a@he similarities between the President’s

unilateral modification of Congress’ $1.375 billion appropriation for barrier construict the
15
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CAA and the President’s cancellation of select appropriatio@émton v. City of New YorlSee
Defs.’ Br. 24 In City of New Yorkboth houses of Congress passed appropriations billstitaer
president signed those bills into law and simultaneously rejected two appomgiiathose bills.
524 U.S. at 436. Here, in the face of a request for $5.7 billion in barrier funding, both hous
Congress passed the CAA with only $1.375 billion in barrier funding and only for the RideG
Valley; the pesident signed that bill into law and, simultaneously, added $6.7 biitionother
sources tahat appropriation withdwgeographic limitation o where barriers may be buiBierra
Club PI Order 48. Like the lineitem veto inCity of New Yorkthe Resident’s unilateral actions
here ‘reject[] the policy judgment made by Congress” and supplant it withrésedent’'s base
“on the same conditions that Congress evaluated.” 524 U.S. at 438, 443-44.

The federal government argueddity of New Yorkasit doeshere, that there is no
Presentment Clause violation where the congressional enacimpatted by executive actions
retain“real, legal budgetary effectld. at 440-41 (quoting Government’s oral argumebDgfs’
Br. 24 (“the CAA remains in effect’City of New Yorkhoweverrequireslooking at the “legal
and practicaleffect” of the Pesident’s actions. 524 U.S. at 4@nphasis added] he
augmentation of the $1.375 billion appropriation in the CAA with an additional $6.7 billion
“the functional equivalent” of an amendment of Congress’s appropriation, whichetbenBnent
Clause fobids.Id. at 441. Moreover, Defendants ignore that the disapproval process in the
is substantively similar to the disapproval process in the ltém-Veto Act that the Supreme
Court held to be unconstitution&ompares50 U.S.C. § 1622(a)(1)yith 2 U.S.C. § 691b(a). Thi
processloes not simplallow the President to veto original legislative actsuhject to override
by a supemajority of Congresdefs’ Br. 24.If Defendants’ position were accepted, the NEA
would allowthe President tanilateilly divert funds, irrespective of Congress’s refusal to
appropriate funds for that purpose, and then reguiveo-thirds majority of Congrest® reclaim
Congress’s original appropriation that was previously passed into Tdus “authorize[s] the
President to create a different lavone whose text was not voted on by either House of Con

or presented to the President for signatu@aty of New York524 U.Sat 448. That product is
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“surely not a document that may ‘become a law’ pursuant to the procedures desigmed by
Framers of Article |, § 7 of the Constitutiond. at 449.
V.  DEFENDANTS VIOLATED NEPA

Defendants do not dispute that the boroi@rier projects they are constructing are majo
federal actions that “signdantly affect the quality of the human environment” to which NEP
would normally applyDefs.’ Br.24-27; 42 U.S.C. § 4332(CRRobertson v. Methow Valley
Citizens Councjl490 U.S. 332, 348-50 (198%stead, they assert ththeir actions orthe
California and New Mexico 2808 Projecrse exempt from NEPA based § 2808’s “without
regard to any other provision of laelause This argument fails because, as shown alibee,
proposed border-barriers are not authorized under 8§ Z8@8suprat 6-8. For projects being
constructed under 8§ 284, Defendants rely on this Court’s prior riDefg.’ Br. 24-25. As
indicated in their motion, the States continue to contest that r@tagesOp. Br. 19-21.

In addition,regardless oivhether 8808 applies, DOI was obligated to conduct an
environmental review under NEPA before transferring property under its can®ol. See
States’ Op. Br20-21.Defendants deny that this claimproperly before this Court becauswas
not mentioned in the First Amended Complaint. Defs.” Br.Bifithe allegations in the First
Amended Complairgatisfy the general pleading requirements of the Federal Rules of Civil
Procedure and provide Defendants with notice that their actions in faciliatidgrbarier
construction violate NEPA. Fed. R. Civ. P. Rule 8(a); ECE¥392399. Defendants’ authority
for their argumentyasco Products, Inc. v. Southwall Techs.,, 1485 F.3d 989 (9th Cir. 2006)
is distinguishable because thetes issue was plaintif failure to plead fraudulent concealmer
with particularity under Federal Rule of Civil Procedure 9igh)at 991-92 (holding plaintiff
could not toll the statute of limitations based on its allegations of civil conspiramh wimade
for the firsttime in its response to a summary judgment motion). Further, DOI only recently
transferred land to DoD for the § 2808 Projects so it was not possible for the Stathsd® that
particular allegation in the First Amended Complaint filed in M&@hQ AR 3, 30-31.

Nonetheless, the States alleged in that Defendants’ actitendlitate border barrier constructio

nt

violate NEPA and named both DOI and DoD as Defendadp¢seECF 11206-206, 392-399.
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Regarding the merits of the DOI NEPA claitihhe limitations Defendants cite in the Fede
Land Policy and Management Act (FLPMA) do not apply to the § 2808 Projects because U
FLPMA an immediate withdrawal of land is only authorized when necessarye4erpe values
that would otherwise be lost.” 43 U.S.C. § 1714(e). Here, DOI is transferring land to DoD t
construct bordebarriers that will actually harm the land and damage species’ hedihat than
preserving thensee generallyApp’x of Decls. Re: Env. Harms ISO PIs’ MSJalifornia (ECF
220-1), and Defendants failed to produce sufficient evidence toPéntiffs’ expert
testimony’ Thus, Plaintiffs’ evidence of the impa¢tatDOI’s transfer will have on
environmental resourceésundisputed and theases Defendants cite that authorize gerwcy
withdrawals without NEPA compliance in some cingtances are not relevant to DXactions
here The Court should enter judgment for California and New Mexico on their NEPA claim
VI.  THE STATES ARE ENTITLED TO A PERMANENT |INJUNCTION

This Court should grant a permanent injunction prohibileéendants fronusing 8 2808
to defund military construction projects located within the Stete®nstrucborder barrier
projects in California and New Mexicbecause the States meetddithe factors required for

permaneninjunctive relief.eBay Inc. v. MercExchange, L.L,G47 U.S. 388, 391 (2008).

A. Defendants’ Actions Irreparably Harm California and New Mexico

1. Defendants’ Actions Irreparably Harm California’s and New
Mexico’s Sovereign Interests in Enforcing Their State Laws

Defendants appear to concede thatGhlifornia and New Mexico Projects will irreparab

harm thosétates’sovereign interests in enforcing their laws if this Court agrees with the St

" Rather than produce evidence from declarants with expertise in endangered spec
Defendants rely on a single declaration by Alex Beehlar Assistant Secretary of the United
States Army with no apparent expertise or independent knowledge relating tfe\ailoihg the
border—to address the impacts that the DOI's transfer will have on the enviroBG&N236-6.
Assistant Secretary Beehler repeatedly refers to the purported statemamtsined officials at
the United States Fish and Wildlife Service &hdted States Army Corps of Engineers to
support his conclusion that 11 border barrier projects will not have any negative imp&es o
environment, largely based on mitigation measures he has been told maybdguB3, 34, 38-
65, 67-70. Assistant Secretary Beehler’s opinions in this regard lack foundatispeanéative,
and are inadmissibl&ee, e.g.Fed. R. Evid. 602.

8 California and New Mexico also request an injunction prohibiting Defendants from
constructing border barrier projects in California and New Mexico under 8§ 284 ufaridaats

ral

nder

y

ates

€s,

comply with NEPA.
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on their legal claims. Defeadts offer no defense to California and New Mexico’s position 0
this issue, but instead argue that in balancing the parties’ harms related tovejtelief,
Defendants’ interests prevail becags2808 preempts the States’ environmental |&vess.’ Br.
33-35. But Defendants’ argument misses the gwené for two reasons

First, practically, Defendants can omhyoke authorities to override state laws if theywe
fundsto undertake the construction at issue h&tesrdore, Defendants8 2808 diversion
infringes uwn the Plaintiff States’ ability to implement their laws/hich undeniablywill cause
themirreparableharm.See Kansas v. United Stat849 F.3d 1213, 1227 (10th Cir. 2001).

Second, een assumingrguendathat Defendants’ broagading of§ 2808’s “without
regard to any other provision of lawlause is correct, there is no federal preemption becaus
clause does not conflict with the States’ environmental laws. The key poins tiea¢S 2808
does not authorize the 280&l@ornia and New Mexico Projectnd herefore, that clause does
not apply.California and New Mexico are suffering irreparable harm to their soverggests

because Defendantsll not comply with thesé&tates’ laws. State©p. Br. 21-26; AR 4.

2. Defendants’ Actions Irreparably Harm California’s and New
Mexico’s Environment, Wildlife, and Natural Resources

Defendants’ argumentbout the harms to the environmenCialifornia and New Mexico
are lackmerit. Defendants continue to incorrectly assert that populbgi@t-harm is required to
establish irreparable harm to specl@sfs.’ Br. 28. But that is not the correct standard as this
Court previously confirmed. ECF 165 at SiftesP| Ordej). Instead, the standard requires
establishing that “thehallenged action poses a threat of future demonstrable harm to a pro
species.ld. at31. California and New Mexico meet that standard here. St@@sBr.26-30.

Defendants also incorrectly argue that Califosand New Mexico’s harms are
speculative. California and New Mexico have proffered undisputed evidence oftedrammas to

protected species from t82808 projects that justify injunctive reliéStarting with California,

% As noted abovehe Beehler Declaration on which Defendants chiefly rely states
opinions that lack foundation. It also contains numerous inaccuracies. For examplegitisras
in paragraph 66 concerning the Vanderplank Declaration is not accurate as tratidaealoes

e that

tected

not even address the Aplomado falcais limited to rare and protected plant species.
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Defendants claim that impacts the federally endangered Quino Checkerspot Butterfly are
speculative despite the fact that San Diego Project 4 cuts directly thrauighttérfly’s critical
habitat that the federal government designated under the Endangered Spettiggdiett the

species2808 Env. App’x Ex. 1Clark Decl.§ 13) Revised Designation of Critical Habitat for

the Quino Checkerspot butterfly, 74 Fed. Reg. 28,801 (June 17, 2009). This designation was

intendedo preserve habitat “that is essential to the conservation of the sp&6i&€sS.C. §
1533(a)(3)C)(i), and here Defendants will be damaging that habitat for a species that lives
in a few locations in Riverside and San Diego Counties. @adk. 1115-17. Further, Quino
Checkerspot Butterfly havgeen documerd within the San Diego Project 4 project footpridt.
1 16. That Declarant Clark did not observe one during his sitesgslDefs. Br. 28-29, is not
conclusive evidence théhe butterfly isabsentNoris it evidencehat Defendants’ construction
activities will not harm the butterfly and its habitat, particularly given that thecd@oes
dormant and is often not visibl€lark Decl.13-17. And Defendants do not identify any
mitigation measures that would minimimepacts to this imperiled species. Beelidecl. | 70.
Defendants’ responses concerning harms to the federally threatened Cakifstadi&
Gnatcatcher and the Western Burrowing Owl are also defiéefs.’ Br. 29-30. Defendants
acknowledge that Sani&jo Project 4 could harm these species and destroy their hibitat.
While Defendants also claitmat they may considenitigation measures or “best managemen
practices” to reduce impacts, semeasures are entirely speculative because Defendantaag
they can construct the California Projects without complying with any enveotanor species-
protection laws. AR ADefs.’ Br.25. These voluntary mitigation measures do not rebut
California’s evidence of species harm, particularly because theyraredito those “tht could
be undertaken without impeding expeditious construction of Section 2808 projects.” Beehl
Decl. | 70;see Nat'l Wildlife Fed'n v. Nat'l Marine Fisheries Serv24 F.3d 917, 936 (9th Cir.

2008) (rejecting mitigation measures as inadequate for protecting emddrigh species where

there were no “specific and binding plarist their implementation). Further, Defendants have

not proposed any mitigation measuthat—even if properly implementedwould avoid the

harms outlined in the Clark Declaration. Cl&r&cl. 9 1826.
20
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As for vernal pool species, Defendants miss the point of California’s haroraemg

Defs.’ Br.30; Clark Decl. 1 27-33. While vernal paplecies within the San Diego Project 4 site

may be harmed, the focus of California’s argument is that in order to accessjdut site,

Defendants will necessarily need to use an unimproved dirt road that goes thraajipoer

habitat where endangt species such as the San Diego Fairy Shrimp have been documented.

Clark Decl.{ 30-31. Defendants will likely need gradethe road and remove vegetation to

allow access for heavy equipment. Defendants do not contest this popreaadt no evidence

to rebut Plaintiffs’ argument thaff-site construction to facilitate San Diego Project 4 will harm

vernal pool species and destroy their habidafs.’ Br. 30; see generally8eehler Decl.
Concerning harms to the white-sided jackrabbit in New Mexico, Defendantsopositi
appears to be that it is fine if the remaining th&sed population of this New Mexitloreatened

species dies off as a result of El Paso Projects 2 and 8 since it “was never &kienabtindant

in the area.Defs! Br. 31. Defendantfail to rebut the States’ evidence that El Paso Project § will

completely block the hares’ migration corridor between the U.S. and Mexico, afieddny
Declarant Traphagewhom the U.S. Fish & Wildlife Service recognizes as an expert on this

speciesld.; 2808 Env. App’x Ex. 5 (Traphagen Decl. § 18, Ex. B); 12-Month Finding on a

Petition to List the Whit&ided Jackrabbit as Threatened or Endangered, 75 Fed. Reg. 53,6

(Sept. 1, 2010). Defendants also do not challenge that habitat connectivity beve&tfexico
and Mexico is critical for the hares’ survival, and that the jackrabbit will mosy ldke off in the
United Stated El PasoProjects2 and 8roceed. Beehlddecl. § 65(stating “[t]he loss of these
populations is not likely to result in a significant gap in the range of the taxas.™r the
jaguar, though much of its critical habitat is adjacent tgtbgectsites, that species still faces
harm because El Paso Projects 2 and 8 will block the eamtesthcorridor of the jaguar’s habita
between the U.S. and Mexico. Trapha@atl. § 21. Because New Mexico has demonstrated
El Paso Projects 2 and 8 postnigeat of‘future demonstrable harmbd these protected species

StatesP| Order 31this Court should issue an injunction to halt project construction.
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3.  The Cancellation of Military Construction Projects in Colorado,
Hawaii, Maryland, New Mexico, New York, Oregon, Virginia, and
Wisconsin Causeshose Statedrreparable Financial Harm

Defendants argue that financial harms asserted by the States are “general@athtom
about harm to their local economies,” and as such “are insufficient to estahhding, let alone
irreparable injury warranting a permanent injunctiddefs.’ Br. 3. However, Defendants
mischaracterize the States’ claims by conflating losses to the “States’ losahees”with

losses to the coffers of tiateshemselvem the fom of “fewer taxes” collectedd. at 32;see

alsoStates'Op. Br. 31 (noting that while the diverted construction would have brought $366

million in benefits to the States’ economies, tidvelosses suffered by tB¢atesvould be $36
million). Although the $36 million decrease in tax revenues collecte@dlprado, Hawaii,
Maryland, New Mexico, New York, Oregon, Virginia, and Wisconsia necessary result of th
$366 million decline in local economic activity, Hestatesseek redress only for the former,
which is an injurydirectly impactinghesestates themselve'.That financial harm is clearly
cognizable, despite Defendants’ unsupported suggestion that only “direct reaypigr@snoney
for the deferred military construction projects” suffer economic harns.Cf. 32. Finally,
Defendants are wrong to claim these are irrelevant because they are not “irreplatadni83.
Defendants have repeatedly asserted theirfinancial harms as relevant, and precedent holg
that economic harm can be irreparable when, as here, a party would not be abheto reco
moneary damages.
a. Lost Tax Revenues Cognizable Financial Harm

Defendants’ implication that th8tates could only assert economic loss by showing the
would be “direct recipients” of federal dollars is simply incorrBeifs.’ Br.32. Colorado,
Hawaii, Marylard, New Mexico, New York, Oregon, Virginia, and Wisconsam assert any
“harm to [their] own economic interests,” including lost opportunities for an ecoribenefit.”

City of Olmsted Falls v.éd. Aviation Admin.292 F.3d 261, 268 (D.C. Cir. 2008ty of New

101t is for this reason that Defendants’ discussiopasens patriaestanding is irrelevant.
Defs.’ Br. 33 (“[T]o the extent the States’ theory is that they effectiialyeparens patriae
standing on behalf of contractors who would otherwise be direct recipients of the lfandisey
[sic] fails.”). While the States daot concede that Defendants’ arguments reganuingns

patriaeclaims are correct, they do not assert any financial harms on behalf obtéants here|.
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York 524 U.Sat431. The Ninth Circuithasrecognized statésind municipalitie’slost tax
revenues as a result of federal actiaasiarmSee, e.gCity of Sausalito v. O’'Neill386 F.3d
1186, 1194 (9th Cir. 2004) (recognizing financial harm fronter alia, decreased tax revenue
caused by federal plan to rehabilitate a former military b&sg);,of Oakland v. Lynctv98 F.3d
1159, 1164 (9th Cir. 2015) (recognizing “expectasklof tax revenue” dgarm).
Defendantswhomake no attempt to distinguisihe binding circuit precedents 8ausalito
andOakland insteadobject that only one cas€alifornia v. Azar 911 F.3d 558 (9th Cir. 2018)
cert. denied sub norfeven address® the Supreme Court’s decisionWyoming v. Oklahoma
502 U.S. 437 (1992pefs.’ Br. 33. HoweverSausalitoandOaklandare entirely consistent with
Wyoming which explicitly holds that a state can suffer “direct injury in the formlogs of
specifictax revenues” traceable to federal action. 502 U.S.&#%@4 Furthermore, Defendants’
argument that iWyomingthere was a “direct link between Oklahoma’s law targeting coal us

and a specific stream of [Wyoming’s] tax revenue based on coal extfastedistinction

without a differenceDefs.’ Br.32. The “specific stream of tax revenue” that will be lost by the

states heres no less “directly linked” to Defendants’ actions than the predicted declinebf cg
purchases iWVyoming
Defendants also do not dispute the methodology or conclusions of the States’ expert
economic tax benefits brought by military construction and projected lostvienue fromthe
cancellation of military construction. Insteaitjng outof-circuit cases (two of which prdate
Wyomings recognition of lost tax revenue as cognizable harm), Defendegus that this Court
should ignore these harms because they constitute a “generalized grievahstntly related
to the wrong for which relief is soughDlefs.’ Br. 32 But, those cases involved alleged harms

that were far more generalized and speculative than those at issuewaex rel.Miller v.

Block 771 F.2d 347, 353 (8th Cir. 1985) (state plaintiff claimed that “but for the Secretary’s

implementation of . . . disaster relief prograegricultufal] production [would] suffer . . .
forcing unemployment up and state tax revenues dowehnsylvaniar. Kleppe 533 F.2d 668,

671-72 & n.14 (D.C. Cir. 1976) (state plaintiff claimed, solely during oral argument and in

age

on th

]

D

“sketchy and uncertain” terms, that federal assistance to rebuild hurdaameged businesses
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was needed to avoid losing “tax revenuefijas v. DynCorp752 F.3d 1011, 1015 (D.C. Cir.
2014) (Ecuadorian provinces asserted #maherbicidespraying operation caused a loss of tax
revenues, but quantified claim solely by comparing current “annual budgatsiefdth their
generally balanced budgets before the spraying began,” and plaintiffs’ “gen eoted that
there [were] amumber of economic and environmental factors that were responsible for the
[recent] budget deficits, including . . . a volcanic eruption”). In contrast, the 'Stgte®s here
are not generalized or speculative. The lost tax revenues at issue aetecandrquantifiable,
and will inexorably result from the loss of specific, identified construction gojeithin the
States’ bordersSeeReaser Decl{ 1829.
b. Lost Tax Revenue Constitutes Irreparable Harm

Finally, Defendants are wrong to assert that “loss of tax revenue is nc¢@arable
injury.” Defs.’ Br.31. Both before this Court and the Ninth Circuit, Defendants have repeat
asserted their own economic harms as relevant toala@cing inquiry when consideg
injunctive relief.See, e.gDefs.” Notice of Mot. and Mot. for Partial Summ. J. and @pg4,
California (June 19, 2019ECF 182 (arguing against injunctive relief based on “significant
costs” to Defendants, including “unrecoverable fees and penalties of hundreds of thousan
dollars”); Br. for Defs-Appellants 51-52California v. Trump No. 19-16102 (9th Cir. 2019),
ECF 85(arguing that “unrecoverable fees and penalties” incurred by Defendangsl telat
suspension of constructiavere “misweighed” among the relevant harmépre importantly,
even though “[e]Jconomic harm is not normally considered irreparablel[,] . . . such harm is
irreparable [where] the states will not be able to recover monetary damages’pencaie for
the harms allegedzar, 911 F.3cht 581. Because Colorado, Hawaii, Maryland, New Mexico,
New York, Oregon, Virginia, and Wisconsinl\not be able to recover tax benefits aadenues
lost by the diversion of military construction projects, those harms should be ceddigehis

Court as further justifying injunctive relief.

edly

s of
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B. The Balance of Hardships and Public Interest Favor Granting a
Permanent Injunction

Defendantsnake no effort to meaningfully engage with the States’ arguments regdrdi
balance of hans. Defendants entirely fail to address any harms to the public interdghgesu
from the cancellation of the military projects at issue as identified in the Staggshgprief.See
States’Op. Br. 13-14, 35, 2808 MFRIIN Exs. 219 (cataloging sevetwarms to both the military
and to the general public that Defendants themselves stated would result if the piditary
construction projects were not undertakémhicus curiadragq and Afghanistan Veterans of
America have further detaildsarms to tk “safety, quality of life, or work environment for
military service members and their families” that would result from Defendants’stims Brief

of Iraq and Afghanistan Veterans of Americafasicus Curiaen Supp.of PIs’ Mot. for Partial

Summ. J. 4-8California, (Oct. 22, 2019)ECF 22. Ignoring these interests, Defendants simply

repeat their position thateiCourt should entirely defer to the President’s determination that
armed forces “are required to confront this crisis” at the bordefs.TBr. 34. However,
Defendants’ refusal to acknowledge these competing and compelling impactptblibe
interest does not negate their existence.

Defendants similarly fail to address the harms their actions would cause tatdg S
sovereign ingrests. As explained above, Defendants cannot merely assaspteenacy of
federal law here, where it is only Defendanislawful actions that lead to the curtailing of stat
sovereignty, in direct conflict with congressional int&#esupraat 19.

Finally, and most fundamentally, Defendants fail to explain how the public inter@she
balance of hardship can favor their continued unlawful and unconstitutional diversion of fu
SeeRodriguez v. Robbing15 F.3d 1127, 1145 (9th Cir. 2013).

CONCLUSION

For the reasons stated abo&intiffs ask that the Court grant their Motion for Partial

Summary Judgment, ordére States’ requested injunctive and declaratory relief, and deny

DefendantsMotion for Partial Summary Judgment.
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MicHAEL P.CAYABAN

CHRISTINE CHUANG

EDWARD H. OCHOA

Supervising Deputy Attorneys General

/s/ Heather C. Leslie

HEATHERC. LESLIE

BRrIAN J.BILFORD

SPARSHS. KHANDESHI

LEEI. SHERMAN

JANELLE M. SMITH

JAMES F. ZAHRADKA ||

Deputy Attorneys General

Attorneys for Plaintiff State of California

CLARE E. CONNORS

Attorney General of Hawaii

ROBERT T. NAKATSUJI &ppearance pro
hac vice

Deputy Solicitor General

Attorneys for Plaintiff State of Hawaii

HECTOR BALDERAS

Attorney General of New Mexico

TANIA MAESTAS (appearancero hac vice
Chief Deputy Attorney General

NICHOLAS M. SYDOW

Civil Appellate Chief

JENNIE LUSK

Civil Rights Bureau Chief

Attorneys for Plaintiff State of New Mexico
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LETITIA JAMES
Attorney General of New York

MATTHEW COLANGELO (appearancero hac

vice)

Chief Counsel foFederal Initiatives
STEVEN C. WU

Deputy Solicitor General

ERIC R. HAREN

Special Counsel

GAVIN MCCABE

Special Assistant Attorney General
AMANDA MEYER

Assistant Attorney General
Attorneys forPlaintiff State of New York

MARK R. HERRING

Attorney General of Virginia

TOBY J. HEYTENS

Solicitor General, Counsel of Record
MICHELLE S. KALLEN

MARTINE E. CICCONI

Deputy SolicitorGeneral

JESSICA M. SAMUELS

Assistant Solicitor General

ZACHARY R. GLUBIAK (pro hac vice pending

Attorney

Attorneys for the Commonwealth of Virginia
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ELLEN ROSENBLUM

Attorney General of @gon

J. NICOLE DEFEVER

Senior Assistant Attorney General
Attorneys forPlaintiff State of Oregon

JOSHUA L. KAUL

Attorney General of Wisconsin

GABE JOHNSONKARP (appearancero
hac vice

AssistantAttorney General

Attorneys for Plaintiff State of Wisconsin
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ATTESTATION OF SIGNA TURES

I, Heather C. Leslie, hereby attest, pursuant to Local Civil Rilg)&) of the Northern
District of California that concurrence in the filing of this document has been obteane@#&ch

signatory hereto.

/s/ Heather C. Leslie

HEATHERC. LESLIE
Deputy Attorney General
Attorney for Plaintiff
State of California
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