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Hpeech, LLC et al v. County of Alameda Doc.

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

CITIZENS FOR FREE SPEECH, LLC; Case No: C 19-1026 SBA
MICHAEL SHAW,
RELATED TO:
Plaintiffs, No. C 18-00834 SBA
VS. ORDER DENYING DEFENDANT'S
MOTION FOR ATTORNEY'S FEES
COUNTY OF ALAMEDA,
Dkt. 33
Defendant.

The instant lawsuit is the tloiiin a series of lawsuits cght by Plaitiffs Citizens
for Free Speech, LLC (“Citizens”) and Michaela®h(“Shaw”) to challenge efforts by the
County of Alameda the County”) to abate sevetallboards (“Signs”) displayed on
Shaw’s property. The Court previously gieshthe County’s motioto dismiss as to
Plaintiff's federal claims withatieave to amend. Dkt. 3TThe Court declined to assert
supplemental jurisdiction ovéine remaining state lawaims, which were dismissed
without prejudice to refiling in state court. Id.

This matter is now before the Court oe Bounty’s Motion fo Attorney’s Fees
pursuant to 42 U.S.C. § 1988. Having read considered the papers submitted in
connection with the motion, éhCourt DENIES the Countyimotion for the reasons set
forth below. The Court, in its discretidimds this matter suitablfor resolution without

oral argument._See Fed. R. Civ. P.Bj8\.D. Cal. Civ. L.R. 7-1(b).
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l. BACKGROUND

A.  FACTUAL SUMMARY 1!

In or about 2014, Citizensxd Shaw entered into an agneent allowing Citizens to
construct the Signs on &h’s property, which is located an unincorporated area of the
County. The Signs violate various provisiaisTitle 17 of theAlameda County General
Ordinance Code (“Zoning Ordinance” or “Ordimce”). As a resulthe County declared
the Signs to be a public nuisance and bedfantg to compel Plaintiffs to remove the
Signs.

On June 1, 2014, Plaintiffs filed thedi of four repetitive lawsuits against the
County regarding the Signs atite County’s effo to abate themin Citizens for Free

Speech v. County of Ameda, No. C 14-2513 CRB (“Citizelii’), Plaintiffs pursued an as-

applied challenge under the$tiAmendment, facial chaliges under the First Amendmer
to five different sections of the Zoning Ondnce, and equal protection challenges to two
other sections of the Ordinance. After extensive court proceedings lasting over three
Judge Charles Breyer, the assigned judgected essentially all of Plaintiffs’
constitutional challenges to the Zoning Ordinahddltimately, Judg Breyer concluded
that Plaintiffs accomplished “wetittle” and that they failed toealize “the primary goal of
the litigation,” i.e., the recove of actual damages angarmanent injunction allowing
them to maintain the Signs without facingaedment proceedings biye County. Judge
Breyer entered judgment on March 812, from which no appeal was taken.

Upon the conclusion ofi@izens |, the County resumed the abatement process by

serving Shaw with a new Noe to Abate on Septemb28, 2017 (“2Q7 Abatement

1 Unless otherwise indicated, the followifagtual summary is take from the Court’
Order Partially Granting Defendant’s Motitm Dismiss (“11/06/19 Order”), Dkt. 31.

2 Judge Breyer found merit tme aspect of Plaintiffs’ equal protection claim.
Following that order, the County amendbd section of the Zoning Ordinance and
removed the flawed language. Satisfied i amendment, the Cauejected Plaintiffs’
request for a permanent injunction bagrthe County from enforcing the Zoning
Ordinance as it existed at thme Plaintiffs initiated the aan. 11/06/19 Order at 3.
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Notice”). Id. at 4. Plaintiffs respondedttze notice by filing Citizens for Free Speech v.
County of AlamedalNo. C 18-00834 SBA (“Citizens™) on February 2, 2018, again

challenging the constitutionality of the Zoni@gdinance. On matn of the County, the
Court dismissed Plaintiffs’ claims for lack si@ibject matter jurisdiction and alternatively
for failure to state a claim. On Septembe2@18, the Court entetidinal judgment, which
Plaintiffs have appealed to the Ninth Circuit.

Upon the conclusion of Citens Il, the County againsemed the abatement proces
by rescheduling the administrative hearinglosm 2017 Abatement Notice. On November
8, 2018, the East County Board of Zonikdjustments (“Zoning Board”) conducted the
hearing, during which Pladiiffs presented evidence @mestimony to challenge the
abatement notice. The ZoniBgard ruled against Plaintifend issued an abatement ordg
declaring the Property to be in violationtbé Zoning Ordinance. Pauant to the Zoning
Ordinance, Plaintiffs appealed the ZonBgard’s decision to the County Board of
Supervisors. The Board of Supervisors coteldi@ hearing on the appeal on February 5
2019, and thereafter upheld the Zoning Board’s decision.

On February 25, 2019, Phdiffs commenced the instarthird action against the
County. The pleadings alleged eight claimsra&ief, the first two of which were federal
claims for violation of free speech under fiest Amendment and violation of the right to
due process under the Fourteenth Amendmespectively._Id. The remaining state law
causes of action included claims for a wifiedministrative mandamus and a writ of
prohibition pursuant to California Code oiv@iProcedure sections094.5 and 1103,
respectively._ld. As relief, Plaintiffs sougirter alia, an injunction barring the County
from taking any action against Plaintiffs witispect to the Signs, a declaration that the
abatement order is void, and a declarati@t the Zoning Ordinands unenforceable.

On November 6, 2019, the Court issusdcorder granting th€ounty’s motion to
dismiss as to Plaintiffs’ federal claims atheclining to assert supplemental jurisdiction
over their remaining state law causes of actidfth regard to the First Amendment claim

the Court found that it was barred by res judieata result of Citizenl and Citizens |I.
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In the alternative, the Countiled that the First Amendment claim failed on the merits.
With regard to the due process claim, tlo@ found that Plaintis abandoned the claim
by failing to respond to the Courgyarguments for dismissaPlaintiffs’ failure to respond
notwithstanding, the Court independenthabaed each of the County’s substantive
contentions and found themke meritorious. Plaintiffs v@ appealed the Court’s ruling
to the Ninth Circuit. Dkt. 386.

Pursuant to 42 U.S.®.1988, the County now moves a fee award in the amount
of $45,393.93 to recover the cost of defegdagainst the federal claims and bringing the
instant fee motion. Plaintiffs have filed apposition to the motion in response to which
the County has filed a reply. The matter is rfally briefed and ripe for adjudication.

Il. LEGAL STANDARD
Under 42 U.S.C. § 1988(b), a districiuzt has the discretion to award reasonable

attorney’s fees and costs to the prevaifpagty in an action braght under 42 U.S.C.
8 1983. Harris v. Marhoefer, 24 F.3d 16, 1&(Gir. 1994). While sccessful plaintiffs in

civil rights actions are awarded attornefggs “as a matter of course,” prevailing

defendants are awarded fees only in “exiogl cases.” Harris v. Maricopa Cnty.

Superior Court, 631 F.3d3, 968 (9th Cir. 2011). Me specifically, a prevailing

defendant in a civil rights caseawarded fees only if the ad finds that the plaintiff's
action was “frivolous, unreasonable, or groundlesshat the plaintiff continued to litigate
after it clearly became so.” Christiansp@arment Co. v. EEOC, 434 U.S. 412, 421
(1978);_Tutor-Saliba Corpy. City of Hailey, 452 F.3d Bb, 1061 (9th Cir. 2006). “A case

may be deemed frivolous onlyhen the ‘result is obvious or the ... arguments of error ar

3 After the Court dismissed thesiiant action, Plaintiffs filed fourth lawsuit against
the County, see Citizens forder Speech v. County of Alada, No. 19-5269 SI, again
challenging the constitutionality and legaldithe Zoning Ordinareand the County’s
efforts to abate the Signs. Plaintiffs dissed the action on December 5, 2019, after Jud
lllston referred the matter to this Courtdetermine whether the new action was related t
the instant action.
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wholly without merit.”” Karan v. City of Burbank, 352 Bd 1188, 119%9th Cir. 2003)

(citation omitted).
.  DISCUSSION

A. EXCEPTIONAL CASE

The County contends thatiths an exceptional case tire ground that Plaintiffs’
federal claims were frivolous frotheir inception. Plaintiffergue the contrary; i.e., that
they had a good faith basig footh their First Amendmeiaind due process claims. The
Court addresses each claim below.

1. First Amendment Claim

The crux of Plaintiffs’ First Amendmeilaim is that the Zoning Ordinance
constitutes an impermissible prior resttaon speech. Prior restraints are not
“unconstitutional per se” but apresumed to be constitutionallyvalid. FW/PBS, Inc. v.

City of Dallas, 493 U.S. 215, 225 (1990)nder Freedman v. Maryland, 380 U.S. 51

(1965), a regulation constituting a prior resttaarvives constitutional scrutiny only if it
incorporates “procedural safeguards desigoembviate the dangers of a censorship
system.” _Id. at 58. The Supreme Court has held, howeg that content-neutral permitting
schemes need not contain the procedurafsafels described in Freedman. Thomas, 53
U.S. at 322; accord Epona v. Cty. of Manat, 876 F.3d 1214, 12%Sth Cir. 2017) (“the

Freedman safeguards are not required forestsrieutral time, place, and manner permit
schemes”) (citing Thomas, 534 U.S. at 322-23).
a) Res Judicata
The gist of Plaintiffs’ First Amendmeiclaim is that the Zoning Ordinance

constitutes an impermissible, content-based pestraint on speech due to (1) the lack of

4 Those safeguards are as follows: “(1) eastraint prior to judicial review can be
imposed only for a specified bfiperiod during which the sta$ quo must be maintained;
(2) eerditious judicial review of that de@simust be available; and (3) the censor mus
bear the burden of going to court to supptessspeech and must bear the burden of prog
once in court.”_Thomas v. Chi. Park Di%34 U.S. 316, 321 (22) (citing FW/PBS, 493
U.S. at 227 & Freedman, 380 U.S. at 58-60).
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procedural safeguards and (2) the unfetteliscretion allegedly afforded to County
officials to limit speech._Se@ompl. 11 39, 60; see alssPIOpp’n to Def.’s Mot. to
Dismiss at 1, 2-6, Dkt. 19. Inits 11/06/@3der, the Court ruled that this claim is

precluded by the doctrine of res judicata, which “bars any subsequent suit on claims t
were raised or could have berised in a prior action.”_delrherapeutics, Inc. v. Lash

Group, Inc., 586 F. 3d2D4, 1212 (9th Cir. 2009).

For res judicata to apply, there must bégriralia, an identity oflaims between the
present and former action. See Ruiz v.l#mish Cty. Pub. UtilDist. No. 1, 824 F.3d
1161, 1164 (9th Cir. 2016 An identity of clams exists when the “two suits arise out of

the same transactional nucleus of facts.”nkna United Airlines, 26 F.3d 845, 851 (9th

Cir. 2000). Here, Plaintiffs brought facehd as applied claims in the prior actions
challenging the constitutionalignd enforceability of the Zong Ordinance, including
claim predicated on the right to free speech.séah, Plaintiffs ealsi could have raised
their “new” free speech claim those actions and, in fact, did so in Citizens Il. See

11/06/19 Order at 10.

In response to thedinty’s motion to dismiss, Pldiffs argued that they could not
have brought their new First Amendment claarlier because it is predicated on post-
Citizens 1l events; to wit, gnCounty’s administrative haag on the 2017 Abatement
Notice held on February 5, 2019. See id®-40. However, that contention was belied by
the pleadings as well as Plaintiffs’ oppasitibrief, which confirmed that the free speech
claim was based on the claim that the AgnDrdinance lacks the requisite procedural
safeguards to protect speech and vests Cafhtyals with unfettered discretion to
suppress speech—a claim indistinguishable filoenfree speech claim alleged in Citizens

Il. Consequently, the facts alleged regarding the 2019ngelaad no mateai impact on

hat
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the substance of the free speech claim, whichdchave been (and wjppresented in the
prior actions

Tellingly, Plaintiffs’ opposition to the instafiee motion completely fails to addresg
the Court’s res judicata ruling, thereby conogdihe correctness of the Court’s ruling. Se

City of Arcadia v. U.S. EnV. Protection Agency, 265 Bupp. 2d 1142, 1154 n.16 (N.D.

Cal. 2003) (“Plaintiffs do norespond to Defendants’ argent .... The Court agrees with
Defendants that the implication of this lamkresponse is thainy opposition to this
argument is waived.”) (Armstrong,); see also Shakur v.18t0, 514 F.3d 878, 892 (9th

Cir. 2008) (opposing party waives argumentsibyraising them in anpposition). Thus,
for the foregoing reasons, the Court finds tP&intiff's free speech claim was frivolous

from the outset. Buster v. &sen, 104 F.3d 1186, 1990 (@ir. 1997) (affirming Rule 11

sanctions based on finding that the plaintitfaims were “frivolous” because they were
barred by res judicata).
2. Merits

As an alternative matter, the Court firttlat Plaintiffs’ free speech claim is
frivolous on the merits. As notgthe gravamen of the claimtisat the disputed provisions
of the Zoning Ordinance amouto a prior restraint ogpeech that caot survive
constitutional scrutiny because they lack procedural safeguards identified by the Supr,
Court in Freedman. As noted, however, theafeguards apply only where the regulation
are content-based and inapt if the regulation is content-neutral. Thomas, 534 U.S. at
Epona, 876 F.3d at 1225.

Here, the Court analyzed the Zoning Ordiog, including the specific sections

thereof at issue, and concluded that theycontent-neutral; therefore, Freedman’s

procedural safeguards are not required. 11@&rder at 11. Notably, in opposing the

5 Separate from its First Amendment claPfaintiffs alleged that the 2019 hearin
was flawed. As the Court explained in its dissal order, issues specifically related to th
manner in which that hearing was conductgghig of Plaintiffs’ adninistrative mandamus
claim under California Code of Civil Procedi§d.094.5. The Court, however, declined t
assert supplemental jurisdiction oWaintiffs’ state law claims.
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County’s motion to dismiss, Plaintiffsainot address any prision of the Zoning
Ordinance, but instead claim#utht Judge Breyer had conchusly ruled in_Citizens | that
the Zoning Ordinance is a cemit-based regulatory scheme. The Court rejected that
contention, since Judge Bexymade no such findirfg See 11/06/19 Order at 12-13.

In the context of the instant motion, Pl#iis contend that the Court erred in citing

Freedman as the source of the procedural safeguards requirement. The import of this

argument is unclear, since the only procedsaééguards referenced by Plaintiffs are thog

articulated in Freedman. For instance, Rifishcited Southeastern Promotions, Ltd. v.

Conrad, 420 U.S. 54660 (1975) for “the basic requiremts for procedural safeguards or
speech restrictions....” Pls.” Opp’n to Mot.Dasmiss at 5, Dkt. 19. Yet, the safeguards

identified in that case are those articulatefiieedman. See Southeastern Promotions, 4

U.S. at 560 (“We held in Freedman, and wefiem here, that a system of prior restraint
runs afoul of the First Amendment if it laxkertain safeguards..).(citing Freedman, 380
U.S. at 58).

Next, Plaintiffs contend that the Cowtdetermination that the Zoning Ordinance
provisions at issue are content neutral tiatcary to Ninth Circuit precedent” and that

Epona “expressly overruled Judge Breyer’sisien in the 2017 Action [i.e., Citizens 1].”

Pl.’s Opp’n to Mot. to Dismiss at 5 (citir@itizens for Free Speech, LLC v. County of
Alameda, 114 F. Supp. 3d 9855-66 (N.D. Cal. 2015)). Theport of this contention is

likewise unclear. To the extent that Pldistare now relying on Epona (which they did

not previously cite in opposition to the Countyistion to dismiss) to demonstrate that th
Zoning Ordinance is content-based, their axgat is misplaced. As noted, in finding the
Zoning Ordinance provisions tee content neutral, the Couobked to the language of the

regulation itself and did not rely on any find by Judge Breyer. The Court addressed

6 A more extensive discussion of this issuieet forth in the 11/06/19 Order. Dkt.
31 at 12-13.
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Judge Breyer’s ruling only to address Plaintiéisoneous contention that he ruled that th
Zoning Ordinance as a whole was content-based.

The above notwithstanding, Plaintifisontention that Epona overruled Judge
Breyer’s decision in Citizens |—or otherwisonclusively establishes that the Zoning
Ordinance is content-based—is wholly att merit. In Citiens |, Judge Breyer
addressed Plaintiffs’ numeroas applied free speech challenges to the Zoning Ordinan
and in doing so, analyzed whether varioestions thereof affoetl County officials
unfettered discretion to malkermitting decisions. Citizen, 114 F. Supp. at 956-957.
With regard to section 17.54.130 of thentgg Ordinance, he ruled that the review
procedures applicable to the conditionad permit (“CUP”) process appropriately limited
the discretion exercised by County officials floree independent reasons. Id. at 965. Ot
of the reasons discussed was that challengdel &iplication decisions are reviewed with
a reasonable time frame in accordance witlif@aia’s Permit Streamlining Act, Cal.
Gov't Code 8§ 65920, et seq. (“PSA”), whiplovides the requisite timeline for decisions
on “development projects.”_Id.

In Epona, a property ownseeking to rent out his property for weddings filed suit
against the County of Ventura (“Ventura”)dballenge its requirement that landowners
obtain a CUP to host outdoseddings on their propertie&smong other things, the court
considered whether the Freedman safeguampléeal to the CUP permitting scheme, whicl
in turn, raised the question whether the scheme is contereutral. Epona, 876 F.3d at
1225. The court noted that “a permitting scieeis not ‘content neutral’ if it vests
unbridled discretion in a permitting official....Id. In that regard, the court addressed
whether the permitting scheme Ited Ventura official’s disetion with respect to the
amount of time within which Ventura is reged to render a permitting decision. Id.

Ventura citied Citizens | for the propositioratithe PSA supplies “a time limit that cabins

7THA] %_er_mitting scheme is not ‘content nedtr&it vests unbridled discretion in a
permitting official....” Emna, 876 F.3d at 1225.
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official discretion.” Epona, 876 F.3d at 1226. The Ninth Circuit rejected Ventura’'s
contention, finding that the RSonly applies to “development projects,” and that becaus
permit to host weddings will not necessarilguee construction or reconstruction, the PS
time limits do not apply. Idimportantly, the Ninth Circuit di not overrule Judge Breyer’s
published decision in Citizens I; ratherettourt merely found that his decision was
inapposite because the regulatory schenesat—the CUP requirement for outdoor
weddings—was outside the scope of the P$Aus, Epona has no bearing on the proprie
of Judge Breyer's finding in Citizensegarding section 154.130 of the Zoning
Ordinance.
3. Due Process

Plaintiffs’ second federal claim is action 1983 due pross claim. The Due

Process Clause of the FourtdeAmendment “forbids the &te to deprive any person of

life, liberty or property without due processlaiv.” Goss v. Lopez, 419 U.S. 565, 572

(1975). “A procedural due process atanas two elements: deprivation of a

constitutionally protected liberty or propertytenest and denial @dequate procedural

protection.” Krainski v. Nevada ex rel. Bol. Regents of Nevada Sys. of Higher Educ.,
616 F.3d 963, 970 (9th Cir. 2010). “To haveroperty interest in a benefit, a person
clearly must have more than abstract need or desire for ile must have more than a
unilateral expectation of it. He must, instelhdye a legitimate claim of entitlement to it.”

Board of Regents of State CollegefReth, 408 U.S. 564, 577 (1972).

In their Complaint, Plaintiffs alleged, in an entirely conclusognner, that “the
conduct of the County ... subjiscthe Plaintiffs to the depation of due process rights
secured by the Fourteenth &mdment to the United Statedstitution.” Compl. § 42.
While acknowledging that they had received ec®bf and the opportunity to be heard at
the abatement hearing, Plaffgicontend that they shouldhve been afforded additional
process at the abatement hearing and the gubseappeal hearing. Id. 1 20, 27. In
addition, the Board of Supervisois alleged to have beenidbed” against Citizens. Id.
127.
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a) Waiver

The County moved for dismissal of Plaifgi due process claim on the grounds thg
(1) Plaintiffs received all the process thegre due, (2) the additial process sought by
Plaintiffs would not have altered the outcoai¢he proceeding becau®laintiffs admitted
that the Signs violate the Zoning Ordinanaed (3) no facts are alleged to support
Plaintiffs’ claim of bias. Def.’s Mot. at 5-10n their oppositionPlaintiffs offered no
response to the aforementioned argumentssugh, the Court construed Plaintiffs’ silency
as an abandonmeot their federal due proceskim. 11/06/19 Order at 16.

Plaintiffs now assert #t they did, in fact, regmd to the County’s argument

regarding due process, and pdmtheir argument regarding the County’s alleged failure
comply with Government Codsection 25845 (“section 25845")See Opp’n to Def.’s

Mot. for Attorney’s Fees (“Opp’n”) at 7, @k35. Plaintiffs are mixing apples with
oranges. In their motion to dismisset@ounty made specific and detailed arguments,
supported by legal analysis and citationsdse law, demonstrating the infirmity of
Plaintiffs’ federal due process claim. Jef.’s Mot. to Dismiss at 5-10, Dkt. 17.
Plaintiffs offered no response any of those contention®laintiffs’ argument pertaining
to section 25845 did not address their feddua process claim; rather, it concerned their
state law cause of action for administratmandamus under California Code of Civil
Procedure section 1094.5. See Opp’n to Def.’s Mot. for Atty. Fees at 6; Opp’n to Mot
Dismiss at 6; Compl. § 62. As such, it isail from the record th&aintiffs offered no
response to the County’s arguments for désinig the federal due process claim, therebyj

resulting in an abandonment of said claime 3enkins v. County dRiverside, 398 F.3d

8 Section 25845 states: “The board gpsrvisors, by ordinance, may establish a
procedure for the abatement of a nuisance.oftimance shall, at a minimum, provide tha
the owner of the parcel, and anyone knowth&board of supervisors to be in possessiot
of the parcel, be given notice of the abagatmproceeding and an pgrtunity to appear
before the board of supervis@sd be heard prior to the abatent of the nuisance by the
county. However, nothing in this sectioropibits the summary abement of a nuisance
upon order of the board of supervisors, ooruprder of any other cotynofficer authorized
by law to summarily abate nuisances, if therdaa officer determines that the nuisance
constitutes an immediate threatptablic health or safety.Cal. Gov. Code § 25845(a).
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1093, 1095 n.4 (9th Cir. 2005) (holding thadiptiff “abandoned her other two claims by
not raising them in opposition to the@ahty’s motion for summary judgment”).
b) Merits

Even if the Court were to consider PHiis’ arguments regarding section 25845 ag
support for their federal due process claine, @ourt's assessment of the due process clg
would not change. Plaintiffs argue that, unsiestion 25845, the Board of Supervisors, a
opposed to the Zoning Boashould have conducted thednieig on the abatement notite.
As noted, section 25845 provides, inter aliat the owner of a parcel “be given notice of
the abatement proceeding andogiportunity to appear befotiee board of supervisors and
be heard prior to the atement of the nuisance by the countZal. Gov. Code § 25845(a)

For section 25845 to sustarprocedural due process claim, the statute must first
create a constitutionally protectptbperty or liberty interestWedges/Ledges of Cal., Inc.

v. City of Phoenix, 24 F.3d 562 (9th Cir. 1994). Plaintiffeave not identified any such

interest. To the extent thatthare asserting an intereshiaving the Board of Supervisorg
conduct the abatement heareugd issue the abatement order, Plaintiffs’ claim fails. A
procedural requirement can give rise foraperty interest “only if the procedural
requirements are intended to be a significafistantive restriction on the [defendant’s]

decision making.”_Goodisman v. Lytle24 F.2d 818, 820 (9t@ir. 1984). This

requirement applies equally to a liberty inteqgstdicated on a state statute. See Moor v

Palmer, 603 F.3d 65861 (9th Cir. 2010).

9 In fact, that is what trapired. The Zonin@oard conducted the initial hearing, af
which Plaintiffs presented evidence anguanent against the issnce of an abatement
order. Compl. Y 16. After considering theard presented, the Zonin(? Board issued the
abatement order. Id.  17. Plaintiffs filadvritten appeal to the Board of Supervisors
which conducted a further hearing. RIN Exat 15-19, Dkt. 18-1. In an order dated
February 5, 2019, the Board of Supervisonsieid Plaintiffs’ appealdetermined that the
signs violate the County’s ordinances aodstitute a public nuisance, and ordered
abatement. Id. Ex. 2 at 1-4, D&8-2. Plaintiffs complaithat the?/ were not allowed to
present additional evidence at the appealihgaiHowever, as wilbe discussed below,
any purported flaws in the magmin which either hearing was conducted can be addres
through state remedies, such as a writ of mandamus.
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Here, section 25845 meredpecifies that a countyoard of supervisors may
establish an ordinance governing the pdace for the abatement of a nuisance. The
ordinance must provide for notice to the owagthe property alongith the opportunity
to appear before the boardsafpervisors before the nuisansabated. Cal. Gov. Code
§ 25845(a}® Nothing in section 25845 addressket alone imposes any significant
substantive restrictions ondlCounty’s ultimate decision amhether a zoning violation
constitutes a public nuisance subject to abatemConsequently, section 25845 does no
confer any property or liberty interest upwhich to predicate a section 1983 claim for

denial of procedural due process. Seedisman, 724 F.2d at 820 (holding that the

defendant university’s procedurfes determining tenure for pre$sors did not give rise to
a property interest because the proceddigsot limit the univesity’s discretion in
deciding whether to confer tenure).

Separate and apart from the above,if#’ due process claim fails because
Plaintiffs have “an availablstate remedy”—a writ of manaas under California Code of
Civil Procedure section 1094.5—to addressrthontention that the abatement hearing
process was unfair and procedurally improgders well settled thathe availability of a
state remedy bars a section 19B@ process claim. E.g., Lake Nacimiento Ranch Co. v,

San Luis Obispo Cty., 841 F.872, 875, 878-79 (9th Cit987) (rejecting a due process

claim predicated upon an allegedly biagete by the county bodrof supervisors on a

proposed zoning amendment); Arroyo Vista Rers v. County oBanta Barbara, 732 F.

Supp. 1046, 1052-53 (C.D. Cal. 1990) (dismissing a procedural due process claim
challenging a board of supervisor’'s zonohggision, finding that a writ under section
1094.5 provided sufficient remedy to address the plaintiff's claims of procedural
deficiencies in the hearing process). Altgbuhe Court cited the availability of a state

remedy as a bar to their duepess claim, Plaintiffs tellinglfail to address the issue in

10 As discussed above, there was no violabtf section 25845. See n.9, supra.
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their opposition to the County’s fee motidhereby conceding the correctness of the
Court's ruling. _See 11/06/19 Order at 17-18.

In sum, the Court finds that Plaintiffisirst Amendment andue process claims
were frivolous from their inception and thisas exceptional case for purposes of a fee
award under section 1988. The Court nomsuo whether a fegward in the amount
requested by the Cotynis appropriate.

B.  AMOUNT OF FEES TO BE AWARDED

Under 42 U.S.C. § 1988, when a ptdirin a civil rights action asserts both
frivolous and non-frivolous claims, a defentaray only recover feehat were incurred

defending against the frivolous claims. %@ v. Vice, 563 U.S826, 829 (2011)

(“Section 1988 permits the def@ant to receive only the portiah his fees that he would
not have paid but for the frivolgwclaim.”). “[W]here a plaintiff in a § 1983 action allegeq
multiple interrelated claims based on the sanuetying facts, and some of those claims
are frivolous and some are not, a court may awafdndants attorneysdg with respect to

the frivolous claims only when those claims ao¢ ‘intertwined.” Harris v. Maricopa Cty.

Superior Court, 631 F.3d 96373 n.2 (9th Cir. 2011) (citg Tutor-Saliba, 452 F.3d at

1063-64. The burden is on the defendantisgek fee award to establish which portion o
the fees is attributable to theviolous claims. See id. at 972.

The County seeks a fee awandhe amount of $45,393.93. In calculating that sur
the County asserts itmoved any fees for work on thesea‘generally” and exclusive to
the state law claims. Zinn Decl. 11 6, 7, [33:1. The flaw in this approach, however, is
that it does not properly accduor whether any of the feds and state law claims are
intertwined. The County’s burden isgbow that the fees sought pertexolusively to the
frivolous (i.e., federal) claims and that suathims are not intertwined with the state law
causes of action. See Harris, 631 F.3d atr®Z3 This is a difficult burden that the Count

has not met._See id. at 972 (“Where, as,itbeeplaintiff seeks relief for violation of his

civil rights under various legal theories basedessentially the same facts, and a numbey

his claims are not frivolous, the burden oa ttefendant to establish that fees are
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attributable solely to the frivolous claimsfiem a practical standpoint extremely difficult
to carry.”).

From a review of the pleadings, it is readifyparent that there is overlap between
the state and federal claims. For examgbene of the same conduct underlying Plaintiffs
federal due process claim also is allegetheir state law cause of action for a writ of
administrative mandamus. Coarg Compl. 1 16, 20, 42 wiith. 1 51, 52. Likewise,
Plaintiffs’ federal free speech claim overtawith their free speech claim under the
California Constitution._Compare id. 39 with 1 45. Because the County has not—ar
cannot—demonstrate that the regted fees were incurredaxsively in connection with
Plaintiffs’ frivolous federal claims, their feaotion must be denied. E.g., Braunstein v.

Arizona Dep't of Transp., 688.3d 1177, 1189 (9th Cir022) (reversing a section 1988

fee award where frivolous claims wergariwined with non-fvolous claims).
IV. CONCLUSION

For the reasons stated above,

IT IS HEREBY ORDERED TIAT the County’s Motion fo Attorneys’ Fees is
DENIED.

IT IS SO ORDERED.

Dated: March 2, 2020 Mﬁ M?
SAUNDRA BROWN ARMSTHONG

Senior United States District Judge
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