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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

IN RE APPLE INC. SECURITIES LITIGATION CaseNo. 19-cv-02033-YGR

ORDER GRANTING IN PART AND DENYING
IN PART DEFENDANTS’ MOTION TO
Dismiss THE REVISED CONSOLIDATED
CLASS ACTION COMPLAINT

Re: Dkt. No. 118

Lead plaintiff Norfolk County Council as Admistering Authority of the Norfolk Pension
Fund (“Norfolk”) brings this seurities class actiolitigation allegingfalse and misleading
statements and omissions beem November 2, 2018 and Janu2yrp019 (the “Class Period”),
against defendants Apple Ir{tApple” or the “Company”), Timothy D. Cook (Chief Executive
Officer, or “CEO,” of Apple), ad Luca Maestri (Chief Financial dfer, or “CFO,” of Apple).
Specifically, plaintiff raises twoauses of action: (1) violation 8ection 10(b) of the Securities
Exchange Act (“Exchange Act”) and Rule 10ipfdmulgated thereundbey all defendants, and
(2) violation of Section 20(a) of the Exanfige Act by the individual defendants.

Defendants move to dismiss pursuant to Fadeule of Civil Procedure 12(b)(6) and the
Private Securities Litigation Reform Act of 19¢PSLRA”). Defendants argue that none of the
challenged statements are false or misleading, andiffléails to plead fact to establish a strong
inference of scienter. Defendaffiisther move to dismiss plainti$ Section 20(a) claim for lack
of a primary violation of SectiohO(b), as well as failure to pledcat Maestri exercised power or
control over any alleged priny violator.

Having considered the papers submitted thiedpleadings in thiaction, and for the

reasons below, the Court heréBRANTS IN PART andDENIES IN PART the motion to dismiss.
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l. BACKGROUND

A Factual Allegations

Plaintiffs allege the followig facts in the Revised Consolidated Class Action Complaint
for Violation of the Federal Sectigs Laws. (Dkt. No. 114 (“CCAC").)

Apple is a multinational technology companwtsells, among other things, the well-
known iPhone smartphoneld (Y 5.) Apple has a signifinapresence in Chinald({ § 8.) China
began experiencing slowing economic growtl2@i8, which reportedly teconsumers to reduce
their consumption beginning in mid-2018d.(11 12-13.) Compounding the problem, the Trumg
Administration imposed tariffs on Chinese goad#ypril, July, and September 2018, while
threatening to impose moreld (Y 11.)

In September 2018, Apple released two ngpeasive iPhones, the iPhone XS (priced ug
to $1349) and iPhone XS Max (priced up to $1449)eatas one slightly less expensive iPhone
the iPhone XR (priced up to $899)d.(1 14.) The iPhone launchesre “staggered,” meaning
that the iPhone XSs launched on SeptemBeand 21 and the iPhone XR on October 26.) (
Analysts questioned whether these iPhones dveell well in the economic climateld( { 16.)
Nevertheless, on November 1, Apple releasedevenue guidance f@Q19 at “a new all-time
record” of $89 billon to $93 billion. Id. 1 17.)

Later that day, on November 1, Apple held afecence call with analysts and investors.

(Id. 1 18.) After short statements, an gsthsked Cook about emerging markets:

Tim, there has been some real deceleration in some of these emerging
markets, partly driven by somereerns around some of the rules the
administration is contemplating @rpartly driven by things more
specific to China, for instancéke some of the regulations around
gaming. So can you talk about how you see the trajectory there for
the business and what you think of the initiatives of some companies
like Netflix and Fortnite tryng to bypass the App Store around
subscriptions?

(Id.; Dkt. No. 119-1 (“Shareholder/Analyst Call Tr.”) at )1Cook answered, in relevant part:

! For the reasons explained below, the Couddiit appropriate to k& judicial notice of
the transcript of the analyst calllhe Court quotes the questiorfui together with more of the
answer for greater context.
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Starting with emerging marketsThe emerging markets that we're
seeing pressure in are markets likekBy, India, Brazil, Russia, these
are markets where currencies haweatened over the recent period.
In some cases, that resulted irraising prices, and those markets are
not growing the way we would like &ee. To give you a perspective
in — at some detail, our businesdradia in Q4 was flat. Obviously,
we would like to see that be a huge growth. Brazil was down
somewhat compared to the previgesr. And so | think — or at least
the way that | see these is each one of the emerging markets has a bit
of a different story. And | don't seedas some sort of issue that is
common between those for the most part.

In relation to China specificallyl would not put China in that
category. Our business in China waspgrong last quarter. We grew
16%, which we're very happy witiPhone, in particular, was very
strong double-digit growth ther@ur other products category was
also stronger, in fact, a bit strarghan even the company — overall
company number.

(CCAC 1 56; Shareholder/Analyst Call Tr. at 11.)

Analysts also asked about the new iPhone line-up:

With the staggered iPhone launclere you able to discern any
impact on the Xs and Xs Max from buyers potentially waiting for the
XR? And what, if anything, can we take away from the December
guarter guidance related to whattu’'re seeing for early demand on
the XR.

(CCAC 1 57; Shareholder/AnalyGall Tr. at 12.) Cook answered:

The Xs and Xs Max got off to a really great start, and we’ve only been
selling for a few weeks. The XR, Wwe only got out there for, | guess,

5 — 5 days or so at this point andlsat it's — we have very, very little
data there. Usually, there sbme amount of wait until a product
shows — another product shows upaak, but in — that — in looking

at the data, on the saldata for Xs and X®§lax, there’s no obvious
evidence of that in the data as | see it.

(CCAC 1 57; Shareholder/Aatyst Call Tr. at 12.)

Four days after the callikkei Asian Revieweported that Apple cancelled its “production
boost” for the iPhone XR, whicimdlicated a 20-25% redtien in expected sales. (CCAC { 27.)
Then, on November 12, Wells Fargo issued anteggiimating that Apple had reduced iPhone
production by “as much as . . . 30%Id.(f 29.) Finally, on December Bloombergpublished
an article reporting that “in Oaber, about a monthtaf the iPhone XS went on sale and in the
days around the launch of the iPhotie,” Apple moved marketing stitio sales, according to an

anonymous sourceld( § 31.) Bloombergs source interpreted the action as a “fire drill” and a
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“possible admission that the devices may Haeen selling below sonmexpectations.” I¢l.)

On January 2, 2019, Cook sent a lettenteestors announcing that Apple will miss its
earnings guidance by up to $9 billiorid.(T 33.) The letter explainddat “[w]hile we anticipated
some challenges in key emerging markersdidenot foresee the magnitude of the economic
declaration, particularly in Greater Chinald.(f 35.) As the letter noted, “China’s economy
began to slow in the second half of 2018,” #meleconomic environment in China “has been
further impacted by rising tradengon with the United States.Id() This economic deceleration
accounted for “most of our remae shortfall” andover 100 percent of our year-over-year
worldwide revenue decline.”ld.) Moreover, “[[Jower tharanticipated iPhone, primarily in
Greater China, accounts for allair revenue shortfalb out guidance and for much more than
our entire year-over-year revenue declindd.)(

Cook confirmed the facts statedthe letter in a CNBC inteiew, where he explained:

[A]s we look at what's going on i@hina —it’s clear that the economy
begins to slow there for the second half. And what | believe to be the
case is the trade tensions betwdlem United States and China put
additional pressure on their economy.

And so we saw, as the quarter went things like tréfc in our retalil
stores, traffic in our channel paer stores, the reports of the
smartphone industry contractingarticularly bad in November |

haven't seen the Decembnumber yet, butwould guess that would
not be good either. And so that's what we’ve seen.

(Id. 1 36.) Apple’s stock pricdeclined from $157.92 to $142.19 mvare as the resultld( § 37.)

B. Procedural Background

This case initially had a different lead plaintifSgeDkt. No. 72.) The first lead plaintiff
filed a complaint alleging more far-ranging detien, stemming from iPhonté@rottling, declining
demand in China, and the effects of a battepfacement program, and therefore a longer class
period. SeeDkt. No. 98.) The Court dismissed the midjoof those alleg@ons because they
were based on inactionable statetaeand plaintiffs could noth®w that defendants acted with
scienter. $eeDkt. No. 110 (“MTD Order”).) Howevelthe Court allowed the statements made
on the November 1, 2018 call to proceed based, in part, on Norfolk’s supplemental brief, whi

the Court permitted while giving defendanfsgportunity to respond. (Dkt. No. 102.)

4
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. LEGAL STANDARD

A Federal Rules of Civil Procedure

A motion to dismiss under Rull2(b)(6) tests the legal sufficiey of the claims alleged in
the complaint.lleto v. Glock, InG.349 F.3d 1191, 1199 (9th Cir. 2003). To survive a motion to
dismiss, “a complaint must contasafficient factual matter, accepted true, to ‘state a claim to
relief that is plausible on its face.Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl.
Corp. v. Twombly550 U.S. 544, 557 (2007)). That requissmhis met “when the plaintiff pleads

factual content that allows the court to drawr@sonable inferences that the defendant is liable

for the misconduct alleged.Id. In evaluating a motion to dises under Rule 12(b)(6), the Court
takes all allegations of materiaktaare taken as true and constrtiesn in light most favorable to
the plaintiff. Johnson v. Lucent Techs., IN653 F.3d 1000, 1010 (9th Cir. 2011).

Claims sounding in fraud mustrther meet the particularitgquirements of Federal Rule
of Civil Procedure 9(b). Rule B) states that “[iJralleging fraud or mistakey party must state
with particularity the circumstances constitutingufitaor mistake.” Rule 9(b) “requires . . . an
account of the time, place, and sfiecontent of the false repredations as well as the identities
of the parties to the misrepresentationSwartz v. KPMG LLP476 F.3d 756, 764 (9th Cir. 2007)
(internal quotatiomarks omitted).

B. Private Securities Litigation Reform Act?

Congress enacted the PSLRA “[a]s a checkregabusive [securitidsaud] litigation by
private parties.”Tellabs, Inc. v. Makor Issues & Rights, L6851 U.S. 308, 313 (2007). To state
a claim for private securitsefraud, plaintiff must allege facts sufent to show that: (i) defendant
made a material migpresentation or omission fafct; (ii) with scienter(iii) in connection with
the purchase or sale of a security; (iv) on \Wwiptaintiff relied; (v) and which caused plaintiff
(“loss causation™); (vi) economic los#letzler Inv. GMBH v. Quinthian Colleges, In¢.540 F.3d
1049, 1061 (9th Cir. 20083ee also Dura Pharmas., Inc. v. Brouy&d4 U.S. 336, 341-42 (2005)

(citing cases).

2 Given the extensive discussion of backgrourclsties law in the fst motion to dismiss
Order, the Court provides abbreviated discussion here.

5
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The PLSRA provides for heightened pleadrequirements for the first and second
elements: misleading statemeatsomissions and scienteln re Daou Sys., Inc411 F.3d 1006,
1014 (9th Cir. 2005). To plead misleading statementsmissions, plaini must “specify each
statement alleged to have bemisleading, the reason or reaserg/ the statement is misleading,
and, if an allegation regarding te&atement or omission is madeinformation and belief, . . . all
facts on which the belief is formed.” 15 U.S.CZ&u-4(b)(1). To plead scienter, plaintiff must,
“with respect to each acr omission,” “state wh particularity facts giing rise to a strong
inference that defendant acted with requiredesbf mind.” 15 U.S.C. § 78u-4(b)(2)(A).

Generally, under the first elemt, plaintiff “must showthat the defendant made a
statement which wagrisleadingas to anaterialfact.” Matrixx Initiatives, Inc. v. Siricusano
563 U.S. 27, 38 (2011) (quotimgasic Inc. v. Levinsqrt85 U.S. 224, 238 (1988)) (emphases in
original). A statement is mishding “if it would give a reasonkgbinvestor the impression of a
state of affairs that diffens a material way from the one that actually exisRétail Wholesale &
Dep’t Store Union Local 338 Ret. Fund v. Hewlett-Packard 846 F.3d 1268, 1275 (9th Cir.
2017) (internal quotation marks omd)e Even if a statement is niatise, it may be misleading if
it omits material informationKhoja v. Orexigen Therapeutics, In899 F.3d 988, 1008-09 (9th
Cir 2018). However, an omission is only actibleawhen disclosure is “necessary ‘to make
statements made, in light ofetlcircumstances under which thegre made, not misleading.Td.
at 1009 (quotingMatrixx, 563 U.S. at 44). In either ca$fg] misrepresentation or omission is
material if there is a substantikelihood that a reasonable inveswould have aed differently
if the misrepresent@in had not been made or ttnath had been disclosedlId. (citation omitted).

Scienter is defined as “a mental state embracing intent tovdecganipulate, or defraud.”
Ernst & Ernst v. Hochfelde®25 U.S. 185, 193 n. 12 (1976). Contraryrdinary pleading rules,
in pleading scienter under the PSLRA]t does not suffice that eeasonable factfinder plausibly
could infer from the compint’s allegations the rpiisite state of mind."Tellabs 551 U.S. at 314.
Rather, courts must “engage in comparativewatadn” by considering “nobnly inferences urged
by the plaintiff” but also “cometing inferences rationally awn from the facts allegedfd.

Thus, an inference of scienterasly “strong” if it is “cogent and at leasis compelling as any
6
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opposing inference of non-fraudulent intenkd’. In making this evaluation, the court accepts all
factual allegations in the complaint as true, abers the allegations holistically, and takes into
account plausible opposing inferencés. at 322-23.
[I. REQUEST FORJUDICIAL NOTICE

Defendants request judicial naiof three exhibits cited in the complaint, including the
transcript of the shamelder/analyst call, thNikkei Asian Reviearticle, and Cook’s letter to
investors® (Dkt. No. 119 (“RIN").) Defendants claimathjudicial notice isappropriate under the
incorporation by referae doctrine. That doctrine perméscourt to consider documents “as
though they are part of the complaint” when ¢benplaint cites those doewents “extensively” or
they “form the basis of the plaintiff's claim Khoja, 899 F.3d at 1002. The doctrine “prevents
plaintiffs from “selecting onlyportions of documents that ugot their claims, while omitting
portions of those very documentsitlveaken—or doom—their claimsld. (citing Parrino v.
FHP, Inc, 146 F.3d 699, 706 (9th Cir. 1998)).

Here, the three exhibits are cited extensieglg form the basis dlaintiff's claims.
Norfolk argues that Cook made false andleading statements on the November 1, 2018,
shareholder/analyst call. (CCA{ 54-57.) Itis only appropriate consider the full context of
the challenged statements. Tiikkeiarticle forms part othe key allegations to show scienter.
(Id. 171 27, 68.) That too is properly considehedistically. Finally, tle letter from Tim Cook
represents the “admission” of fraud that causedkgtace to decline, which represents a key part
of Norfolk’s loss causation allegationdd.(11 36, 83.) Accordingly, the Court considers each of
these documents as if they were part of the complaint.

Apple further seeks judicial notice Apple’s Form 10-Q filed on January 30, 2019.
“Public records, such as SEC filings, are prop#ry/subject of judiciahotice, and routinely
considered in deciding a motiondesmiss in a security caselh re Extreme Networks, Inc. v.

S’holder Derivative Litig.573 F. Supp. 2d 1228, 1231 n.2 (N.D. Cal. 2008) (citing cases). Thg

\1%

Court therefore takes judicial noticetbe filing and defendast certifications.

3 Plaintiff does not opp@sdefendants’ request.
7
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V. COUNT 1: SECTION 10(B) OF THE EXCHANGE ACT AND RULE 1085

Plaintiffs claim thadefendants misrepresented Agiplbusiness outlook in China and
demand for new iPhones on the November 1, 2018 sbldex/analyst call. Fst, plaintiffs argue
that Cook’s statement that he “would not putr@hn th[e] category” of decelerating emerging
markets was false or misleadimg light of Cook’s later admissions that Apple’s China business
was experiencing pressure at thedi Second, plaintiffs argue tHabok’s statement that “[t]he
[(Phone] X[S] and X[S] Max got off to a really great start” vialse or misleading, given that
Apple canceled iPhone production lines nagigs after the statment was made.

Defendants move to dismiss Pitiif’'s section 10(b) claims for failure to plead a material
misrepresentation or omission anddad to plead scienter. In ligbt the Court’s previous order
on these issues, defendaftsus on providing greater factuardext to show that the challenged
statements were not meslding, as well as legal arguments fhlaintiff's scienterallegations are

insufficient as a matteof law. The Court addresseach issue, by statement, below.

A. Material Misrepresentation or Omission

1. Emerging Market Statements

Defendants claim that Cook’s statements al@hiha were not false or misleading becaus
context shows that Cook was referring to the pmewiquarter, not the peast tense. Defendants
further claim, in the alternative, that even if 8tatement referred to thegsent, plaintiffs failed
to allege that it was fadsor misleading when made.

Defendants fail to persuade bath counts. The Court hasretully reviewedthe context
of the China-related statements and finds that peysibly refer to the present. First, the analys
guestion that spurred Cook’s answefers to Apple’s present afature state of affairs: the
analyst noted that “there has been some realdetion in some of &se emerging markets” and
asked Cook how he “see][s] the &etory there for the bugess.” (Shareholder/Analyst Call Tr. at
11.) Second, Cook began answgrby referring to theresent: he stated that the “emerging
markets that we’'reeeingpressure in are markets like Turkey, Brazil, Russi&d’ (Emphasis
supplied).) Although Cook subsequently referrethtoprevious quarter, he apparently did so to

provide an illustration for hipresent-tense descriptionSge id(“[tjo give you a pespective”).)
8
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Thus, Cook’s subsequent statetrigat “I would not put Chinan that category” plausibly
refers to the category of “emerging markets [vefh@ve’re seeing pressyteiot emerging markets
where Apple saw pressure last quartéd.) (At this stage in the pceedings, the Court must draw
inferences in favor of plaintiff Applying that standard, the Cadinds that plaintiff plausibly
alleges that Cook represented that Apple was notexméng pressure in China. Indeed, analys
allegedly interpreted the statement in just this w&8&eeCCAC { 22-23, 86, 108.)

Furthermore, plaintiff adequadyealleges that the statentemas false when made. Cook

admitted in January 2019 that Apple was seemgrging market pressure on November 1, 2018.

Specifically, in a CNBC interview on January P18, Cook allegedly notedah“it’s clear that
the economy begins to slow [in China] tbe second half [of 2018Hnd that Apple “sawas the
guarter went onthings like traffic in our retail storegaffic on our chanrgartner stores, the
reports of the smartphomedustry contracting.” Il. 36 (emphasis supplief)Defendants claim
that this admission does not show that Apple @gperiencing these issues on November 1, 201
That argument is unconvincing. There are ontgeélmonths in 1Q19: October, November, and
December. Cook stated that #igns of deceleration were “pailarly bad” in November and
that he had not “seen tilEecember numbers yet.’Id() Drawing all inferences in favor of
plaintiff, Apple saw troubling gins in October, the only monthethis not November (which was
only “particularly” bad) or Decembet.

Moreover, plaintiff alleges othdacts that show that iPhosales were declining at the
time of the November 1, 2018lkancluding that Apple cut mduction lines for the iPhone XR

four days later and reded production by 30% for all iPhones on November 1. {{{] 27, 29.)

4 Defendants cite cases suggesting that passadmission must loéthe “l knew it all
along” variety. See Jui-Yang Hong v. E&me Networks, IncNo. 15-cv-04883-BLF, 2017 WL
1508991, at *21 (N.D. Cal. Apr. 27, 2017). The Cadtiresses those cases below, but notes a
this stage that each case must be corsibden its own facts. For example Mourish v.

California Amplifier, 191 F.3d 983, 996-97 (9th Cir. 1999) ttourt found the alleged admission
insufficient because context shewvthat the challenged statertsereferred to “follow-along”
business from a large contract, while the “admission” referred to the contractWtsatishthus
stands for the unremarka&proposition that an admission masggest facts that actually render
the challenged statements false—a standardisdtlsere because bothetichallenged statements
and the admission refer to pressure on Apglesiness from deceleration in China on Novembe
1. See also In re GlenFed, Inc. Sec. LitdR F.3d 1541, 1549 (9th Cir. 1994) (distinguishing an
admission based on true fa@itsm inconsistent statementaused by other factors).

9
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Defendants claim that these allégas do not show that iPhondesawere weak on November 1.
However, at this stage of the proceedings, therGmds it plausible tat Apple makes decisions
with the ordinary speed of a large company, wisiegest that it had infimation that led to its
decisions more than a few days in advance @fat®ns. Moreover, plaintiff cites reports that
Apple moved marketing staff gales as a “fire drill” in Octeer 2018 “as a possible admission”
that devices sold below expectatiorid. { 31.) Read in conjunoth with defendants’ later
statement that “[lJowethan anticipated iPhone revenue” oged “primarily in Greater China,”
plaintiff adequately alleggsressure on Apple’s iPhone busés in China on November 1, 20718.

Accordingly, plaintiff adequately pleads that the China-related statements were mater
false or misleading when made.

2. iPhone Demand Statements
Defendants next claim that Coskstatement that “[tjhe X[SInd X[S] Max got off to a

really great start” was not mesding because they are accurate—the two iPhones really did se¢

well initially. By contrast, plaintiff's allegationggarding production lingbat were cut four
days after the call relate the iPhone XR, for which Cook said thest had “very, very little data.”
As an initial matter, the Court notes that dhefents did not raise this argument in the first
motion to dismiss. There, they argued thatsttadement was puffery. The Court agreed that thg
statement was puffery, but foundatht was nevertheless misleadingcause plaintiff adequately
alleged that Cook knew thatetlphones were selling poorlgee In re Quality Sys., Inc. Sec.
Litig., 865 F.3d 1130, 1143 (9th Cir. 2017) (“[E]ven ‘gaaletatements of ophism, when taken
in context, may form a basis farsecurities fraud claim’ whehdse statements address specific
aspects of a company’s operation thatdgpeaker knows to be performing poorlyWarshaw v.
Xoma Corp,. 74 F.3d 955, 959 (9th Cir. 1996) (finding assice that “everything is going fine”

with FDA approval misleading where compamew that FDA approval would not come).

5> Defendants argue that plaintiff's allegatidag to plead falsity because they do not
exclude other possibilities, suels that the cancelled prodwctiboost reflects lower demand in
other geographic markets or a sivifthe expected product mix. &l€Court is aware of no law that
requires plaintiff to exclude altemtive explanations at the pleadistage. Plaintiff's allegations
are plausible and particularized, winis all that is required.

10
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Having examined the context of the statememlatail, and as explained more specifically
below, the Court finds that plaiffs have not sufficiently allegkthat it was false or misleadifig.
In sum, the iPhone XS and XS Max alldgelaunched in September 2018—meaning, 4Q18
rather than 1Q19. (CCAC 1 14.) While plaingéffeges facts that sugdeke iPhones sold poorly
in October and Novembeliid( 11 27-31), the compla contains no allegations that the iPhones
XS and XS Max did not launch successfully in $emter. On the contrg during the November
1, 2018 analyst/shareholder callfetedants reported “a new Septaen quarter record, fueled by .
.. the very successful launch of iPhone X48¢l iPhone X[S] Max.”(Shareholder/Analyst Call
Tr. at 5;see also idat 8 (“iPhone ASP [increased], drivey strong performance of iPhone X, 8
and 8 Plus, as well as the successful laund¢Rladne X[S] and X[S] Max in the September
guarter this year.”).) Cook’s sudrguent statement that the “satkeda for X[S] and X[S] Max”
does not suggest that XR preorders were detgatitirn XS and XS Max sales refers to 1Q19, b

is not inconsistent with XS and XS Maales declining foother reasons.Sge idat 13.) And

Cook’s statement that he has “yevery little data” regarding éhiPhone XR launch appears to be

accurate. In short, these are the type girea hedging, hyper-specifias¢ments that are not
likely to give investors an impressionabtate of affairs on@ay or the othef.

Accordingly, the Court finds thalaintiff fails to allege tht the iPhone demand statement
were false or misleading because they puffery and do not address $ipecificareas that

defendants allegedly knew @ doing poorly.

® Plaintiff argues that defendants’ natishould be governed by the standards for
reconsideration, since the facts hare a subset of those previoualieged. In general, the Court
would agree. However, given the page limitasian the first round, and the change in counsel
with a new focus in the amended complaint,Gloeirt finds the issue apppriate for analysis.
This approach has Ninth Circuit suppo8ee Askins v. U.S. Dept. of Homeland, &89 F.3d
1035, 1043 (9th Cir. 2018) (suggesting that fpigting the filing of an amended complaint
requires a new determination”).

" In the first motion to dismsi, the Court found that plaiffitalleged through confidential
witnesses and news repothat “iPhone XS and XS Max sal@sre weak and that preorders were
lower than for previous iPhones.” (MTD Orasrdl n.15.) Plaintiff hesince removed those
allegations from the complaint. Plaintiff’'s sole remaining allegation comes from an analyst rg
predicting lower sales for thehBne XS and XS Max “over a tamonth period,” which is not
inconsistent with a successfgtart.” (CCAC { 16.)
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B. Scienter

In the Ninth Circuit, scientezovers not only “intent to decge, manipulate, or defraud,’
but also ‘deliberate recklessnessQuality Systems365 F.3d at 1144 (quotirfchueneman v.
Arena Pharmas.840 F.3d 698, 705 (9th Cir. 2016)). Delidserrecklessness rags “a highly
unreasonable omission, involving not merely simpleeven inexcusable negligence, but an
extreme departure from the stardfaof ordinary care, and whighmesents a danger of misleading
buyers or sellers that is eitharown to the defendant or is sbvious that the actor must have
been aware of it.”Zucco Partners, LLC v. Digimarc Corh52 F.3d 981, 991 (9th Cir. 2009)
(quotingin re Silicon Graphics Inc. Sec. Litigl83 F.3d 970, 976 (9th Cir. 1999)). “[A]n actor is
[deliberately] reckless if he hadasonable grounds to believeteral facts existed that were
misstated or omitted, but nonetheless failed taiokand disclose such facts although he could
have done so without extraordinary effortri re Oracle Corp. Sec. Litig627 F.3d 376, 390 (9th
Cir. 2010) (quotingdoward v. Everex Sys., In@28 F.3d 1057, 1064 (9th Cir. 2000)). Deliberat
recklessness is a form of int@nal or knowng misconduct.Silicon Graphics183 F.3d at 977.

In the first motion to dismiss der, the Court found that pldifi adequately pled scienter
based on the combination of theemperations doctrine (China peesed an important market for
Apple), post-class admissionsatldefendants “saw” worrying sigins China during the quarter,
and the close temporal proximity between the chghel statements and actions inconsistent wit
those statements, including éntf production lines and admitty a $9 billion shortfall two
months later. $eeMTD Order at 42.) Defendants challeregch of these factors and further
argue that plaintiff's theory of fraud “does rmotike sense,” relying on the recent decision in
Nguyen v. Endologix, Inc962 F.3d 405, 415 (9th Cir. 2020). As with the first order, the Court
first addresses each factadividually and then considetise allegations holisticallySee In re
VeriFone Holdings, Inc. Sec. Litigi04 F.3d 694, 702-03 (9th Cir. 2012).

1. Core Operations Doctrine

The core operations doctrinerpets a court to “infer ‘that facts critical to a business’s

core operations or an important transactomknown to a company’s key officers\Webb v.

Solarcity Corp, 884 F.3d 844, 854 (9th Cir. 2018) (quottagFerry LP, No. 2 v. Killingeb42
12
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F.3d 776, 783 (9th Cir. 2008)). Sweter through the core opematis doctrine may be alleged in
several ways, including “in any fm,” as part of a holistic analgs or “in a more bare form,
without accompanying partitarized allegations, in rare cinmstances where the nature of the
relevant fact is of such prominence that duld be absurd to suggebit management was
without knowledge of the matter.’Id. (quotingS. Ferry 542 F.3d at 785-86). For example, in
Berson v. Applied Signal Technology, Inbe court found scienterféigiently pled where “it's
hard to believe that [defendants] would noténinown about stop-wordrders that allegedly
halted tens of millions of diars of the company’s work.’527 F.3d 982, 988 (9th Cir. 2008).
Similarly, in Siracusano v. Matrixx Initiatives, Inadhe court found allegi@ns of scienter
sufficient because “the inferentteat high-level executives . would know that the company was
being sued in a product liability action idfsziently strong.” 585 F.3d 1167 (9th Cir. 2009).

Here, plaintiff makes no partitarized allegations that information about Apple’s China
business was communicated to Cook before he made the challenged statements on Novemk
20188 Nevertheless, plaintiff makes multiple allegats that makes an infance of scienter for
those statements more likely. First, plaintifeges that Greater China is Apple’s third-latest
market, its highest growth maak and accounts for nearly 20%Ayple’s revenue. (CCAC 11 8-
10.) Plaintiff also alleges th&took frequently travels to Charto track business there, an
allegation consistent with Cook’s ovstatements to that effectid (1 50 n.9; Shareholder/Analyst
Call Tr.at 14 (Cook confirming that heavelled to China a feweeks before the November 1
call).) Plaintiff thus adequateblleges that Apple’s China busssewas a “core operation” of the
Company to which Cook mhclose attention.

Second, plaintiff alleges that China bagperiencing economdaecline and trade

tensions with the United States beginning in summer 2018. (CCAC 11 11-13, 35.) These isj

8 The Ninth Circuit requires allegations of suier “with respect to each of the individual
defendants,” although it has lefetkdoor open to “collective sciet where “a canpany’s public
statements [are] so important and so dramatialbe that they would eate a strong inference
that at leassomecorporate officials knew dhe falsity uporpublication.” Or. Pub. Empls. Ret.
Fund v. Apollo Grp. In¢.774 F.3d 598, 607-08 (9th Cir. 201&)jazer Capital Mgmt., LP v.
Magistri, 549 F.3d 736, 743-44 (9th Cir. 2008ge also Makor Issues Rights, Ltd. v. Tellabs
Inc., 513 F.3d 702, 710 (7th Cir. 2008) (giving examphere “General Motors announced that it
had sold one million SUVs in 2006)éthe actual number was zero”).
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are alleged to have been widely reported bytkdia, which raises a strong inference that Cook
knew about them.See id) Indeed, it strains credulityahCook would not have known about th¢
trade tensions and their potehtimpact on Apple’s businegsarticularly where Cook opined on
those tensions on the November 1 cale@Shareholder/Analyst Call Tat 14.) Finally, plaintiff
adequately alleges that thendhe presents a “core operati@mi’Apple’s business, as the
Company’s most important product that accountsrfore than 60% of Apple’s sales. (CCAC
6.)

None of these allegations, by themselveisera strong inference that Cook knew that
Apple experienced pressure in China in Oct@8. However, they raise a strong inference th
Cook knew about thask of such pressure from economicdkeration and trade tensions in
China when he made the challenged stateméiusthe reasons explained below, that inference
as part of the holistic analysigises a cogent and compellimdgerence that Cook did not act
innocently or with mere negligence.

2. Admission

In the first motion to dismisgrder, the Court found that Gk's post-class admission that
Apple “saw, as the quarter went on, things likéfizan our retail storestraffic in our channel
partner stores, the reports oétbmartphone industry contrai’ bolsters the inference that
defendants knew of “pressure” in the Chinakedon November 1, 2018efendants challenge
this conclusion because the admission does notifigéime starting point for the troubling signs
and does not suggest that defendants “knewvall along” that das would decline.

As to the first issue, the Court has alreadyl@xed that the statement plausibly suggests
that defendants saw troubling singDctober. Again, the inferenchsre are not hard. There arg
three months in the quarter: as relevant, Octdbevember, and December. Cook stated that h
saw signs that were “particularly bad” in Novesnb That plausibly suggests that defendants sa
troubling signs some other month as well. Coslb atated that he had not seen the December
numbers. By process of eliminan, that suggests defendants sevubling signs in October. By
contrast, the competing inference thatehéretyof the$9 billion shortfall occurred in November

and December is not itself consistent with Cogiddst-class description of a gradual decline.
14
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As to the second issue, an after-the-faateshent must “contradi¢the substance of an
earlier statement and essentiatgte|[] ‘I knew it all alongto constitute an admissioi.opes v.
Fitbit, Inc., No. 18-cv-06665-JST, 2020 WL 1465932, at *11¥NCal. Mar. 23, 2020). In other

words, it does not suffice that defendants madeptimistic statement and then a pessimistic

statement some time lateYourish 191 F.3d at 996That is because the inconsistent statements

could be caused by intervening factors, such sisift in consumer daeand, or by changes in
internal evaluation such as#ferent accounting practice$slenFed 42 F.3d at 1548-49. Here, for
example, defendants may have dyrfpiled to anticipate the extent of economic deceleration in
China, despite making good faith projectiamsight of the available factsSee Browning v.
Amyris, Inc, No. 13-cv-02209-WHO, 2014 WL 128517530 (N.D. Cal. Mar. 24, 2014)
(finding statement that compy did not anticipate a diffidty was not an admission).

The statement here satisfies that standaddcanstitutes an “I knew it all along” type of
admission. Cook stated that Appglksaw’—using the past tensetlsuggests contemporaneous
knowledge—troubling signs in China “as the quawtent on.” For thegasons explained above,
that plausibly suggests that Apmaw negative signs in ChinaQetober. The statement is
inconsistent with economic deeehtion caused by unexpected mening factors because that
would presumably be describad seeing troubling signs “beginning in November” or would usg
present-tense verbs to suggesisight analysis. Accordinglg/though the statement is not as
precise as many statements fountecadmissions, it has the sathrist because it suggests that
Apple had information suggesy economic pressure in Chiaa November 1, 2018, contrary to
Cook’s challenged statemersee Purple Mountain Tr. v. Wells Fargo & C432 F. Supp. 3d
1096, 1104-05 (N.D. Cal. 2020) (finding admission veh@efendant admitted that an issue was
elevated to him in September but stated that he heasware of any issues” in November).

Thus, Cook’s admission raisestaong inference that Apple th@ata regarding “troubling
signs” in China that suggests pressure on &gfdusiness on November 1, 2018. That said, the
Court does not conclude that Cook himself kach information because the complaint lacks

particularized allegations that the information was communicated to him.
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3. Timing

In the first motion to disnss order, the Court found thtéie close temporal proximity
between Cook’s statements and actions inconsigtiéimthose statementsuch as production line
cuts, bolster an inference of safer. Apple argues that theriporal proximity cannot establish
scienter by itself and furer challenges the allegaris as uncorroborated.

With regard to timing, the lavg clear that close temporal proximity between an allegedl
fraudulent statement or omission and a later disclosure may bolstée@mce of scienter, even
if it cannot independently establish such an inferei8ee Yourishl91 F.3d at 99Ronconi v.
Larkin, 253 F.3d 423, 437 (9th Cir. 2001). Thabésause temporal proximity makes more
plausible that intervening events did wause the inconsistent statemeifischt v. Price C9.70
F.3d 1078, 1083-84 (9th Cir. 1995). In other woumlisse timing betweemisleading statements
and disclosure of inconsistentta suggests that (1) the facts &dksat the time the challenged
statements were made, and (2) the facts wereausted by intervening factors, such as a shift in
consumer demand, that only became eviddat #fie challenged statements were méeske id.
GlenFed 42 F.3d at 1548-49. For example, if Appinnounced that it would sell a million
iPhones, and then immediately cut productioneim for lack of denrad, that would suggest
scienter because no change in the market orimewmation could realistically justify the changed
evaluation. Because temporal praiy cannot eliminate these altative possibilities, it cannot
establish scienter or falsity by itselsee Yourish191 F.3d at 997.

Here, plaintiff makes two allegations based aoirsistent facts disclosed shortly after the
November 1 call. First, platifif alleges that Apple cut prodtion lines for the iPhone XR four

days after Cook made the optimisstatements. (CCACZJ7.) Plaintiff alsaalleges that Apple

cut production lines by 30% on November 1R. { 29.) As explained above, the Court finds this$

allegation to raise a strong inference thdeddants had informaticsbout lower iPhone demand
before the decisions were madecluding on November 1. Indéethe competing inference that
defendants decided to cut protan lines spontaneously, based on only a few days’ worth of

data, is itself implausible. Plaintiff thereforeegdiately alleges that dmdants possessed data
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showing a relatively stable trewd low iPhone demand on Novembet 1.

Second, plaintiff alleges thajpple announced that it will nssts earnings guidance two
months after settinthat guidance. I¢.  86.) Apple lowered its guidance by $9 billioid.
34.) Even for a company of Apple’s revenuesg,dimount is substantiahd represented almost
10% of its guidance.Id. 1 82, 87.) These allegations raiserd@rence of scienter for several
reasons. As an initial matter, itegsier to lose $9 billion intbe months than in two months. A
competing innocent inference haveuld require the Court tasaume that everything was going
well, until Apple suddenly saw a sharp $9 bitlidecline in November and December. But
defendants do not allege any intervening events, asiehnatural disastehat would justify such
a sudden and extreme change of fortune. @mdmtrary, Cook laterxplained that China’s
economy began to slow in the second half df&Q@vhich suggests a gradual trend over the entir

guarter, inconsistent with defendants’ compginference of a sharpid-quarter decline.

Furthermore, the magnitude and timing of thelide bolsters the inference that defendants

knew that his statements were misleading. Evémeifvast majority ofhe $9 billion shortfall
occurred in November and Decker, a one percenhsrtfall in October wuld still represent
millions of dollars. With the magnitude of thectiee that large, defendés plausibly had data
and information to suggest the decline was taking pl&ee Bersarb27 F.3d at 988 n.5 (finding
implausible that defendants wouldt know “about stop-work ordetisat allegedly halted tens of
millions of dollars of the company’s work”). light of Apple’s later reresentation that “most”
of the revenue shortfall came from Greater Chinese also allegations raise an inference that
defendants knew of “pressure” iret€hina market on November 1, 2018.

Defendants argue that plaiffittannot rely on these allegatis because they stem from
news reports that relied on@nymous sources. Defendants claiat the particularity standards

governing confidentialvitnesses apply to these allegatio®&e Zuccab52 F.3d at 995 (requiring

%1n light of the admission that the lostihe sales came “primariljrom Greater China,
the allegations of weak iPhonendand also suggest signs of weakness in China. Moreover, Af
executive Greg Joswiak allegedlydaoeporters that “the iPhon€R has been the company’s best
seller since it went on salethe end of October,” which suggeshat the other iPhones were not
experiencing stronger demand. (CCAC 1 78.)
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particularized descriptions @bnfidential withesseto establish their personal knowledge of
alleged facts)see also In re Wet Seal, Inc. Sec. Littd.8 F. Supp. 2d 1148, 1172 (C.D. Cal.
2007) (discounting allegations in a newspap#tclarabsent such caboration). The Court
declines to adopt that standard here. Thegae of describing confahtial withesses with
particularity is to prevent plaitft from “set[ting] forth a beliefthat certain unspecified sources
will reveal, after appropriate discovefgcts that will validate her claim.Silicon Graphics183
F.3d at 985. When other types of informatiorreborate the witness séahents, such detailed
descriptions are not necessaBee Zuccob52 F.3d at 995 (allowing toer factual information,
such as documentary evidence” to substitute confidential witness descrigema)so In re
McKesson HBOC, Inc. Sec. Litig.26 F. Supp. 2d 1248, 1272 (N.D. Cal. 2000) (crediting
newspapers articles thatovide detailed factual allegationdjlere, plaintiff's allegations are
based on detailed reports that provide specifrolvers based, in part, on formal announcements
by Apple’s suppliers. 3eeCCAC {1 98, 103, 31.) These allegas satisfy the particularity
standards of the PSLRA and Rule 9.

Thus, plaintiff's timing allegatins raise a strong inference tdafendants had information
of declining iPhone demand—and, in light aelaadmissions, declining demand in China—on
November 1, 2018. To be clear, the Court doeésacessarily conclude that Cook knew of that
information (though it appears pkihle that he did). Rathdahe Court finds that plaintiff
plausibly alleges that Apple possessed the infoomatnd that thighference is aleast as strong
as the competing infereas that demand declined later ie tfuarter or thahpple did not know
of the decline on November 1.

4. Holistic Analysis

For the reasons explained above, plaintifges sufficient facts to raise the strong
inferences that on November 1, 2018: Cbpk knew that economuteceleration and trade
tensions in China posed a signifitaisk to Apple’s business, (2) Apple possessed data that su
risks were materializing in the form of éubling signs” and weak i®ne demand, and (3) Cook
nevertheless represented to investhat Apple was not experiengipressure in China. These

allegations plausibly state deliberate recklesshesause they show that Cook had reasonable
18
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grounds to believe material faesisted (i.e., that Apple may legperiencing pressure in China)
that were misstated or omittedq@k said that it was not) but fadeo obtain and disclose such
facts although he could have dawwithout extraordinary effo(Apple possessed data that
showed troubling signs andeak iPhone demand in Chinapracle, 627 F.3d at 390They also
suggest an “extreme departure from the starsdafrdrdinary care” because the China market an
Apple’s iPhone business represehteore operations” for the Compwathat posed significant risk
to earnings? Zuccq 552 F.3d at 991. Accordingly, the Coexamines competg inferences to
determine if scienter, in addition to being ddole and cogent, is at least as compelling as
alternative inferencesSee Tellahsb51 U.S. at 314.

Defendants argue that plaintgftheory of fraud “does not k@ sense” because defendant
did not profit from the allegeddud but, on the contrary, engaded $1 billion stock repurchase
at supposedly inflated prices. Deflants compare ¢hcurrent case tdguyen where the Ninth
Circuit rejected a theory of fud that it found “does not make dale lot of sense.” 962 F.3d at
415. InNguyen a defendant represented to investoas ith'remained on &ick” to obtain FDA
approval for a medical device, despite running sgadous issues with approval in Europé. at
410-12. Plaintiff claimed that defendant knew tiiat FDA would not approve the device based
on the same “intractable” issuestiprevented approval in Europeit misrepresented the state of
affairs. Id. at 415. The court found thidte scienter allegatiorddes not resonate in common
experience” because “[i]t depends on the suppoditiandefendants would rather keep the stock
price high for a time and then face the inevitdhleut once [the] ‘unsolvable’ . . . problem was
revealed.”ld. The court thus dismisseckethllegations as implausible.

The Court notes at the outset thigluyenpresents an unusual case because both the
Supreme Court and the Ninth Qiithave found scienter on fhirsimilar allegations. For
example, inViatrixx, the Court found a strong inferencesafenter where defendant failed to

disclose reports linking its drugqgauct to loss of snlibecause plaintiff keged that defendant

101n distinguishing deliberateecklessness fromriexcusable negligence,” the Court note
that defendants provided not migreptimistic but “all-time recal” earnings guidance for 1Q19.
(CCAC 1 17.) Given the exceptional optimism, del@nts had an added duty to ensure that fac
on the ground supported their extraordinary claims.
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was concerned about the repomsl affirmatively misrepgsented available studies. 563 U.S. at
48-49. Similarly, inSchuenemarthe Ninth Circuit found scieat adequately pled where a
pharmaceutical company stated that its druglikael/ to be approved, even though the FDA wag
strongly concerned about studs&®wing that the drug causeancer. 840 F.3d at 707-08. And
in Warshaw the court found securities trd sufficiently pled whera company represented that
FDA approval was “going fine,” even though iteum that approval was unlikely. 74 F.3d at 959-
60. None of these cases invohadobvious motive for fraudOn the contrary, these courts
expressly held that allegations of motive mao¢required!! See Matrixx563 U.S. at 48;
Schuenemar840 F.3d at 709 n.&ccord Tellabs551 U.S. at 325 (rejecting argument that lack ¢
pecuniary motive is dispositive for scienter).

In light of these consideratns, the Court does not interpMguyento require a specific
theory of defendants’ motives at the plegdstage. Instead, the Court considegsiyenon its
facts: defendants there apparently failed to pedficient facts to showhe “intractable” issues
would lead the FDA to withhold approvabee962 F.3d at 417-18. The only allegations related
to the “intractable” issues were one study, Wwhi@s disclosed to investors and which used a
different metric, and a report of a singlatient who experienced the issud. Without stronger
allegations of contemporanediagts contradicting defendants’ statements, the “more plausible
inference” was that “defendants made prongstatements about the timing of FDA approval
based on the initial results of theS. clinical trial, but themodulated their optimism when the
results began to raise questiontd” at 419. Thus, while laakf obvious motive presented a
challenge, the deeper concetemmed from lack of datef contemporaneous falsity.

The Court thus finds that plaiff's lack of allegations regaing motive do not defeat an
inference of scienter under a holistic analysis. Moee, while several courts this District have

found stock buy-backs to undermis@enter, the Court does natdi that dispositive eitheiSee

11 Nguyendistinguishedatrixx andSchuenemaan the grounds that they involved a
greater number of studies, particularized alliega that FDA approval depended on those studig

valid factual distinctions, the Court respectfutiyls to see how they make the theory of fraud
“resonate in common experience,” since the casedased on the same “delaying the inevitablg
conduct a?Nguyen
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Bodri v. GoPro, InG.252 F. Supp. 3d 912, 933 (N.D. Cal. 201i);e Cisco Sys. Inc. Sec. LitidNo.

C 11-1568 SBA, 2013 WL 1402788, at *8 (N.D. Cal. Mar. 29, 2013). As the Third Circuit has noted,

motives must generally accrue to fiersonalbenefit of the individual defendants, rather than their
benefit in a corporate capacitfpee Inst. Inv. Grp. v. Avaya, Inb64 F.3d 242, 278-79 (3d Cir. 2009)
Individual defendants may often act against the interest of the company in perpetuating fraud. W
regards to stock buy-backs, cursory background knowledge suggests that they enrich sharehold
such as Cook and Maestri, in a way that is entirely consistent with scienter. After all, it is not Co
himself who spent a billion dollars buying back shares at inflated prices, but the Cdrpany.

Thus, the competing inferencesjuire comparing an inferenoédeliberate recklessness,
where Cook deliberately disregaddenmense risks in representitigat macroeconomic factors in
China were not affecting Apple’s business, desipaving access to data suggesting otherwise,
with knowledge that investors mée misled, against an infei@nof innocence or negligence,
where the risks did not matalize until November and December, and defendants simply
underestimated their eventual impact. At #tage of the proceedings, both inferences are
compelling®® In particular, defendants’ post-clagatements and conduct throughout the class
period are more consistent with a gradualidedhat would have been known or obvious to
defendants in October than with a sharp midAagualownturn after Cooknade the challenged
statements. Accordingly, pldiff has pled an inference ofisater that is “cogent” and “as
compelling as any opposing infaee,” and therefore strond.ellabs 551 U.S. at 323-24.

For these reasons, the Court dismisses plamtiiaims based on the iPhones XS and XS

Max statement, but denies defendantstion as to the China statemétt.

12The Court further findMakor persuasive in terms of motiv@here, the Seventh Circuit
found that defendant “may have thought that there was a chatdbdtsituated regarding the
[issues] would right itself” and thus misrepreserfeeds as a “gamble” that “bad news . . . will be
overtaken by good news.” 513 F.3d at 710. Sityildhe defendants here may have hoped that
the situation in China would improve, a hope tha¢s not justify misleadinigvestors.

13The Court reminds parties that the inferencsaiénter “need not berefutable, i.e., of
the ‘'smoking gun’ genre, or even the ‘hptausible of competing inferences.Tellabs 551 U.S.
at 324. The purpose of the PSLRAS curb frivolous, lawyer-dsien litigation,” not to exclude
meritorious claims.id.

14 The parties further debatestimport of defendants’ stocklea during the class period.
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V. COUNT II: SECTION 20(A) OF THE EXCHANGE ACT

Defendants move to dismiss pitff's section 20(a) claim agast Maestri, arguing that he
lacked control over Cook when he made the chg#d statements. Section 20(a) holds a “contr
person” jointly liable with a “primary violatdmwhere “the defendant exercised actual power or
control over the primg violator.” Zuccq 552 F.3d at 990; 15 U.S.C78t(a). At the pleading
stage, plaintiff need not show aat participation or exercise attual power, but “a defendant is
entitled to a good faith defense if ban show no scienter and aneetive lack of participation.”
Howard v. Everex Sys., In@28 F.3d 1057, 1065 (9th Cir. 200@ontrol person liability is
generally “an intenselyattual question” that requires “sanyt of defendant’garticipation in”
and “power to contratorporate actions.'ld.

The dispute comes down to the identity of thengry violator. If theprimary violator is
Cook, then Maestri does not exercise pible control ovehis statementsSee Middlesex Ret. Sys
v. Quest Software Inc527 F. Supp. 2d 1164, 1194 (C.D. Cal. 2007)e Energy Recovery Inc. Sec.
Litig., No. 15-cv-00265-EMC, 2016 WL 324150, at *26 (N.D. Cal. Jan. 27, 201 &e primary
violator is Apple, then plairffiadequately alleges that Maestri acted as a control person becau
he spoke on the Company’s behalf as CFO dweargings calls and thexercised control over
its statementsSee SEC v. Tod842 F.3d 1207, 1223 (9th Cir. 201Hpward 228 F.3d at 1066.
The complaint resolves the disputit identifies Apple as therimary violator. (CCAC § 126%f.
Todd 642 F.3d at 1223 (“The definition of ‘persamder the Act enconagses a ‘company.’).

Although defendants are correcatiMaestri did not contraook’sstatements, he
plausibly controlledApple’sstatements. In particular, Maestiegedly co-ho®d the November
1, 2018 call where the challengedtetments were made, and loelld have correed the record,
disclosed omitted facts, and explained that Agpted issues in China that may undermine its
earnings. Having failed to do 9daestri may be liable as the executive charged with delivering

the company’s financial information who unde it to have madmisleading statements.

The Court agrees with plaintiff that these sales are not properly at isfiue ortion. In any
case, the Court analyzed Cook’s and Maestriskssales in the presus order and found that
they were not indicative either way, being labge not out of line withistorical practices.

22

ol

se




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

Case 4:19-cv-02033-YGR Document 123 Filed 11/04/20 Page 23 of 23

Accordingly, the Court does not dismiss the Section 20(a) cfdims.

l. CONCLUSION

For the foregoing reasons, the COBRANTS defendants’ motion to dismiss as to the
iPhone XS and XS Max statement, BENIES the motion as to the China statements and the
Section 20(a) violation. Apple athanswer the complaint withfiourteen (14) days. The Court
further SETS a case management conferefareDecember 14, at 2:00 p.m. Instructions for a

Zoom link will be docketed a e days before the hearing.
This Order terminates Docket Number 118.

T 1SS0 ORDERED.

[ 4
O’ YVONNE Ca%NZALEz ROGER%)
UNITED STATES DISTRICT COURT JUDGE

Dated: November 4, 2020

15 Defendants have the burden to prove thaeddri acted in good faitand did not induce
the primary violation.See Hollinger v. Tital Capital Corp914 F.2d 1564, 1574 (9th Cir. 1990).
Accordingly, plaintiff has mets pleading burden by allegingahMaestri acted as a control
person. Defendants further movediemiss for lack of a primargection 10(b) violation. That
part of the motion is denied for the reas described in tharevious section.
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