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v. Corteva, Inc. et al Doc.

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

KRISHNAN R THONDUKOLAM, ET AL., CaseNo. 19-cv-03857-YGR
Plaintiffs,
ORDER GRANTING MOTION To DISMISS
VS. WITH LEAVE TO AMEND
CORTEVA, INC., ET AL ., Re: Dkt. No. 48
Defendants.

Plaintiffs Krishnan R. Thondukolam, Stephé&h Records, William C. Mallonee, and
David L. Everett bring this putative class actasing out of the mergemd restructuring of
defendants E. I. du Pont de Nemours and Comdadistorical DuPont”) and The Dow Chemical
Company (“Historical Dow”). Plaintiffs bnig seven causes of action for, among other things,
breach of fiduciary duty, failure to follow pepsi plan documents, failure to notify pension plan
participants regardinghanges to their plan, and failuoeproperly fund the pension plan.

Having carefully considered the papers siitad, the arguments of the parties at the
hearing, the admissible evidence, and the pleadmthis action, and for the reasons set forth
below, the Court hereb$RANTS defendants’ motion to dismi¥81TH LEAVE TO AMEND.

l. BACKGROUND

On December 11, 2015, Historical DuPont anstétical Dow announced a plan to merge
and restructure their businesséimder the terms of the restrudng, the two entities were to
merge temporarily under a single entity, DowDuRémt. (“DowDuPont”), and then separate out
their product lines into three inpendent companies. The resultswiaree agriculture, materials
science, and specialty products companies: Cariexc. (“Corteva”), Dow Inc. (“New Dow”) and
DuPont de Nemours, Inc., (“New DuPont”), respively. Historical D&ont emerged from the
spin-offs as a subsidiary of Cevta. Plaintiffs allege thattaf the restructuring, most of the

previously existing assets and businessdiremain with New DuPont or New Ddw.

! The FAC names six historical and newhgated Dow, DuPont, and Corteva corporate
entities as defendants. It also names thirtividuals: the directors dflistorical DuPont and
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Plaintiffs are participants the U.S. DuP&@nsion and Retirement Plan (the “Plan”),
which provides benefits to retireesHistorical DuPont.Historical DuPontdopted the Plan in
1904 and remains the Plan spondarthe first amended complaintAC”), plaintiffs allege that
defendants eviscerated Historical DuPont'siiess operations and maid@ subsidiary of
Corteva, an under-capitalized aoweker-burdened spin-off, so asrdieve DuPont and Dow of any
obligations with respect to thed?l. Plaintiffs further allegéhat defendants engaged in these
corporate transactions without propksclosures to Plan participants.

. LEGAL STANDARD

A motion to dismiss under Federal Rule@¥il Procedure 12(b)(6) tests the legal
sufficiency of the claims alleged in the complail&to v. Glock, InG.349 F.3d 1191, 1199-1200
(9th Cir. 2003). “Dismissal can be based on the tdekcognizable legal theory or the absence
sufficient facts alleged undercagnizable legal theory.Balistreri v. Pacifica Police Dep/ 1901
F.2d 696, 699 (9th Cir. 1990). All allegations of milefact are taken a@sue and construed in
the light most favoralkel to the plaintiff. Johnson v. Lucent Techs., In@53 F.3d 1000, 1010 (9th
Cir. 2011). To survive a motion thsmiss, “a complairmust contain suffient factual matter,
accepted as true, to ‘state a claim teefehat is plausible on its face.’Ashcroft v. Iqbal556
U.S. 662, 678, 129 S.Ct. 1937, 1949, 173 L. Ed. 2d 868 (28@4)Atlantic Corp. v. Twombly,
550 U.S. 544, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)).

[11.  DiscussiON
A. Fiduciary Claims
l. Count | (Breach of Fiduciary Duty, 29 U.S.C. § 1104)

In Count I, plaintiffs allege that éendants breached their fiduciary duties by

“orchestrating and consummatitige merger and spinoff” sas to burden Corteva, through

Historical DuPont, with futuréunding of the Plan. Defendants contend that this claim should &

Historical Dow at the time of thmerger, the directors of DowDaoiit at the time of the spin-offs
of Corteva and New Dow, aridur human resources and fire@ executives from DowDuPont
and Historical DuPont. In addin, plaintiffs name the boards BowDuPont, Historical DuPont
and Historical Dow as defendants.
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dismissed because it arises out of quintessentially business decisions related to the corporate

restructuring, which are beyond the scop&RISA’s fiduciary standards.

The Ninth Circuit has held that the “decistonspin a [pension] plan off . . . is not a
fiduciary act.” Paulsen v. CNF Ing559 F.3d 1061, 1076 (9th Cir. 2009) (citing cade$hus,
insofar as plaintiffs’ claim ares out of defendants’ decisioregarding corporatrestructuring,
the claim fails.

The Ninth Circuit thus far has left opéme question of whether implementatim spin-
off is a fiduciary act.See id (in analyzing fiduciary duty, distguishing between decision to and
implementation of spin offsee also Waller v. Blue Cross of C&82 F.3d 1337, 1342 (9th Cir.
1994) (stating that decision to terminate a plan, as opposed to implementing that decision, is
fiduciary act). Here, however, phdiffs have not alleg# sufficient facts to state a plausible claim
based on this theory. Despite arguthat they do not take isswith the merger and spin-offs per
se, plaintiffs bring this actiochallenging changes made to ldistal DuPont’s operations and
controlled groums part ofthe restructuring. Such changesrad implicate fiduciary duties.
Further, plaintiffs’ allegations are conclusorydaspeculative regarding wihetr Historical DuPont
or Corteva—the post-spin-off entities responsiblefulfilling Plan obliggions—will be able to

do so. As such, plaintiffs’ section 1104 claim fails.

2. Count V (Failure to Properly Fund the Plan and Breach of Fiduciary Dut
29 U.S.C. §1021)

In Count V, plaintiffs allege that by hoosing to only contrikte the minimum amount
required . . . the [d]efendants hasreated a Plan that is so underded that it is at an increased
risk of failure.” Defendantsegek dismissal of Count V, arguitigat decisions about funding the
Plan are made by the plan settlor, not a fidurciary, and in any evénbecause the DuPont

defendants have complied with and exceeded ERISA'’s funding requirements.

2 See also Flanigan v. Gen. Elec. G242 F.3d 78, 88 (2d Cir. 2001) (“[A] decision to
spin-off [a] division alongyith its pension plan [i]s, at its o®, a corporate business decision,” sg
“general fiduciary duties under ERISA [are] not triggeredlaw Knox Ret. Income Plan v.
White Consol. Indus., Inc998 F.2d 1185, 1187 (3d Cir. 1993) (by “selling the unprofitable BK
Divisions and structuring the transaction to inelulde existing pension plans,” defendants “were
making a corporate business decisiond aot acting as ERISA fiduciaries).
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In Glazing Health & Welfare Fund v. Lameke Ninth Circuit affirmed the dismissal of
breach of duty claims arising oot alleged failure to make geired plan contributions because
“[u]ntil the employer pays the gutoyer contributions over to ¢hplan, the contributions do not
become plan assets over whfatuciaries of the plan havef@uciary obligation.” 896 F.3d 908,
910 (9th Cir. 2018) (quotingline v. IndustriaMaintenance Engineering & Contracting C200
F.3d 1223 (9th Cir. 2000)3ee also Coulter v. Morgan Stanley & Co. |63 F.3d 361, 361, 367
(2d Cir. 2014) (where defendiaused company stock to kearequired contribution, the
“challenged conduct did not trigger fiduciary liabilijmder ERISA” because funding is a “settlor
function). Here, certain portioms the FAC appear to challendefendants’ failure to fund the
Plan, which undeGlazing Health does not trigger fiduciary ébations. Thus, insofar as
plaintiffs’ claim is based on inadegedunding, the claim is dismissed.

However, other portions of the FAC suggglstintiffs’ claim is based not on funding, but
on the allocation of fundsithin the Plan. Plaintiffs allege thHtistorical DuPontmade billions of
dollars in contributions to the Plan, which actually were crddital claimed as tax deductions,
after which “DowDuPont and thmembers of its board[] electéa apply [the] contributions,
totaling nearly $4 billion, to thprefunding balance instead of tetheneral assets,” “creat[ing] a
source for the sponsor to meetuite [Minimum Required Contriliion] obligations . . . without
having to actually contribute additial assets to the Plan.” The FAC states that defendants’
“decision regarding fund allocation was sepafaim the decision regarding the amount of mone
to contribute to fund the [P]lan awlitectly affected [P]lan assetsViewing the allegations in the
manner most favorable to plaintiffs, the claim appedieast in part to ipticate fiduciary duties.

Plaintiffs’ claim ultimately fails, however, begse plaintiffs themselves concede that the
DuPont defendants satisfied ERI'S minimum funding requirementslaintiffs cite no on-point
authority for their contention &t fiduciary obligations impos higher funding rguirement than
that imposed by ERISA. Plaintiffs also do eaplain what level ofdnding would be enough to

satisfy defendants’ fiduciary dutie§Vithout a legal basis to firalbreach of fiduary duty where
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statutory requirements have beaat, plaintiffs’ claim fails®
3. Individual and Dow Defendants

Defendants argue that the fiduciary dutyimsagainst the indidual defendants (Counts
[, 11, 1V, and V) and againghe historical and spun off Dow &res (Counts | and IV) should be
dismissed because the FAC does not sufficietiidga that these defendants acted as ERISA
fiduciaries. As explained hergithe Court dismisses Countsll, IV, and V on various other
grounds, and as such, need not consider futtigeclaims as alleged against these specific
defendants. Additionally, at the&ring on the motion, plaintiffs coeded that they did not allege
sufficient facts to support theatins against the Dow defendan#s such, these claims are
dismissed.

B. Count Il (Failureto Follow Plan Documents, 29 U.S.C. § 1104)

In Count Il, plaintiffs allege that defenuls violated Plan documents by eviscerating
Historical DuPont’s business activities and makirgsubsidiary of Corteva, such that Historical
DuPont will not be able to make required cdndtions to the Plan. Defendants contend that
nothing in the Plan documents prevent a chaagtistorical DuPont'sontrolled group.
Defendants further argue thaetRAC cannot state a claim foiolation of the Plan documents
based on Historical DuPont’'sdbretical inability to pay bease such a claim is not ripe.

As explained in Section Il1(A)(1 corporate restructuring dsions are not fiduciary in
nature. Thus, defendants’ decision to chardggorical DuPont’s controlled group does not
trigger the fiduciary’s obligation to follow Plan dauents. Further, plaintiffs do not identify any
portions of the Plan that we violated by defendants’ irrgmentation the spin-offs or

management of the Pl4nln sum, the FAC lacks sufficiefdacts to state a plausible claim.

3 See Adams v. Anheuser-Busch Co., Mo. 2:10-CV-826, 2011 WL 1559793, at *10
(S.D. Ohio Apr. 25, 2011) (grantj motion to dismiss a breachfafuciary duty claim alleging
failure to fund a plan where “the complaint ainfed] no factual allegatins that the defendants
failed to make any contributioris the Plan required under astithe terms of the Plan or
ERISA”); Cress v. WilsorNo. 06 CIV. 2717 (JGK), 2008 WL 5397580, at *9 (S.D.N.Y. Dec. 24
2008) (“[T]here is no freestandirfigluciary duty to fund a pensigsian, outside the requirements
ERISA imposes|.]").

4 Defendants cit&ystems Council EM-3 v. AT&T Carfa59 F.3d 1376, 1383 (D.C. Cir.
5
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In addition, plaintiffs’claim that defendants violatedaldocuments because Historical
DuPont will be unable to make required contribn$ is speculative. As explained, plaintiffs
concede that defendants have “technically mouated to the Plan” and satisfied ERISA’s
minimum funding requirements. Absdactual allegations to shoat least a concrete likelihood
that defendants’ conduct has lefeth unable to fulfill their fiducigy obligations to fund the Plan,

plaintiffs do not sta a plausible claim.

C. Count 111 (Breach of Disclosure Duty, 29 U.S.C. 88 1021 and 1132) and Count
IV (Breach of Disclosure Duty and Failureto Notify Plan Participants
Regarding the Serious Consideration of Major Changesto the Plan, 29 U.S.C
88 1021 and 1132)

In Count I, plaintiffs allegehat the Plan’s disclosureslél to “sufficiently advise
participants of the status ofeliPlan,” and “properly inform Plagparticipants of the funding policy
of Historical DuPont.” Similarlyin Count IV, plaintiffs allege tat defendants misled plaintiffs
about the intent and effect thfeir strategy to mergespin-off, and leavéhe Plan underfunded.

Insofar as plaintiffs’ claims are predicaten defendants’ assuranaegjarding the Plan’s
funding status or ability to fulfifuture obligations, the claims fail because plaintiffs have not
alleged facts showing that the Plan was underfunded. For example, balsealbegations in the
FAC, the Court finds nothing misleading aboufetielants’ representations in 2016 that they
would “continue to fund the pelas plan in accordance withl ghe legal requirements” although
“no final decisions [had] been maes to the allocation of pensibabilities and related assets.”

Plaintiffs also contend that defendants fatiedlisclose properly #ir funding policy, first

stating that “contributions exceed minimum funding requiremenisay be made at [Historical

1998) for the proposition thabsent a provision prohibiting thamsfer of Plan obligations, such
a transfer does not violate Plan documents. How&ystems Counaikached thisonclusion in
the breach of contract context. Thus, the Cunbt persuaded thatgahtiffs must identify
specific Plan provisions expresgyohibiting the fiduciary’s conduah order to pursue a section
1104 claim. On the other hand, the Court igadly unpersuaded by plaintiffs’ contention that
absent a specific grant ofthority to perform an act, fduciary’s hands are tiedSee Cent.
States, Se. & Sw. Pension Fund v. Cent. Transp,,4i2.U.S. 559, 570 (1985) (stating that
trustees are understood to havects powers as are necessargppropriate for the carrying out
of the purposes of the trust”). A&tis juncture, the Court simplyniils that plaintiffs must point to
some portion of the Plan thdeéfendants violated faroceed with their claim.
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DuPont]’s discretion,” and laterating that Historical DuPontdbes not make contributions that
are in excess of tax deductible limits.” The latitthese statements wamde in a filing with the
Securities and Exchange Commission, howewhich defendants argue imposes different
reporting requirements. In any evgthe two statements are not indxatly in conflict if Historical
DuPont has chosen not to exceed minimum funceggirements but retains discretion to change
its position on the isgu Thus, plaintiffs’ allgations fail to state a plaible claim for failure to
disclose.

D. Count VI (Prohibited Transaction in Violation of 29 U.S.C. § 1106(a))

Section 1106(a) prohibits fidueias from causing a pension plemengage in transactions
if the fiduciary “knows or should know that suchrisaction constitutes a direct or indirect . . .
transfer to, or use byr for the benefit of a pariy interest, of any assets of the plan[.]” In Count
VI, plaintiffs allege thathe transfer of Historad DuPont, which included the Plan and its assets
to a new controlled group within Corteva iprahibited transactionnder section 1106(a).
Defendants argue the claim should be dismisseaduse the restructuring did not involve a
transfer of the Plan or Plan assets. Ratarording to defendant$e FAC alleges that the
business operations and assets of the $flansorwere transferred to new entities.

At bottom, plaintiffs’ secbn 1106(a) claim as currenthfeaded suffers from similar
deficiencies as its other claim3hat is, a threshold issuader section 1106(a) is whether
fiduciary status exist¢,ockheed Corp. v. Spinkl17 U.S. 882, 888-89, 116 S.Ct. 1783, 1789, 13
L.Ed.2d 153 (1996), and to the ext@hintiffs’ claimis based on the goorate restructuring,
plaintiffs’ have not pleaded arfigluciary acts. Relatedly, tHfeAC does not plead facts showing
that the Plan or its assets wameolved in any prohibited transamt with a party-in-interestSee
Blaw Knox 998 F.2d at 1191 (upholding dismissal of a drdld transaction aim that “did not
involve the investment or managemef plan assets,” but rathéthere was a change in sponsors
of the plans while the plans’ assets remainedfectd”). In fact, in several places, the FAC
suggests the challenged transactionslve Historical DuPont’s aporate assets, instead of Plan

assets. Accordingly, plaintiffs’ prohtbed transaction claim is dismissed.
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E. Count VII (Co-Fiduciary Liability, 29 U.S.C. § 1105)

Finally, defendants seek dismissal of plafsti€o-fiduciary liability claim on the grounds
that the FAC does not adequately allege anycfaty duty breach and includes only conclusory
allegations regarding each defendanb-fiduciary liability. Asexplained in Section I1I(A)(1),
the Court agrees that plaintiffgil to state a claim for fiduciargreach under ERISA. As such,
plaintiffs’ claim for co-fiduciaryliability under ERISA is dismissed.

V.  CONCLUSION

For the foregoing reasons, the COBRANTS defendants’ motion to dismiss. Because
amendment would not be futile, hovegythe Court grants plaintiftsEaAve To AMEND as to all
claims. Any second amended cdaipt must be filed withinwenty-eight (28) days of issuance
of this Order. No new claims parties may be added without leanf court or stipulation of the
defendants. Plaintiffs shall alpoovide the Court with an eleotric courtesy copy of a redline
comparing the first and second amended comigla Any response to the second amended
complaint is dudourteen (14) days after plaintiffs’ filing. Defendants may not bring any new
arguments that could havedn raised in this motion.

This Order terminates Docket Number 48.

T 1SS0 ORDERED.

Dated: April 27, 2020 W W

YVONNE%ONZALEZ ROGERS
UNITED STATESDISTRICT COURT JUDGE




