Hopkins v. Califor

United States District Court
Northern District of Califorra

© 00 N o g A~ W N PP

N N N NN N N NN P P P P B PP PR e
© N o o N W N P O © O N O 0~ W N B O

H

ia Forensic Medical Group et al Dod.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

KEITH M. HOPKINS,
Case N0.20-cv-01892-YGRPR)

Plaintiff,
ORDER OF PARTIAL DISMISSAL
V. AND SERVICE
CALIFORNIA FORENSIC MEDICAL
GROUP, et al.,
Defendants.

.  INTRODUCTION

Plaintiff, a federal prisoner currently incarated at Federal Correctional Institution-
Lompoc, has filed aro secivil rights action pursuant to 42 81.C. § 1983 stemming from alleged
constitutional violations that ocoed while he was held in custodyg a pretrial federal detainee a
Santa Rita Jail (“SRJ") for theeyears from September 2015 to 2018.

His motion for leave to procedd forma pauperisill be granted in a separate written
Order.

Venue is proper because the events givingtoiske claims are alleged to have occurred
SRJ, which is located ithnis judicial district. See28 U.S.C. § 1391(b).

In his complaint, Plaintiff names the followg Defendants: California Forensic Medical
Group (“CFMG”), CFMG Health Care Provider. Maria Magat, Alameda County, Alameda
County Sherriff Gregory Ahernnd “Does 1-30.” Dkt. 1 at 2-4.Plaintiff seeks monetary and

punitive damagesld. at 5.

II.  DISCUSSION

A. Standard of Review

A federal court must conductpeeliminary screening in any case in which a prisoner seq
redress from a governmentaitity or officer or employee @& governmental entity. 28 U.S.C.

8 1915A(a). In its review, the cdunust identify any cognizabldaims and dismiss any claims

! Page number citations refer to those assidayethe Court’s eleabnic case management
filing system and not thesassigned by Plaintiff.
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that are frivolous, malicious, ifdo state a claim upon which refimay be granted or seek
monetary relief frona defendant who is immune from such relidf.8 1915A(b)(1), (2)Pro se
pleadings must be liberally constru@&alistreri v. Pacifica Police Dep'901 F.2d 696, 699 (9th
Cir. 1988).

To state a claim under 42 U.S.C. § 1983, anpifiimust allege tw essential elements:
(1) that a right secured by the Constitution or lafvthe United States was violated, and (2) that
the alleged violation was committed bp@rson acting under the color of state lsvest v. Atkins
487 U.S. 42, 48 (1988).

B. Legal Claims

Plaintiff, who suffers from sleep apnedgegks the following claims: (1) a breach of
contract claim against CFMG and Alameda Coudatyfailing to allowPlaintiff access to his
Continuous Positive Airway Pressure (“CPAP”achine “at all times when he sleeps” and for
failing to provide new equipmeifor his CPAP machine; (2) a Fourteenth Amendment claim of
denial of medical care agairadt Defendants, including “Does 115,” based on Defendant Magat’s
June 2017 denial of Plaintiff's “request fospecialist who could help him with his sleep
deprivation and CPAP equipmeérand also based on the actiafs'Jane Doe #1” on November
7, 2017 and “Jane Doe #2” on March 4, 2018 for “fail[itmpet [Plaintiff] an escort to [the Out-
Patient Housing Unit (*"OPHU")] for his CPAfreatment; (3) Plairffiinvokes this Court’s
supplemental jurisdiction under 28 U.S.C. § 136¢lbyming that Defendants “Jane Doe #1 and
#2,” Alameda County, CFMG and Ahern violat€dlifornia Government Code § 845.6 because
they were aware that Plaintgtiffered from sleep apnea but &gilto allow him on November 7,
2017 and March 4, 2018 “to sleep with his CPA&chine to prevent apa attacks that could
potentially cause death for [Plaintiff]”; (4ugervisory liability claims against Defendants
Alameda County, Ahern and “Does 16-30”; and (5parteenth Amendmeuwtaim of denial of

medical caréagainst Defendants CFMG Medical DirectDoe #3”, Dr. Magat and “Does 1-15”

2 The complaint uses the phea$ourteenth Amendment Rigto Equal Protection” under
Claim 5, but Plaintiff does notlage any facts that suggest dedelant violated his rights under
the Equal Protection Clause of the Fourteenth Amendn@e#Dkt. 1 at 13. Thus, the Court
construes Claim 5 as a Fourteenth Amendrokain of denial of mdical care based on the
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for “deny[ing] [Plaintiff's] request for a rechargele battery for his CPAP machine.” Dkt. 1 at
10-13.

Claims 1-5 as they relate Plaintiff's allegations agjnst CFMG, Alameda County, and
Defendant Ahern do not allegadts demonstrating thttese Defendantsalated Plaintiff's
federal rights, but seem to claim these Ddfmnts are liable based on the conduct of their
subordinates, Defendant Magatdd'Jane Does #1 and #2” as well as “Doe #3.” There is,
however, no respondeat superior liability undsat®n 1983 solely because a defendant (such g
Defendant Ahern, who is the Alameda County SHesfresponsible for #nactions or omissions
of another.See Taylor v. LisB880 F.2d 1040, 1045 (9th Cir. 1989).rthermore, Plaintiff has not
alleged grounds for municipal liability agaiidefendants CFMG and Alameda County based of
any theory other than that of respondeat supeifitiis is not a suffient ground for municipal
liability. See Monell v. Dep’t of Social Serv$36 U.S. 658, 691 (1978pcal governments
cannot be liable under section 1988lar respondeat superior theprAccordingly, Plaintiff's
Claims 1-5 as they relate Rlaintiff's allegations agaimn®efendants CFMG, Alameda County,
and Ahern are DISMISSED without prejudice.

Claim 2 and 5, when liberally construede @ognizable under section 1983 and shall
proceed against Defendants Magstwell as “Jane Does #1 and #2” and “Doe #3.” Under Clai
3, Plaintiff has also sufficientlglleged a cognizable claim tHdane Does #1 and #2” breached
their duty to provide the prevailirgandard of care by failing et Plaintiff an escort to OPHU
for his CPAP treatment. However, regardingrid Does #1 and #2,” Plaintiff describes these
Defendants as “housing 7 technicians” wirere on duty on November 7, 2017 and March 4,
2018, respectively, but states that he does knove thefendants’ names. Dkt. 1 at 8, 10-11.
Similarly, Plaintiff describes “Do&3” as the “CFMG Medical Dior,” but he also does not
know this Defendant’'s named. at 13. Although the use of “John &ao identify a defendant is
not favored in the Ninth Circuisee Gillespie v. Civiletti629 F.2d 637, 642 (9th Cir. 1980);
Wiltsie v. Cal. Dep’t of Correctiongl06 F.2d 515, 518 (9th Cir. 1968jtuations may arise where

aforementioned Defendants allegkzhial of Plaintiff’'s request foa rechargeable battery for his
CPAP machineSee id.
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the identity of alleged defendantannot be known prior to thédirig of a complaint. In such
circumstances, the plaintiff should be gianopportunity through gcovery to identify the
unknown defendants, unless it is cld@at discovery would not uncoveireir identities or that the
complaint should be dismissed on other grour8ise Gillespig629 F.2d at 6427elasquez v.
Senko643 F. Supp. 1172, 1180 (N.D. Cal. 1986). PIdintust provide tdhe Court the names
of “Jane Does #1 and #2” as wall “Doe #3” by the date schedul@dhis Order for any served
Defendant to file a dispositive motion. Failuredtmso will result in dismissal of Defendants
“Jane Does #1 and #2” as well as “Doe #3” withprejudice to Plaifft filing a new action
against these Doe Defendants.

Finally, in the sections of the complaint wadtlaintiff sets fortlnis allegations of his
Fourteenth Amendment claims, he identifiBses 4-30” as those who were present and
participated in alleged deniaf medical care. As explainatove, a claim stated against Doe
Defendants without furtlmedentifying information is notavored in the Ninth CircuitSee
Gillespie 629 F.2d at 642. Therefoflaintiff's claims againghe remaining Doe Defendants—
“Does 4-30"—are DISMISSE without prejudice.

[l.  CONCLUSION

For the foregoing reasons, the Court orders as follows:

1. Claims 1-5 as they relate to Rtéi's allegations aginst Defendants CFMG,
Alameda County, and Ahern areSMISSED without prejudice.

2. Plaintiff's allegations in his compid under Claims 2 and 5 state cognizable
Fourteenth Amendment den@fl medical care claims aget Defendant Magat and Doe
Defendants “Jane Does #1 and #2” as well as & Plaintiff must povide to the Court the
names of Doe Defendants “Jane Does #1 anagiell as “Doe #3” by the dispositive motion
due date indicated below. Failure to do so redlult in dismissal of Doe Defendants “Jane Does
#1 and #2" as well as “Doe #3” without prejudice to Plaintiff filing a @&ton against them.

3. Plaintiff's claims against the remang Doe Defendants—“Does 4-30"—are
DISMISSED without prejudice.

4, The Clerk of the Court shall mail a Nmgiof Lawsuit and Request for Waiver of
4
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Service of Summons, two copiesthe Waiver of Service of $umons, a copy of the complaint
and all attachments thereto (dk}, and a copy of this Order @~MG Health Care Provider
Dr. Maria Magat (hereinafter “Defendant”) at SRJ.

The Clerk shall also mail a copy of the cdampt and a copy of this Order to the State
Attorney General’s Office in San Francisco. dittbnally, the Clerk shall mail a copy of this

Order to Plaintiff.

5. Defendant is cautioned that Rule 4 & frederal Rules of Civil Procedure requires

Defendant to cooperate in saving unnecessarg cbstervice of the summons and complaint.
Pursuant to Rule 4, if Defendant, after beingfigal of this action and asked by the court, on
behalf of Plaintiff, to waive service of the surmns, fail to do so, Defendant will be required to
bear the cost of such service esg good cause be shown for Defen@ddfailure to sign and return
the waiver form. If service is waived, this action will proceed as if Defendant had been serve
the date that the waiver is filed, except fhatsuant to Rule 12(a)(1)(B), Defendant will not be
required to serve and file an answer befx¢y (60) daysfrom the date on which the request for
waiver was sent. (This allowda@nger time to respond than would required if formal service of
summons is necessary.) Defendaratsked to read the statementfeeth at the foot of the waiver
form that more completely describes the dutiethefparties with regard to waiver of service of
the summons. If service is waived after the gaterided in the Notice lilbefore Defendant has
been personally served, the Answer shall besikig (60) daysfrom the date on which the
request for waiver was senttarenty (20) daysfrom the date the waiver form is filed, whichever
is later.

6. Defendant shall answer the complaint in accordance with the Federal Rules of
Procedure. The following briefing schedule shall govern dispositive motions in this action:

a. Nolaterthansixty (60) daysfrom the date the answer is due, Defendant

shall file a motion for summaiudgment or other dispositive motion. The motion must be
supported by adequate factual doentation, must conform in akspects to Federal Rule of

Civil Procedure 56, and must include as exhisitsecords and incident reports stemming from

d or

Civi
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the events at issue. A motion for summiaggment also must be accompanied Raad notice
so that Plaintiff will have fair, timely and aded@aotice of what is required of him in order to
oppose the motionWoods v. Carey684 F.3d 934, 935 (9th Cir. 201@)otice requirement set out
in Rand must be served com@ntly with motion for summarjudgment). A motion to dismiss
for failure to exhaust available administrativenezlies must be accompad by a similar notice.
However, the court notes that under the new lawetttcuit, in the rarevent that a failure to
exhaust is clear on the facetbé complaint, Defendant may move for dismissal under Rule
12(b)(6) as opposed to the prews practice of moving under anenumerated Rule 12(b) motion
Albino v. Baca747 F.3d 1162, 1166 (9th Cir. 2014) (en banc) (overrWiygtt v. Terhune315
F.3d 1108, 1119 (9th Cir. 2003), which held th@ufa to exhaust aviable administrative
remedies under the Prison Litigation Reformt, A2 U.S.C. § 1997e(a), should be raised by a
defendant as an unenumerated Rule 12(b) motiOtherwise if a failure t@xhaust is not clear on
the face of the complaint, Defendanust produce evidence provingjdiee to exhaust in a motion
for summary judgment under Rule 5@l If undisputed evidence viewed in the light most
favorable to Plaintiff shows aifare to exhaust, Defendantestitled to summary judgment under
Rule 56.1d. But if material facts are disputed nsonary judgment should be denied and the
district judge rather than a jury should determine the facts in a preliminary proceketliag.

1168.

If Defendant is of the opinion that this easannot be resolvdry summary judgment,
Defendant shall so inform the court prior te thate the summary judgmt motion is due. All
papers filed with the court sh&le promptly served on Plaintiff.

b. Plaintiff's opposition to the disposigunotion shall be filed with the court
and served on Defendant no later thaanty-eight (28) daysafter the date on which Defendant’s
motion is filed.

C. Plaintiff is advised that a moti for summary judgmemnder Rule 56 of

the Federal Rules of Civil Procedure willgifanted, end your case. Rule 56 tells you what you

3 Rand v. Rowlandl54 F.3d 952 (9th Cir. 1998).
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must do in order to oppose a motion for sumnpagdgment. Generally, samary judgment must
be granted when there is no genussie of material fact—that i there is no real dispute about
any fact that would affect thresult of your case, the partyhe asked for summary judgment is
entitled to judgment as a matter of law, whwill end your case. When a party you are suing
makes a motion for summary judgnbémat is properly supported loleclarations (or other sworn
testimony), you cannot simply rely on what y@aemplaint says. Instead, you must set out
specific facts in declarations, gigsitions, answers to interrogatsj or authenticated documents,
as provided in Rule 56(e), thedntradicts the facts shown iretdefendant’s declarations and
documents and show that theraigenuine issue of matal fact for trial. If you do not submit
your own evidence in opposition, summary judgmiémppropriate, may be entered against you
If summary judgment is granteglhur case will be dismissea@ there will be no trialRand 154
F.3d at 962-63.

Plaintiff also is advised thatin the rare event that Defendant argues that the failure to
exhaust is clear on the face of the complaint—&ando dismiss for failug to exhaust available
administrative remedies under 423.C. § 1997e(a) will, if grantk end your case, albeit without
prejudice. To avoid dismissalpu have the right to presemtyaevidence to show that you did
exhaust your available administrative remedidereecoming to federadourt. Such evidence
may include: (1) declarations, wh are statements signed ungdenalty of perjury by you or
others who have personal knledge of relevant matter&) authenticated documents—
documents accompanied by a declaration shgpwhere they came fno and why they are
authentic, or other sworn papers such as andwenserrogatories or depositions; (3) statements
in your complaint insofaas they were made under penaltypefjury and they show that you havsg
personal knowledge of the matters state ther&simentioned above, in considering a motion to
dismiss for failure to exhaust under Rule 12(pi(6failure to exhausn a summary judgment
motion under Rule 56, the district judge may heloreliminary proceeding and decide disputed
issues of fact with regard to this portion of the caskino, 747 F.3d at 1168.

(The notices above do not excuse Defendantilgation to serve similar notices again

concurrently with motions to dismiss for failueexhaust available admstrative remedies and
7
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motions for summary judgmentVoods 684 F.3d at 935.)

d. Defendant shall file a reply brief no later thaurteen (14) daysafter the
date Plaintiff's opposition is filed.

e. The motion shall be deemed submittedf the date the ply brief is due.
No hearing will be held on the motion usdethe court so orders at a later date.

7. Discovery may be taken in this actioraiccordance with the Federal Rules of Civ
Procedure. Leave of the court pursuant to BOl@)(2) is hereby grantéd Defendant to depose
Plaintiff and any other necessawmtnesses confined in prison.

8. All communications by Platiff with the court musbe served on Defendant or
Defendant’s counsel, once counsel has been deés@yriay mailing a trueapy of the document to
them.

9. It is Plaintiff's responsibility to proseauthis case. Plaintiff must keep the court
informed of any change of addsesnd must comply with the cowgtorders in a timely fashion.
Pursuant to Northern Distritibcal Rule 3-11 garty proceedingro sewhose address changes
while an action is pending must promptly fdenotice of change ofidress specifying the new
address.SeelL.R. 3-11(a). The court may dismiss matt prejudice a complaint when: (1) mail
directed to thero separty by the court has beegturned to the couds not deliverable, and
(2) the court fails to receiveithin sixty days of this retura written communication from thpgro
separty indicating a current addresSeel.R. 3-11(b).

10. Upon a showing of good cause, requesta feasonable extension of time will be
granted provided they are filed on offdre the deadline theseek to extend.

IT IS SO ORDERED.

Dated: 11/16/2020

ONNE GONZALEZHOGERS®
nited States District Judge




