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UNITED STATESDISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

BRADLEY R. CONROY, Case No. 4:20-cv-05882-YGR

Plaintiff,

ORDER DENYING MOTION TO REMAND
V.

RIDGE TooL COMPANY, ET AL.,

Defendants. Re: Dkt. No. 13

Plaintiff Bradley R. Conroy brings this @n against defendants Ridge Tool Company,
(“Ridge”), Cal Steam, Inc. (“Cal Steam”), aReérguson Enterprises, Inc. (“Ferguson”) seeking
damages for negligence and stpobduct liability. Conroy originiéy filed his canplaint in the
Superior Court of California, @inty of San Francisco, on Februdd, 2020. (Dkt. No. 1, Notice
Removal (“NOR”) 1 1.) On August 20, 2020, Ridgenoved the action to this Court asserting
diversity jurisdiction. (NOR {1 5-12.)

Now before the Court is Conroy’s motionremand. (Dkt. No. 13 (“Remand”).) Having
carefully considered the pleadings and the pag#mitted, and for the reass set forth more fully
below, the Court heredyenieEs Conroy’s motion to remand.

I BACKGROUND

Conroy served the three defentkaon separate dates: Conroy served Ridge on July 24,
2020; Cal Steam on July 28, 2020; and FergusoAugust 7, 2020. (Remand at 5.) Ridge
removed within thirty days afteservice of summonasnd the complaint. (NOR § 3.) Ridge’s
notice of removal initially did ngbin Cal Steam or Ferguson. gRand at 6.) On September 16,
2020, Ridge’s counsel spoke with Ferguson’s celjngho told Ridge that Cal Steam was an
affiliate of Ferguson. (Dkt. No. 14-1, McNulBecl., 1 7.) On September 18, 2020, more than
thirty days after Cal Steam and Ferguson vgerged, Ferguson’s counsel filed joinders to
Ridge’s removal on behalf of boFerguson and Cal Steamd.((citing Dkt. Nos. 12, 12-1).)

Conroy then filed this motion #t same day, on September 18, 2020.
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With respect to the jurisdional requirements for divsity jurisdiction, although the
complaint does not specify an amount in contreyeRidge asserts thattlamount in controversy
exceeds $75,000 exclusive of interests and cdBI®OR § 12.) Conroy does not dispute the
amount in controversy. Insteadetparties disagree regarding whettheere is comiete diversity
of citizenship among the parties. It is undisputet Conroy is a citizen of the United States,
domiciled in California; Ridge is incorporated@hio with its principal place of business in the
same state; and Ferguson is incorporated in Maguith its place of business in the same state.
(Seeidat 11 7-9.)

The parties differ on Cal Steam. Conroy alletpes Cal Steam “was and is a corporation
existing and doing business in Catii@.” (Dkt. No. 1-1, Complaint (“Compl.”) at Exh. 1 § 4.)
Ridge avers that Cal Steasa non-existing cogration due to a merger around December 31,
2015. (NOR 1 10.) Ridge further asserts thatrgadhe merger Cal Steam was incorporated in
Virginia with its principal place obusiness in the same statéd.)(

. LEGAL STANDARD

“Federal courts are courts of limited junisiion. They possess only that power authorize
by Constitution and statute Kokkonen v. Guardian Life Ins. Co. of Amill U.S. 375, 377
(1994). There is a “strong presumption againstoneal jurisdiction” when evaluating a motion to
remand.Gaus v. Miles, In¢.980 F.2d 564, 566 (9th Cir. 1992) (citations omitted). The party
seeking removal “has the burd&nprove, by a preponderance of #evidence, that removal is
proper.” Geographic Expeditions, Inc. v. Est. of Lhot&89 F.3d 1102, 1106-07 (9th Cir. 2010).
“Federal jurisdiction must be rejted if there is angoubt as to the right aeEmoval in the first
instance."Gaus 980 F.2d at 566 (citatiomatted). “If atany time before fial judgment it
appears that the district colatks subject matter jurisdictiothe case shall be remanded.” 28
U.S.C. § 1447(c).

1. ANALYSIS

Conroy argues that removal should be grantethree independent grounds: (1) complet

diversity under 28 U.S.C. section 1441(b) doesaxadt because the cotamt alleges that Cal

Steam is a citizen of Californié2) Ridge’s notice of removal ocedurally defective under 28
2
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U.S.C. section 1446(b) because neither deferdah&team nor defendant Ferguson joined Ridg
notice of removal within a 30-ddiynit; and (3) the noticef removal does naufficiently explain
why Ridge did not join the other defendanfThe Court consas each in turh.

A. Complete Diversity

District courts have jurisdimn over actions in which the parties are citizens of different
states and the amount in controversy exceeds $7%80lusive of interest and costs.” 28 U.S.C
8§ 1332(a)-(a)(1). “A civil action otherwise removable only on thesbatgidiversity] jurisdiction . .
. may not be removed if any ofelparties in interest properly j@d and served as defendants is :
citizen of the State in which tretion is brought.” 28 U.S.C. § 144)(2). “Diversity jurisdiction
is based on the status of the paréiethe outset of the case . . .Harris v. Bankers Life and Cas.
Co, 425 F.3d 689, 695-96 (9th Cir. 2005). The padgking to invoke diversity jurisdiction bears
the burden of proofKanter v. Warner-Lambert Co265 F.3d 853, 857-58 (9th Cir. 2001).

Here, Conroy alleges the following in the complaint:

Cal STEAM, Inc., also known &AL STEAM SUPPLY, also known

as WIA of CALIFORNIA . . . wasnd is a corpoten existing under

the laws of the State of California, and was at all times herein

mentioned authorized and/or qualified to do business, and was and is

doing business, in the City and @dy of San Francisco, State of

California.
(Compl. 1 4.) As common with state court piead, whether Conroy cldg alleged Cal Steam’s
citizenship is unclear, though “existing under the laprgsumably indicatesage of incorporation.
Moreover, in briefing on the motion to rema@hnroy does not maintain that Cal Steam is a
California corporation, instead lgrstating that “Cal Stearappearsto be a California citizen.”
(Remand at 10) (ephasis added).)

“[The] party seeking to invoke @ersity jurisdiction should be abte allege affirmatively th

actual citizenship of the relevant partieKanter, 265 F.3d at 857. Ridge avers that Cal Steam

1 In reply, Conroy also argues that becatssyuson and Cal Steam appeared to have
changed their counsel to anotfiem, Ridge’s opposition must baricken. However, on October
26, 2020, the Court granted a motiorstistitute attorney Michael G. King in place previous
counsel. (Dkt. No. 21.) Thus no basis exists to strike the opposition and th®©aums
Conroy’s request.

3
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merged out of existen@ound Dec. 31, 2015, around two years pridhéevents that gave rise {
the instant action. Ridge furthersasts that even if Cal Steanrgiwed the mergers, it was not a
California corporation for the purposes of diversity. Ridge expresstes that Cal Steam “was a
Virginia corporation with its principal plaa# business in Virginid (NOR { 10.)

The Court is persuaded by Ridge. Ridge praviciEpies of documents and printouts relaf

to certifications, mergers, articles of incorgara, and other relevagtocuments from the website$

of the Secretary of State ofginia, the Secretary of State @&lifornia, and the State of
Incorporation Commission of Virginia. Thli®cuments show that around December 31, 2006,
various California corporationacluding “Cal Steam Supply” argkveral other corporations namq
“Cal Steam,” ceased to exist when they neerqito WIA of California (“the surviving
corporation”), a corporation incorporated in Virginia. (Dkt. No. 1-1, McNulty Decl., Exh. 8.) |
January 2, 2007, WIA of Californfded a “Statement and Designati by Foreign Corporation” in
California, stating that #vould do business in Califoia as “Cal-Steam.”1q. at Exh. 7, at 3.)
Around June 2007, WIA of California changésiname to “Cal-Steam, Inc.’ld; at Exh. 7, at 6.)
By December 31, 2015, records from the Secreath§tate of Virginia show that “Cal-
Steam, Inc.,” still a Virgira corporation, was “inacte/ by reason of mergerld; at Exh. 6, at 1.)
“Cal-Steam, Inc.,” “a non-survivingntity,” along with other corpations unrelated to this action,
merged into “Ferguson Enterprises, Inatbund December 31, 2015. (Dkt. No. 14-1, McNulty
Decl., Exh. A, at 1.) A notice was also filedthrerguson would transact business from certain
locations in California under the fitibus business name “Cal-Steamld. (@t 1.§ On January 11,
2016, “Cal-Steam, Inc.” filed a Certifite of Surrender of Right to dmsact IntrastatBusiness with
the Secretary of State of Californidd.(at Exh. 7, at 1.) As way summary, the last time Cal

Steam was a California corporatisas in 2006, when it merged iffdlA of California, a Virginia

2 Conroy also argues that purstismthe California Businessd Professional Code sections

ed

]

17910 and 17918, Cal Steam is barred from joinieg¢&moval because Cal Steam was required to

file a fictitious name statement prior to maintagan action. Without aéding whether the statute
would apply to the facts of thisase, Conroy’s argument fails besauhe statute does not apply to

tort actions.Am. Alt. Energy Partners Il v. Windridge, Ind2 Cal.App.4th 551, 562 (1996) (citin
Hydrotech Sys., Ltd. v. Oasis WaterpebR Cal.3d 988, 1001 (1991)).

4
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corporation, prior to being renach€al Steam, which then merged into Ferguson, another Virg
corporation.

Conroy does not dispute this evidence. Instead, Conroy claims that its allegation that
Steam is a California citizen eough to destroy completevdrsity. To support this, Conroy
contends that the Court must resolve all matanabiguities in his favoin deciding the motion to
remand. Conroy does not persuade. Conroy only mta case noting the standard for evaluatir
fraudulent joinder by plaintiffsegeking to prevent removabee Macey v. Allstate Property and C
Ins. Con, 220 F.Supp.2d 1116, 1117-18 (N.D. Cal. 2002)nr@y has not shown that there is
fraudulent joinder of parties in this action.

Conroy further challenges tle®identiary basis for Cal Steés citizenship. Conroy avers
that Ridge equates Cal Steam’aqd of incorporation with its principal place of business, and h
not established that its princigalace of business is Virginigdgain, Conroy does not persuade.
corporation “shall be deemed to éeitizen of every Stat. . . by which it has been incorporated i
of the . . . State where it has fsncipal place of business[.]28 U.S.C. § 1332(c)(1). “Under the
‘nerve center’ test, a cporation’s principal place of businegstould normally behe place where
the corporation maintains its ldepuarters—provided that the headdess is the actual center of
direction, control, and avdination . . . and not simply afffice where the corporation holds its
board meetings (for example, aitked by directors and officerdha have traveled there for the
occasion).”3123 SMB LLC v. HorB880 F.3d 461, 465 (9th Cir. 2018) (citiFgrtz Corp. v. Friend
559 U.S. 77, 92-3 (2010)). Hereal Steam (formerly WIA of Cdlbrnia) and Ferguson were both
incorporated in Virginia Conroy is plainly mistaken aswhere Cal Steam incorporated and dog
not dispute Ridge’s evidence tharguson’s executive offices areéted in Virginia (Dkt. No. 1-
1, McNulty Decl., Exh. 6, at 4.) Conroy does not eadege or argue th&al Steam’s principal
place of business is California. Indeed, the extétite allegation is that Cal Steam “was and is
doing business” in California.S€eCompl. 1 4.)

Accordingly, Ridge has met itaurden by a preponderance o #vidence that the complet
diversity requirement for diversity jurisdiction is m&ee Geographic Expeditiqrs99 F.3d at

1106-07.
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B. Untimely Joinder and Unanimity

A notice of removal must be filed withinitty days after servie of the summons and
complaint. 28 U.S.C. § 1446(b)(1)he “thirty-day period for [removp. . . starts to run from
defendant’s receipt of the initipleading only when that pleadirdfirmatively reveals on its face
the facts necessary for fedécourt jurisdiction.” Harris, 425 F.3d at 690-91 (alteration in
original) (internal quotatins and citation omitted). “[A]s long as the complaint, or an amended
pleading, motion, order, or othergea does not reveal that the caseemovable, the 30-day limit
period never starts to run and théethelant may remove at any timeRea v. Michaels Stores,
Inc., 742 F.3d 1234, 1238 (9th Cir. 2014) (citationitbed). A defendant may thus remove
“outside the two-thirty-day periodm the basis of its own informan, provided that it has not ran
afoul of either of thehirty-day deadlines.’Roth v. CHA Hollywood Med. Ctr., L,F.20 F.3d
1121, 1125 (9th Cir. 2013).

Ordinarily, all defendants who @ been properly served mysin a notice of removal.
Emrich v. Touche Ross & C&46 F.2d 1190, 1993 n.1 (9th Cir. 1988) (citation omitted). If all
defendants who have been served have not j@rgtition for removal, the court “may allow the
removing defendants to cure the defect by obtainimglgy of all defendantgrior to the entry of
judgment.” Destfino v. Reiswigs30 F.3d 952, 955-57 (9th Cir. 2011JA] procedural defect
existing at the time of removal baured prior to entry of judgmedbes not warrant reversal and
remand of the matter to state courRarrino v. FHP, Inc.146 F.3d 699, 703 (9th Cir. 1998)
superseded by statute on other grounds asgeized in Abrego Abrego v. The Dow Chem, €43
F.3d 676, 681 (9th Cir. 2006).

Although Ridge’s initial noticef removal did not join Cal Steam or Ferguson, the
September 18, 2020 joinder to removal was ntimely. Conroy’s arguntd that removal was
untimely fails for two reasonsFirst, Conroy relies priarily on overruled authoritySee e.g.

Prize Frize, Inc. v. Matrix (U.S.) Incl67 F.3d 1261, 1266 (9th Cir. 1999). Conroy claims that
because Ridge was served on June 24, 2020, the deadline to join Cal Steam or Ferguson ex
on August 24, 2020. Presumably, Conroy is referinidpe first-servedule, where the first

thirty-day removal clock begins to ruvhen the first defendant is serveSee Destfind630 F.3d
6
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at 955. The Ninth Circuit no longepglies the first-defendant ruléd. at 956. Each defendant is
entitled to a thirty-day period for reamal when a complaint is removablil. at 956. Moreover,
because Conroy'’s initial pleading was not remowati its face, the thirtgay clock for removal
did not start to run foany of the partiesSeeHarris, 425 F.3d at 693, 695-96 (the period for
removal was not triggered because plaintiffitial pleading did noaffirmatively reveal
information regarohg citizenship).

Second, Ridge’s failure to join Ferguson &al Steam was cured. As noted, Conroy citq
to Prize a case decided befdbestfinoabrogated the first-served rul@Vithout citing to a statute,
Prize states that that there is a “thirtyydstatutory period pemitted for joinder.” Seel67 F.3d at
1261,superseded by statute on otheogmnds, as recognized in Abrego Abredd3 F.3d at 681.
In contrastDesftinoinstructs that the timele for joinder is not strict: if defendants who have
been served have not joined a petition for redka court “may allow the removing defendants
to cure the defect by obtaining joinder dfdefendants prior to thentry of judgment.5ee630
F.3d at 956-57.

Regardless, under eithrize or Destfing there are no groundsttemand. Cal Steam’s
and Ferguson'’s joinder was timely unéize Each filed a Notice qfoinder to Ridge’s removal
on September 18, 2020, twenty-nine days after Ridgewval. (Dkt. No. 12 at 2; Dkt. No. 12-1,
at 2.) UndeDestfing Ridge and the other defendaatsed the procedural defecsee630 F.3d
at 956-57see also Parrinol46 F.3d at 703 (because initialldige to join was cured when
defendant later joined in the notice two mordfter service, “remad on procedural grounds
would be an empty formality”)Simplis v. Culver City Police Dep’2:10-cv-09497-JHN-MANX,
2011 WL 13133818, at *2 (C.D. Cal. Feb. 3, 2011) (analybesgtfinds precedential impact,
though unspecifiedjefendants are not restricted to thoigys to join a notice of removal and,
even if defendant’s joinder is untimely,fdedants are allowed to cure the defect).

Accordingly, even if there was a procedutafect in Ridge’s NORhe defect was cured
when Cal Steam and Ferguson joined.

I
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C. Sufficiency of Explanation
Finally, Conroy argues that remand is warrariedause Ridge did not explain the absen

of other defendants. Ridge cousténat the defect was cured.

“Where fewer than all defendants have joimed removal actiorthe removing party has
the burden . . . to explain affirmmeely the absence of any co-defendants in the notice of remov
Prize, 167 F.3d at 1266. If the removadtice is facially defectivand the deficiencies remain
uncured within the thirty-day period peittad for joinder, removal is impropetd., but see
Parrino, 146 F.3d at 703 (“[A] procedural defect exigfiat the time of repval but cured prior to
entry of judgmentoes not warrant reversal and remahthe matter to state court'pestfing
630 F.3d at 956-57 (noting that if defendants who have been serbede not joined in removal,
“the district court may allow theemoving defendants to cure thdet# by obtainingoinder of all
defendants prior to thentry of judgment”)Kacludis v. GTE Sprint Commc’ns Cqrp06 F.

Supp. 866, 869 (N.D. Cal. 1992) (“[In thenth Circuit] . . . defects iform of a renoval petition
are amendable at any time, not just witthie original 30—day perd for removal”) (citingBarrow
Dev. Co. v. Fulton Ins. Co418 F.2d 316, 317 (9th Cir. 1969keland v. Centralbanc Mortg.
Corp., No. 5:12-cv-02991-EJD, 2012 WL 4181418*&(N.D. Cal. Sept. 18, 2012) (“a clear
statement in the Notice of Removal [explainingetce of co-defendantspuld have prevented
this motion altogether. But the shortcomings msglictional allegations isot fatal . . . because
they can be easily cured by amendment”).

Prizedid not provide a standard for evaluatthg sufficiency of an explanation. Some
courts, however, remand when there is notne at all of thenon-joining defendantandwhen
co-defendants never join the removal.Seel67 F.3d at 1266 (removing party’s notice of
removal was facially deficient because itédilto explain why all co-defendants had not
consented);Parking Concepts, Inc. v. RSUI Group, IhNo. CV 09-5143 PSG (AJWXx), 2009 WL
2973118, at *3 (E.D. Cal. Sept. 11, 2009) (remarashtgd because defendants did not mention
rule of unanimity or explain any attempt to comply with anterbury Lots 68 LLC v. Esposito
No. CV 5:11-01880 SVW (SSx), 2011 WL 610096&7*2 (C.D. Cal. Dec. 5, 2011) (removal

granted because defendant offered noamation for absence of co-defendantgtley Forge Ins.
8
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Co. v. APL Co. PteNo. CV 09-09323 MMM (VBKXx), 2010 WL 960341, at *3-5 (C.D. Cal. Mar
16, 2010) (removing defendant failed to explain absence of defendants who never joined).
Here, Ridge mentioned Calegtm and Ferguson, but did radtirmatively explain its

failure to obtain Cal Steam’sid Ferguson’s consent. In tN©OR, Ridge explained as follows:

According to the court’s online dket, on August 3, 2020, plaintiff
filed a proof of service of sumwn and complaint on defendant CAL
STEAM, INC., aka CAL STEAM SUPPLY, aka WIA OF
CALIFORNIA, INC. (“Cal Steam”) stating Cal Steam was served on
July 28, 2020. Cal Steam has not geade an appearance. Ridge
Tool is unaware if defendant REUSON ENTERPRISES, INC. has
been served with the summons and complaint.

(NOR 1 4.) In opposition, Ridge further explathat it could not havebtained Cal Steam’s
consent because it had no information regaydial Steam’s represetitan, Cal Steam had not
made an appearance, and it had only somepegalthat Cal Steam was an inactive corporation
that had merged with another omeg(Ridge did not know that Cal Steam had merged into
Ferguson when the NOR was filed). (Dkt. No.114vicNulty Decl., at 1 5.)Regarding Ferguson,
Ridge explains that the state docket did not shoyef of service for Ferguson when Ridge filed
its notice of removal. Conroy counters that Ridge failederercise reasonable diligence, as a
phone call to Conroy’s counsel would have reve#tatl Cal Steam and Fpison were served.
Conroy does not persuade. Even if Ridgenot exercise reasonable diligence in
ascertaining whether Cal Steam &®afguson were served, this is fatal to removal because any
resulting defect was cured when Cal Steath Berguson joined the notice of removake Prize
167 F.3d at 1266 (because the remanice was facially defectivendthe deficiencies uncured
within the thirty-day statutory peripdemoval was improper) (emphasis adde@}rrino, 146

F.3d at 703 ([*A] procedural defeekisting at the time of remollut cured prior to entry of

3 This information should have been in the notice of removal thégpurposes of this
ruling, Ridge’s opposition is treated asaanendment to the notice of remov&ee Cohn v.
Petsmart, Inc.281 F.3d 837, 841 n.1 (9th Cir. 2002) (citiwglingham v. Morgan395 U.S. 402,
407 n.3 (1969)).

“ In Prize the Ninth Circuit was primarily conaeed with the lack of unanimity, which
was never cured: “the failure to adhere to thenimay requirement rulés dispositive.” 167 F.3d
at 1266 n.4.
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judgmentdoes not warrant reversal and remahthe matter to state courtlpewen v.
McDonne] No. 19-cv-00467-YGR, 2019 WL 2364413, at *4-6 (N.D. Cal. June 5, 2019) (resul
defects from lack of reasonable diligence in aomhg whether other defelants were served and
inaccurate statements regardimigether other defendants were served were cured when consel
was later obtained).

Accordingly, even if Ridge’s explanatidar why other defendants did not join was
insufficient, any resultingefect has been cured.
V. CONCLUSION

For the foregoing reasons, the CdDENIES Conroy’s motion taemand. The Court
further SETS a case management conferencelerember 14, 2020 at2:00 PM PST via the
Zoom Platform.

This Order terminates Docket Number 13.

| T 1S SO ORDERED.

Dated: November 18, 2020

i a Y VONNE é’ONZA‘E/EZ ROGEé

UNITED STATESDISTRICT JUDGE
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