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INTHE UNITED STATESDISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

WILLIAM MICHAEL DENNIS,
Petitioner,
V.

KEVIN CHAPPELL, Warden of San Quentin
State Prison,

Respondent.

Case No05:98¢v-21027JF

ORDERRE PETITIONER'S CLAIM OF
PRIVILEGE; PETITIONER’S
ADMINISTRATIVE MOTION TO FILE
PRIVILEGED MATERIAL UNDER SEAL,;
AND RESPONDENT'’S MOTION TO STRIKE]
PETITIONER’S REPLY OR, IN THE
ALTERNATIVE, FOR LEAVE TO SUBMIT A
RESPONSE TO PETITIONER’S REPLY

[Re ECF Nos. 320. 321. and 3261

Before theCourt are: (1Petitioner’s claim of privilege; (2) Petitioner’s motion to file

privilegeddocuments under sea@nd (3) Respondent’s motion to striRetitioner’sreply to

Respondens$ goposition to the motion to file under seal or, in the alternative, to submit a resp

to Petitioner’s reply For the reasons discussed below, the Court conclude3atizdners

precluded from asserting privilege as to the documents in queftititioner’'s motion to file

privileged documents undsealand Respondent’s motion to striRetitioneis replywill be denied

and Respondent’s alternative motion to file a respam&etitioner’s replyvill be granted

. BACKGROUND

Petitionerthenrepresented bgttorneyPeter Giannini, filedhe instanpetition for writ of

habeas corpusn May 2, 2001.Pet, ECF No. 59. On October 3, 2002, Respondent sought leg
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servea request for production tfal counsel’s files.Mot. for Leave to Serve Req. for Produc.,

ECF No. 126. Petitioner opposed that motion, arguing among other things that he should ngt be

required to produce documents protected by the attarieyt-privilege. Opp. to Mot. for Leave td
Serve Req. for Pradt.,, ECF No. 129. On November 15, 2002, the Court issued an ordangrar
Respondent’s motion. Order Granting Resp’'t’'s Mot. Re Produc. of Trial Counsel’'s CHa\&

—

136. The Court directedetitioner td'index any and all documents which he argues are privilgged

and ordered that “[s]uch indexed documents shall be sealed and presented to the Court for
consideration not later than ten (10) days after receipt of this oritk@t 2. The Court stated that
would review the documenis camera and determine which documents, if any, would be produ
to Respondentld. The Court ordered Petitioner to produce the remainder of trial counsel’s fi
within ten days after receipt of the ordéd. The Court also directed Petitioner to “submit not I3
than five (5) days after receipt of this order a proposed protective order thalegrthat the
documents produced by Petitioner be deemed confidential and may be used solelgdgrdkes
of the evidentiary hearing in this casdd.

On November 25, 2002, Petitioner filed an unopposed motion seekingteerday
extension of time to provide the privilege log and accompanying documents to théoCourt
camera review. Mot. for Extension of Time to Complete Disc., ECF No. IB&itioner also
sought a forty-five day extension of time to complete discovigty.On December 3, 2002, the
Court issued an order granting the unopposed maticetting that “[clounsel for petitioner shall

submit to the Court, under seal, any materials which petitioner argues aegpdwy December

t

ced
es

ter

13, 2002.” Order of Dec. 3, 2002, ECF No. 140. On the same date, the Court approved a propo

protective order that had been submitted by Petitioner. Protective Order, ECF NDekpée
seeking and being granted an extension of time to do so, Mr. Giannini never submitteldgepri
log on behalf of Petitioner, nor did he subamtydocuments to the Court fan camera review.
Pet’rs Notice Re Disclosure of Trial Counsel’s Files at 2, ECF No. 307.

On November 6, 2006, Petitioner’s current counsel, James Thomson, was apg®inte
second counsel in the casgee Order of Mar. 29, 2007 at 1 (reciting circumstances surroundin
Mr. Thomson’s appointment), ECF No. 221. On July 30, 2013, the Court relieved Mr. Giann

2
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counsel and appointed Mr. Thomson as lead cou@elerRe Ex Parte Mot. for Substitution of

Counsel at 1, ECF No. 292. On August 19, 2013, Mr. Thomson received forty boxes of docimer

from Mr. Giannini. Decl. of Aaron Jones | 4, ECF No. 307FBe boxes were in disarrayseveral
were labeled incorrectly, while others contained a mix of trial coisrfilel, appellate counssl
files, and habeas counsdiles. 1d. It was the understanding of Mr. Thomson'’s office that Mr.

Giannini previously had disclosed all of trial counsel’s files to Respondiery.6.

On October 15, 2013, Mr. Thomson's office contacted the office of Respondent’s coupsel,

RonaldMatthias to request an inventory of trial counsel’s files that had been disclosed to
Respondent by Mr. Giannini. Decl. of Aaron Jones { 8, ECF No. 307r2Maithias stated that I

had not received an inventory from Mr. Giannini and haccredted onéimself. 1d. 1 9. On

November 5, 2013, Mr. Thomson'’s paralegal went to the Attorney General’s Office in $an Jgs

Californig, and was given accessftaur boxesof trial counsel’s fileghat Mr. Giannini had
produced to Mr. Matthiasld. { 11. A comparison of ¢hmaterials inthose four boxewith four
similar boxesn Mr. Thomson’s possession revealed tat Matthiass four boxes werenissing
approximatelythree hundred pages contained in Mr. Thomson’s four bokég] 12(a). Mr.
Thomson arranged to haveoie pagesopied and sent to Mr. Matthia&d. 1 14.

Mr. Thomsonalsodetermined that he possessed an additional five boxes of trial coung
files thatMr. Matthias apparently did not possess. Decl. of Aaron Jones { 12(b), ECF No. 30
Mr. Thomsonarranged to have all “neprivileged” material contained in the additariive boxes
copied andent Mr. Matthias. Pets Claim of Privilege at 4, ECF 32MRetitionerwithheld sixty
documents on grounds that they contaimileged attorneyclient communications, work product,
or selfincriminating statementdd. at 68.

Petitioner’s Claim of Privilege

On January 26, 2014, Petitioner filed a document entitled “Petitioner’s Clainvidé i
and Privilege Log,” indexing the documents as to which privilege is asséde®espondent
objected to that filing. Resp’t’'s @m and Obj., ECF No. 322. On February 3, 2014, Petitionef
filed a “Notice of Compliance with this Court’'s Order Granting Respondent’sobl&egarding
Production of Trial Counsel’s File.” Notice of Compliance, ECF No. 329. PetitoNeartice of

3
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Compliancereferenceshe Court’s Order Granting Respondent’s Motion Re Production of Trial
Counsel’s FiladatedNovember 15, 2002.

Petitioner's Administrative Motion to File Under Seal

On January 26, 2014, concurrently with piszilege log, Petitioner filed an administrative)

motion to file under seal the sixty documents as to which he asserts privileges. MRt to Seal,

ECFNo. 321. Respondent filed opposition to that motion on January 28, 2014. Resp’'t’'s Opp’n a

Obj., ECF No. 322.Petitioner filed a replpn January 29, 2014. Pet’r's Reply, ECF 324.

Respondent’s Maotion to Strike

On January 30, 2014, Respondent movestrike Petitioner’s replyarguing that the repiig
not authorized by the Civil Local Rules. Resp’t's Mot. to Strike, ECF 326. Intéraaive,
Respondent requestleave to file a response to the replg. On February 2, 2014, Petitienfiled
opposition to Respondent’s motion to strike his reply and a statement of non-opposition to
Respondent’s alternative motion for leave to file a response. Pet'r's Re§pN&G28. On
February 3, 2014, Mr. Matthias filed a reply regarding his motion to strike. ReRpjly, ECF
No. 330.

1. DISCUSSION
A. Procedural Issues

Before turning to the substantive issues raised by these filings, theaddtetses a
procedural matter. Fe Civil Local Rules provide that any opposition to an aktriative motion tdg
seal must be filed within four days and that the motion is deemed submitted on therdige afte
opposition is due. Civ. L.R. 7-11(b), (c). The rule does not contemplate or authorize the filin
reply. As noted abov@etitionemonetheless filed a reply. Respondent movesdrike tre reply

or, in the alternative, fdeaveto file a response to the replyhich sparked additional filings by

g of

both sides. e Court preferstronglynot to receive briefing in this piecemeal manner, particularly

on the eve o& hearing. However, because the briefs presentiestantive information and
argument regarding the issue of privilege, and because the Court perceives noeptejeitner
party, the Courin the exercise of its discretidras considedall of the briefs filed to date.
Accordingly, although Respondent points out correctly that Petitioner’s iigggyoh January 29,

4
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2014 was not authorized by thevCiocal Rules,Respondent’s motion tstrike will be denied.
Respondent’s alternative motion for leave to file a response to Petitiondy svikk be granted.
B. Substantive | ssues

With respect to the motion to seal, Respondent asserts thatrigetitess misapprehended

the Court’s November 2002 order, in which the Court directed that any documents as to whigch

privilege is clained “shall be sealed and presented to the Court for considera@oder Granting
Resp’t's Mot. Re Produc. of Trial CouriseFile at 2 ECF No. 136. Respondent contends tlyat |
using the word “sealed,” the Court did not mean to suggest that Petfiieriee documents under
seal but rather that Petitionpresent them to the Court forcamera review. The Couriagrees
with Respondent. Although the wording of the oralgyuablyis ambiguous, the Court’s intention
was not that Petitioner &lthe documents as to which privilege is asserted, but rather that
Respondent present those documents to the Court damera review. Petitioner has done so.
Accordingly, because there is no need to file the documents at this time, Petigoimeinistrative
motion to seal will be denied.

With respect to thassertion of privilegéself, Respondenpoints out that Petitiondras
missed thaleadline for making such assertiyjmmore than a decad®esp’t’'s Opp’n and Ob;. at
ECF No. 322. Responderisa argues that Petitioner has waitke attorneyclient privilege by
claiming ineffective assistance of trial counskl. at 2 Finally, Respondenndicatesthat at least
some of the documents listed in the privilege log have been disclosed. Resp’t’s Opp’n atd®(
ECF No. 322. As to the latter point, Petitioner acknowledges that two of the documedtmlibie
privilege log were disclosed previously, and he withdraws the assertion oégeias to those
documents.

Any discovery permitted by the Court in a capital habeas case must comptiievitederal
Rules of Civil Procedure and this Court’s Civil Local Rules. Habeas L.R. 2254-2%tker
Feder&Rule of Civil Procedure 16(b), the Court’s scheduling orders with respect to dige@meer
other case management issues may be modifigdfor “good cause.” Fed. R. Civ. P. 16(b)(gge
also Zivkovic v. S Cal. Edison Co., 302 F.3d 1080, 1087(9th Cir. 2042)n general, the praal
scheduling order can only be modified upon a showing of good cause.”) (internaicuotatks

5

Case No. 5:98v-2102FJF
ORDER RE PET'R’'S CLAIM OF PRIVILEGE, PET'R'S MOT. TO SEABND RESP'T'S MTS

o




For the Northern District of California

United States District Court

© 00 N o o b~ w N P

N N N N N NN NN R R R B R B R R R
0o ~N o N D0 N RO OO oo N oYy 01N O N RO

and citation omitted).“The pretrial schedule may be modified if it cannot reasonably be met despi

the diligence of the party seeking the extensidd.”(internal quotation marks and citation
omitted). “If the party seeking the modification was not diligent, the inquiry should end and th
motion to modify should not be grantédd. (internal quotation marks and citation omitted).
As set forthabove, the Court’s 2002 order governing the discovery schedule required
Petitioner to produce trial counsel’s files to Respondenb the extent that Petitioner claimed
privilege as to particular documents, to submit those documents to thed@onitamera review
by December 13, 2002. Although Petitioner’s recently filed “Claim of Prieibed Privilege Log”
and “Notice of Compliance” are not styled as motions to modify the Court’s 2002 Beditioner
in effect seeks modificationof that order, i.e.,raafterthe-fact extension of theleadline for
asserting prilege as to trial counsel’s fileRetitioner has not even attempted to sigoad cause

for such an extension. Hdfers noexplanation whatsoever as to why he did not and could net

submitted a privilege log within tHane allowed and extendday the Court or at least within somje

reasonhle period of time thereafter. Instead, Petitioner’s present attorney, Mr.sbhgangues

that he should not be held responsible for the failure of Petitof@rher attaney, Mr. Giannini, tg

comgy with thedeadline. Mr. Thomson does not cite any legal authority on point, provide any

evidence as to Mr. Giannini’'s conduct, or explain his own lack of action since his appoiagment

counsel in 2006. Instead, he notes that u@ddifornia Civil Code 8 3531;The law never require
impossibilities? Petitioner’s citation to this maxim of California law is insufficienete@use more
than a decade of noncompliance with a court order.

Petitioneralso claims that Mr. Matthiasas “complicit’in Mr. Giannini’s failure to disclost
trial counsel’s files.As the Court understands Petitioner's argument, Mr. Matthias must have
known that Mr. Giannini had not produced all of trial counsel’s files because at one point Mr.
Giannini stated that those files were stored in “nine” banker’s bakiés Mr. Giannini produced
only four banker’s boxes. Speculation as what inferences Mr. Matthias may hawefrdra this
asserted discrepancy is insuffidiéo establish that Mr. Matthias was complicit in Mr. Giannini’'s
failure to comply with the Court’s order. The Court notes that, once again, Petita@genot cite

any legal authoritpn point.
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Accordingly, the Court concludes that Petitioner has failed to show good cause tp tmedif

deadline for claiming privilege. The Cowalso agrees with Respondéat any claim of privilege
based upon attornegtient privilegehas beenvaived in any event given Petitioner’s claim that tr
counsel rendered ineffective assistanSee Bittaker v. Woodford, 331 F.3d 715, 716 (9th Cir.
2003) ('t has long been the rule in the federal courts that, where a habeas patiieeea claim
of ineffective assistance of counsel, he waives the attarieyt-privilege as to all commmications

with his allegedly ineffective lawyé). Petitioner acknowledges this rule, but argues that beca

al

use

the Court has phasdide proceedings such that Petitioner's mental health claims will be addregsed

first, any waiver of the attornegfient privilegeis limited to mental health claims at this timé&.et
again, Petitioner cites no legal authority for this proposition, nor iarthenent logical.
Petitioners allegations regardingeffective assistanaaf trial counsel are quite broad. Thus eve

Petitioner were entigld to assert privilege at this late date (which he is not), the Court would

n if

conclude that the attorneyjient privilege has been waived with respect to all of trial counsel’s files.

IIl. ORDER
Accordingly, and good cause therefor appearing,
(1) Petitioner is precluded from asserting privilege as to trial counsel’s files
(2) Petitioner's administrative motion to file documents under seal is denied,;

(3) Respondent’s motion to strike is denied; Respondent’s alternative motion fotddde
a respase to Petitioner’s reply is granted; and

(4) Petitioner shall produce to Respondent a complete set of trial codibeglidentical to

that possessed by Petitioner; such production shall be completed on or before RHyrug
2014.

DATED: February 11, 2014
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