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8 IN THE UNITED STATESDISTRICT COURT
9 FOR THE NORTHERN DISTRICT OF CALIFORNIA
1C SAN JOSE DIVISION
§ e 11
58 12 | WILLIAM MICHAEL DENNIS, Case N05:98¢v-21027JF
e 13 Petitioner, ORDER GRANTINGPETITIONER’S
ol MOTION TO EXPANDTHE RECORDAND
Q< 14 V. DENYING PETITIONER’S MOTION FOR
S8 LEAVE TO FILE A MOTION FOR
T s 13 | KEVIN CHAPPELL, Warden of San Quentin | RECONSIDERATION
7 2 State Prison,
Eo R 16 [ECF Nos. 293, 294]
=t Respondent.
c 17
-
18
19 The Court has granted Respondent’s motions for summary judgment with respect to a
2C | number of Petitioner’s claims for relief, including Claig@ksand 22.SeeECF Nos. 117, 240.
21| Claim 21 alleges tht the California Supreme Court did not provide meaningfuevewf
22 | Petitioner’'s case and institutionally does paivide meaningful review of capital judgmeats
23 | required by the Fifth, Eighth, and Fourteenth Amendments. Claim 22 alleges thain@adifdeath
24 | penalty law does not narrow the class of dedithible offenders as required by the Eighth and
25 | Fourteenth Amendment®etitionermoves to expand the record with fifteen new exhibits that he
26 | asserts are relevant to dismissed Claims 21 ahdr&2for leave tseekreconsideration based upon
27
og | * Petitioner also asserts that the new exhibits are relevaentting Claim 25, which alleges
cumulative constitutional error.
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the new exhibits. Respondent opposes both motions.

Petitioner seeks to expand the record as to Claito #icludethe following exhibits:

Exhibit 1:
Exhibit 2:

Exhibit 3:

Exhibit 4:
Exhibit 5:
Exhibit 6:
Exhibit 7:
Exhibit 8:
Exhibit 9:

Petitioner contends that these exhibits demonstratepipanents oformerChief Judge Rose Bird
manipulated the California Supreme Court’s death penalty jurisprudence tyimgrjustices who
had decided cases in favor of deadimtenced appellant®etitioner acknowledges that Exhibits
1throught containinformation that has beeavailablepublicly since the miel980s, but he asserts
that thee exhibits provideecessarpackground fothe expert declarations and testimony
contained in Exhibits 5-7 and 9. The experts conclude that since the 198Gs™thedCalifornia
Supreme Court has decided capital cases in an arbitrary and disparate manner.

Petitioner seeks to expand the record as to Claim 22 to inttladellowing exhibits:

Exhibit 9:
Exhibit 10:

Exhibit 11:
Exhibit 12:
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[.MOTION TO EXPAND THE RECORD

Statement of the Vote: General Election (November 1986);

Judicial Independence, the Confirmation Election, and Republican
Government, Text of Talk (January 29, 1986);

California District Attorneys Association, Prosecutor’'s Whitepapef on

the Supreme Court Confirmation (February 28, 1985);
Californians to Defeat Rose Bird (September 15, 1985);
Declaration and Testimony of Justin McCrary (July 6, 2008);
Declaration and Testimony of Sam Kamin (July 14, 2009);
Declaration andestimony of John Poulos (July 26, 2009);
California Supreme Court Capital Decisions, 1982-2011; and

Declaration and Testimony of Gerald Uelman (January 28, 2010).

Declaration of Gerald Uelman (January 28, 2010)

Declaration and Testimony of George Woodworth (November 23,
2010)

Declaration and Testimony of Steven Shatz (January 28, 2010)
Declaration of Donald Heller (January 27, 2010)

2




United States District Court

For the Northern District of California

© 00 N o o0 A W DN P

N N N N N N N NN R PR R R R R R R R
o ~N o 01N DO NN RO OO 00N oYy 01N N RO

Exhibit 13: California Commissin on the Fair Administration of Justice,
Testimony and Report (January 27, 2010)

Exhibit 14: Declaration and Testimony of David Baldus (November 19, 201(

Exhibit 15: Declaration of Steven Shatz (June 18, 2013)

Petitioner contends th#tese exhibits describe the political influences that have shaped Califo
death penalty jurisprudence and demonstratevérgtfew convicted murderers are not death-
eligible under California’s death penalty law.

A. Legal Standards

If a habeas petitiotis not dismissed, the judge may direct the parties to expand the re¢

by submitting additional materials relating to the petitiod8 U.S.C. foll. § 2254, R.(@). “The
materials that may be required include letters predating the filing of thepetibcuments,
exhibits, and answers under oath to written interrogatories propounded by thé R8¢eS.C.
foll. § 2254, R. 7(b). “Affidavits may also be submitted and considered as part of the"rddord.

A district court’s discretion to grantgetitioner’'s motion to expand the record is constrai
by the requirements of 28 U.S.C. § 28542). Holland v. Jacksonb42 U.S. 649, 653 (2004)
(holding that the requirements of § 22542¢)apply a fortiori when a prisoner seeks relief baseq
on new evidence without an evidentiary hedlinGooper-Smith v. Palmatee397 F.3d 1236, 124
(9th Cir. 2005) (holding that “the conditions of § 2254(e)(2) generally apply to Petitsesking
relief based on new @&ence, even when they do not seek an evidentiary h&ariAg relevant
here,§8 2254(e)(2) providethat if a petitionet' has failed to develop the factual basis of a claim
State court proceedings,” a district court may not hold an evidentiary hearingaaithenless thg
petitioner shows thatthe claim relies of\a factual predicate that could not have been previous
discovered through the exercise of due diligenaat“the facts underlying the claim would be
sufficient to establish by cleand convincing evidence that but for constitutional error, no
reasonable factfindevould have found the applicant guilty of the underlying offense.” 28 U.S
2254(e)(2).

“A petitioner‘fail[s] to develop the factual basis of a claim in State qouateedingsunder

the opening clause of § 2254(e)(2) whehere is lack of diligence, or some greater fault,
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attributable to the prisoner or the prisoserbunsel’ Lopez v. Ryarn630 F.3d 1198, 120®th Cir.
2011) (quoting/illiams v. Tayloy 529 U.S. 420, 432 (200Q(glternation in original) “Diligence
‘depends upon whether the prisongde a reasonable attempt, in light of the information avall
at the time, to investigate and pursue claims in state court; it does not depend . . . upen whe
those efforts could have been successfuld”at 120506 (quotingWilliams, 529 U.S. at 435). If'
there has been no lack of diligence at the relevant stages in the state precéleelipgsoner has
not ‘failed to develop’ the facts under § 22542¢s opening clause, and he will be excused fron
showing compliance with the balance of the subsedim®yuirements.'Williams 529 U.S. at 437
B. Discussion

The Court concludes that Petitioner was diligent in attempting to investigate ane pur
Claims 21 and 22 in state court and thus that he need not meet the remaining requirements
2254(e)(2).As set forthin his moving papergetitioner raised #se claims in state court and
requested an evidentiary hearing, discovery, funding, and the opportunity to investigatéo
Expand R. at 1-6, 16-17, ECF No. 293. Respondent does not argue that Petitioner failed to
the facts underlying Claimslzand 22 in state court. Nor does Respond#at any argument with
respect to the requirements®2254(e)(2). Instead, Respondent asserts that the motion is futi
because the new exhibits relate torasias to which the Court has granted summary judgment
Respondent. Opp. to Mot. to Expand R. at 1-2, ECF No. 297. However, as noted above, P4
seeks leave to file a motion for reconsideration as to those rdliBgsause thaew exhibitsare
offered in supporof that motion, which potentially could afford Petitioner relief, the Court
concludes that the motion to expand the record is not futile. Moreover, the new d&hibiiin
the scope of those authorized by Rule 7. Accordingly, the motion to expand the record will 4
granted.

[I.MOTION FOR LEAVE TO FILE A MOTION FOR RECONSIDERATION

Petitioner seeks leave to file a motion for reconsideratitineo€ourt’'s adverse summary

2 Respondent states that in the event the Court grants Petitioner leave to sesideeation,
Respondent will present substantive argument as to why reconsideration israatedar Opp. to
Mot. to Expand R. at 2, ECF No. 297.
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judgment rulings as to Claims 21 and 22.
A. Legal Standards

“Before the entry of a judgment adjudicating all of the claims and the rightgabiiities of
all the parties in a case, any party may make a motion before a Judge redbastimg Judge grar
the party leave to file a motion for m@tsideration of any interlocutory order on any ground set
in Civil L.R. 79 (b)” Civ. L.R. 7-9(a). The party seeking reconsideratiomst specifically show
reasonable diligence in bringing the motio€iv. L.R. 79(b). In addition, the moving party mus

show one of the following:

(1) That at the time of the motion for leave, a material difference in fact oxlats e
from that which was presented to the Court before entry of the interlocutonfarde
which reconsideration is sought. Thary also must show that in the exercise of
reasonable diligence the party applying for reconsideration did not know suoh fact
law at the time of the interlocutory order; or

(2) The emergence of new material facts or a change of law occurring aften¢h
of such order; or

(3) A manifest failure by the Court to consider material facts or dispositivie lega
arguments which were presented to the Court before such interlocutory order.

B. Discussion

Petitioner has not shown reasonable diligence in bringing this motion for leaekto s
reconsiderationSeeCiv. L.R. 7-9(b). Petitioner’s motion is based upon new exhibits containi
records that have been available publicly since the 1980’s, California Supreme&Jitatt
decisions published between 1982 and 2011 eapért testimony and declarationalith one
exception, the expert testimony and declarataatsbetween 2008 and 2010. Petitioner did not
seek leave to file a motion for reconsideration until February 2014. Petitioner has nibtesLidm
declaration or other evidence explaining this delay of several y@aemotionwill be denied on
this basis.

However, even ihehad been diligent in seeking leave to file a motion for reconsiderat

3 Even the single declaian dated after 2010 was executed eight mobétisre Petitioner filed thig
motion for leave to seek reconsideration.
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Petitioner las not established that the new exhibits cormtaim or different “material” factsWith
respect to Claim 21, Petitioner asserts that Exhibiksdugh9 show thaiolitical pressure has
changed the California Supreme Court’s jurisprudence on capital punishment aadsesthe
California Supreme Court to apply the death penalty iarbitrary and disparate mannélith
respect to Claim 22, Petitioner asserts that Exhibits@igh15 show that Californiateath penalt)
law does not adequately narrow the class of delidible offenders.None of the exhibits purportg
to show that the justices who consideRatditioner’scase were influenced by political
considerations or deprivéRetitionerof any constutional rights. Nor are the exhibits sufficient tg
overcomeé‘the general presumption that judges are unbiased and hoDetst.V. Stewart149 F.3d

923, 938 (9th Cir. 1998%ee alsdVithrow v. Larkin 421 U.S. 35, 47 (1975) (holding that a

claimantasserting biasmust overcome a presumption of honesty and integrity in those serving as

adjudicatory. The Court has not discoeeta singlereported decision adopting the arguments
raised by Petitioner here; to the contrary, all of the relevant decisionsthejee arguments
soundly. See, e.g., Frye v. Warden, San Quentin State Priéon2:99ev-0628 LKK CKD, 2013
WL 6271928, at *13-14, *66-6/E(D. Cal. Dec. 4, 2013; Rundle v. WarderNo. 2:08ev-01879
TLN KJN, 2013 WL 6178506at*181-82 E.D. Cal.Nov. 22, 2013; Carter v. ChappelINo.
06cv1343 BEN (KSC), 2013 WL 1120657, *194-95, *197-281D0( Cal. Mar. 18, 2013)
Carpenter v. MartelNo. C 00-3706 MMC2011 WL 5444165at *15 (N.D. Cal.Nov. 9, 201).
The Court concludes that the new facts proffered by Petitioner do not give rise potanyial for
relief with respect to Claims 21 and 22 and thus are not “material” within the medr@ng|
Local Rule 79(b).
1. ORDER
Accordingly, and good cause therefor appearing,
(2) Petitioner's motion to expand the record is GRANTED; and

(2) Petitioner’s motion for leave to file a motion for reconsideratiddESIED.

DATED: February 24, 2014
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