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20 Plaintiff Robert Norse moves for a new traad the basis that the jury's verdicas contrary
21 to the clear weight of evidenc@&he trial concerned Norse's claims that his constitutional rights
22 were violated whehe was ordered to leave two city council meetings and then arrésiethese
23 removals tdhavebeenlawful, Norse must have caused a disruption at the council meetings. Norse
24 argues that the clear weight of evidence does not support a finding that he caugpdidnissand
25 thus in removing him the defendantslated his First and Fourth Amendment righstter
26 reviewing the evidencéhe courtconcludeghat the jury's verdiotvas not against the clear weight
27 of evidence and thuSENIES Norse's motion Also, if it is assumed that Norse's constitutional
28 rights were violatedthe individual defendantsre entitled to qualified immunity.
ORDERDENYING NEW TRIAL
Case . C-02-01479-RMW -1-
SW
Dockets.Justia.cpm


http://dockets.justia.com/docket/california/candce/5:2002cv01479/6290/
http://docs.justia.com/cases/federal/district-courts/california/candce/5:2002cv01479/6290/216/
http://dockets.justia.com/

United States District Court
For the Northern District of California

© 00 N o o -~ wWw N Pk

N N N N N DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0N O 0N WwWN B O

|. BACKGROUND

Norse a vociferous advocate for the homeless and a frequent attendee and speakef at
Santa Cruz Citgouncil meetingsbroughtclaims against th€ity of Santa Cruz, forer Mayors
Christopher Krohn and Scott Kennedy (now deceased and dropped from the césepand
Councilmember Tim Fitzmaurice (collectively "Santa CruzNjorse asserts that defendant
violated hisFirstandFourth Amendment rights during incidents at Santa Cruz City Council
meetings orMarch12, 2002andJanuary 13, 2004.

At the March12, 2002meetingMayor Krohn closed the public comment peradter thirty
minutes A boisterous individual then made some sort of protesting comments and Mayor Krd
asked him to leaveAs the man left, he apparentfglledsome sort of threatAn additional speaker
then attempted to speak and Mayor Kralsked heto sit down without speaking bacse the
public comment period had ended. Althowdie protestedot having her chance to speakeg sh
eventually gave up after theayor said that she would have to leéve meetingdf she did not step
away from the microphone. As she returned to her Blesse gave theotincil a "Nazi salute” in
protest of the mayor's refusal to hear from the final speaker. Krohn did not noticeitbevben it
occurredand kept reading from his notes. After a few momedisincilmember Fitzmaurice
interrupted Krohn for a point of order, was recognized, and notified the mayor ofd\ammen. As
Fitzmaurice was trying to make his point of order, Norse interruptedrhiltiple times Krohn
then asked Norse to leavé/hen he refused to leave, Krohn called a recess during afpolice
officer arrested Norseho continued to refuse to leave the coiichambers.

At the January 13, 2004 meeting, Norse entered the meeting with a group of @otester
carrying signs.Although Norsewas not carrying a sigme joined the other protesters in marching
around the city council chambeMayorKennedyasked the protesters to stop marching so that t
would not block the views of the other members of the public and told them that this wasdheif
warning. Sometime lateduring the meeting, Kennedy told Norse that he was giving him his se
warningfor whispering during the meeting. Norse challenged this asking what his firshga
was. The Mayor then said that was his third warning and asked him to leave. Nobse later

returned to participate in oral communications. When Norse returned to the méetikigyor
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reminded everyone of the rules of decorum that govern the council meetings and theroas&ed
to leave after reminding him of his previous warnings and the previous request forlbave.
When Norse refused, the Mayor recessed the meeting and Norse was arrested.

Norse filed a complaint against t@gy of Santa CruzKrohn, Fitzmauce and Kennedfor
violations of his First and Fourth Amendment rights. On November 7, 2012, a jury found for t
defendants. The jury found no First or Fourth Amendment violations by any of the dedestdant
either council meetingNorse nev moves for a new trial arguing that the junyesdictwas contrary
to the clear weight of the evidence.

[I. ANALYSIS

Norse argues for a new trial under Rule 59. Rule 59(a) does not specify the grounds
which anewtrial may be granted. Rather, it provideatta new trial may be granteidt' any
reason for which a new trial has heretofore been granted in an action at law ah dedet’
Fed.R.Civ.P. 59(a)(1)(a)Courts have traditionally granted new trials where "the verdict is agaif

the weight of the evidenceMontgomery Ward & Co. v. Duncan, 311 U.S. 243, 251 (1940). In

evaluating this standarthe court has a duty to weigh the evidence, "and to set aside the verdi¢

the jury, even though supported by substantial evidence, where, in [the court'}tomssi
opinion, the verdict is contrary to the clear weight of the evidendel'ski v. M.J. Cable, Inc., 481
F.3d 724, 729 (9th Cir. 2007) (modification in original) (quotihgrphy v. City of Long Beach, 914
F.2d 183, 187 (9th Cir.1990) A motion for new trial, however, should not be granstply
becase the court would haveraved at a different verdict.Pavao v. Pagay, 307 F.3d 915, 918
(9th Cir. 2002).

A. The March 12, 2002 Incident

Norse argues th&is Nazi salutelid not disturb the March 12, 2002 meeting and thus
defendants did not have probaloiause to arrest hinAlthough he provides little exposition, Norsd

extensively cites to trial record evidence that supports his argument tthdtrinat disturb the

meeting. Pl.'s Br.-b. To rebut this evidence, Santa Cdirect the court to its closing arguments.

The crux of the parties' dispute is whether Norse's actiensdisruptive. Norse argues that he wa
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orderedo leave the meetini@r hisshort, silent Nazi salute. Santa Cruz argues that the disruption
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was not only the Nazi salute, but also his approaching the podium and arguing with Fazmaur
while Fitzmauricewvas tryng to make his point of order.

The court agrees with Norse that the Nazi salute alone did not cause a disruptiaat and
conclusiornthat it didwould becontraryto the clear weight of evidence. Other than Fitzmaurice,
one seemed to notice thaluteandthe salutetself did not disturb Krohn who was looking at his
notes until Fitzmaurice raised his point of order. However, Norse was not ordezadddHe
meeting until he interrupted Fitzmaurice multiple times while Fitzmawatrying to makéis
point of order. This was a more serious interruption. The mayor had recognizediFiteraad
thus Fitzmaurice was the only person who was supposed to be speaking. Norse wag speaki
turn and his interruptions required Fitzmaurice to repeat himself. These intersugimbined
with the Nazi salut@rovide enough evidence supporting the jury's verdict that the court cannof
the verdictwascontray to the clear weight of evidence.

B. The January 13, 2004 Incident

The jury's finding of no liability in favor of the defendants for the January 13, 2004 incig
was not contrary to the clear weight of evidence. Norse engaged in a pegjedtdiring city
council meetingwhich involved walking between the audience and the council memblaiss.
conduct alone was disruptive. Although the parties disagree about how disruptive Norse's
whispering and subsequent challenge to the mayor's warnings were, a jury asafthbdy have
found he caused a disruption. Given that his actions interrupted normal council business, the
finds that the jury's verdict was not contrary to the clear weight of the evidence.

C. Other Arguments for New Trial

Norse mées a number of other arguments about First Amendment standatuihlpro
causemunicipal liability, and the meaning of "committed in the presence" under Califéemal
Code section 837. The court does not find that any of these arguments suppadria.new

1. QUALIFIED IMMUNITY

Defendantsnade a motion for judgment as a matter of law at the close of 'Bloesson

the basis that themayors' decisions to ordBiorseto leave thaneetingswvere reasonable and,

therefore, the mayome entitled to qualified immunityThe court defeed ruling on the motion
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pending the jury's verdict. Since the jury found in fasitthe defendants, the motion was mooted
and not ruled upon. Now, however, the defendaat® renewetheir motion in their opposition to
plaintiff's motion for new trial presumably to supportefehse verdiceven if the courtvereto
determinghat plaintiff's constitutional rights were violated.

If Krohn or Kennedy violated Norsesnstitutional rights by expelling him from a council
meding, Santa Cruz submits thétey are neverthelesstitled tothe defense ajualified immunity
because¢har action resulted from a reasonabiéstake aso what the lavallowedunder the
circumstances presente8ee Saucier v. Katz, 533 U.S. 194, 205 (2001Pefendantsubmit thata
reasonable mayor could have believed that his conduct was within the guid&viaéeof City of
Norwalk, 900 F.2d 1421 (9t@ir. 1990) andKindt v. Santa Monica Rent Control Bd., 67 F.3d 266
(9th Cir. 1995), the two leling casest the timedealing with conduct at city council or board

meetings.White points out

[T]he nature of a Council meetingeans that a speaker can become
"disruptive” in ways that would not meet the test of actual breach of the
peace, or of "fighting words" likely to provoke immediate comi#at.

speaker may disrupt a Council meeting by speaking too long, by being
unduly repetitious, or by extended discussion of irrelevandibs.

meeting is disrupted because the Council is prevented from accomplishing
its business in a reasonably efficient manner. Indeed, such conduct may
interfere with the rights of other speakers.

White, 900 F.2d at 14226 (internal citations omitted)As White also points out,[t]he role of a
moderator involves a great deal of discretiold:’at 1426.Kindt affirms that the entity has a great
deal of discretionKindt, 67 F.3d at 272.

The court concludes that if Krohn or Kennedy violated Norse's constitution rights by
expelling him, their mistake was reasonable and #neyentitled to qualified immunityAt the
March 12, 2002 meeting, Mayor Krohn had just dealt with two citizens who objected to bof§ cu

of the public comment period, hadhan upset councilmember wh@sraising an issue concerning

Norse's "Nazi sake" and he hé Norse coming to the podium to argue with the point of order the

councilmember wagaising. Under theseircumstancesa reasonablenayor could have concluded

that itwaswithin his authority to expel Norse.
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Norse,

At the January 13, 200#ieeting,Mayor Kennedy was dealing with protestensluding

who were walking around a meeting enpairingtheaudience's view of the council. The

parading around clearly could haveenviewed by a reasonabieayor as disruptiveA reasonable

mayor

conver

Dated:

ORDER
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SW

cold also viewNorse'schallengeto Mayor Kennedy's instruction that Norse take his
sation outside and his questioning of Kennedy's warnirfgglasr disruption.

IV. ORDER

The court DENIES Norse's motion for a new trial.

June 13, 2013
Ronald M. Whyte

United States District Judge
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