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9 UNITED STATES DISTRICT COURT
10 NORTHERN DISTRICT OF CALIFORNIA
11 SAN JOSE DIVISION
12 | ANTHONY M. RAMIREZ, Case No. €03-01817/RMW
13 Plaintiffs, ORDER DENYING DEFENDANTS'

MOTION TO DISMISS
14 || V.
15 | JAMES A. YATES, Warden, et al, [Re Dkt. Nos. 39, 118]
16 Defendants.
17
18
19 Anthony Ramirez’s petition for a writ of habeas corpus is before the court amdenom
20 || the Ninth Circuit with instructions to make necessary findings of fact to resbisther
21 | petitioner is entitled to equitable tolling for two separate periods: (1) May 21, @@agytist 1,
22 | 2002; and (2) February 26, 2003 to July 11, 20R&@8mirez v. Yate$71 F.3d 993, 1001 (9th Cir.
23 | 2009). The instructions conclude that "[i]f thetdet court determines that equitable tolling is
24 | unwarranted during either period it must dismiss the petition as unti@éherwise i should
25 | proceed to the merits.Id.
26 After receipt of the remand, the court ordered Ramirez to file an affidawtgstorth the
27 | facts he believes are material to his claim for equitable tolling and to anstaén ggrestions so
28 | that the court could determine the timeliness issue. Order, Dkt. No. 76. After b&in@g
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extension of time because of a prison lockdown, petitioner filed a supplemental response

including an affidavit.Petr.'s RespDkt. No. 101. The court now makes the necessary findings

of factandresolves petitioner’s claims for equitable tolling for the two periods in question
For the following reasons, the cofirtds that the statute of limitations is equitably tolle

during each period in question and therefRaenirez'yetition for habeas corpus is timely.
l. BACKGROUND

Ramirezwas convicted of residential burglamydasentenced to fifty yeate-life in state
prison. His direct appeals were unsuccessful, and the state court judgnaent fieal on May
21, 2002. Without any tollindRamirezhad until May 21, 2003p file a timely federal habeas
petition under théntiterrorism and Effective Death Penalty Act ("TAEDPARamirezdid not
file a federal habeas petition until June 2004. Therefore, m order for the petition to be timely
the court wouldtheedto toll the statute of limitationsom May 21 to June 14, 2004.

On September 28, 2006, the court granted respondent’s motion to dismiss the habg
petition as untimely.

In vacating this court’s dismissal of Ramirez’s petition as untimely, the NinthiCirc
determinedhe following: (1) Ramirez may be entitled to equitable tolling from May 21, 200
August 1, 2002because he lacked knowledge that his first state habeas petition had been
(2) Ramirez may be entitled to equitable tolling from February 26, 2003, to July 11, 2003,
because he was in administrative segregation and lacked access to his le¢@) fikess not
entitled to equitable tolling for the period from July 11, 2003, to October 1, 2003, on his clg
restricted law library and copier asse (4) Ramirez is entitled to statutory tolling from Decen

28, 2002, to February 5, 2008,which his stateoram nobigpetition was pending; (5) Ramirez
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is not entitled to statutory tolling from February 6, 2003, to March 17, 2003, during the pendenc

of his appeal from the denial of lderam nobigetition; (6) Ramirez is not entitled to statutory
tolling from September 20, 2003, to December 28, 2@@8e his state court discovery motion
were pending; and (7) Ramirez is not entitled to have his limitations period begotabe0Ol,

2003, under 28 U.S.C. § 2244(d)(1)(B) (allows tolling to the date on which any Constitutio

impairment removed)Ramirez 571 F.3d at 998-1001). The court now reviews the factors
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giving rise to equitable tolling @determines whether they provide the bases for equitable t
here.
. ANALYSIS

A. Legal Standard for Equitable Tolling

The AEDPA sets a orgear statute of limitations for filing a federal habeas petition.
U.S.C. 8§ 2244(d)(1). This statute of limitations may be subject to equitable tafloignd v.
Florida, 130 S.Ct. 2549, 2560 (2010). Equitable tolling is unavailable in most cases and is
appropriate only if extraordinary circumstances beyond a prisocantrol make it impossible t
file a petition on time.Miles v. Prunty 187 F.3d 1104, 1107 (9th Cir.1999). The threshold
necessary to trigger equitable tolling under AEDPA is very high.A petitioner must establish
that: (1) he has been pursuing his rights diligently, and (2) some extraordicamstiance stoo
in his way. Pace v. DiGuglielmp544 U.S. 408, 418 (2005). In addition, the petitioner must
show that the extraordinary circumstance was the cause of his untimealketeat the
extraordinary circumstance made filing a petition on time impossiR&mirez 571 F.3d at 997.
"It will normally be much more difficult for a prisoner to demonstrate camsathere he
encounters the ‘extraordinary circumstances’ in the beginning or natithe limitations period
than where he encounters them at the end of limitations period. This is the case, bettaus
prisoner is diligently pursuing his habeas petition, theyaa-limitations period will ordinarily
give him ample opportunity to ercome such ely obstacles."Allen v. Lewis255 F.3d 798, 80

(9th Cir. 2001).
B. May 21, 2002 to August 1, 2002

On April 4, 2002Ramirezdelivered his first state habeas petition. On May 8, 2002, |
first state habeas petition was denied. On May 21, Ré&&jrezs state court conviction becan
final. Ramirezalleges that he did not receive notice of the denial of his first state habeas p
until August 1, 2002, and thus seeks equitable tolling during the period between May 21, 2
and August 1, 2002.

A "prisoner's lack of knowledge that the state courts have reached a folatioescan

provide grounds for equitable tolling if the prisoner has acted diligently in the md®amirez
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571 F.3d at 997 (quoting/oodwardv. Williams 263 F.3d 1135, 1143 (10th Cir. 2001Heealso
White v. Ollison530 F. Supp. 2d 1077, 1083 (C.D. Cal. 20@ingding White wasentitled to
equitable tolling for the entineeriod between when the Superior Court denied his habeas cc
petition and whendreceived notice of the denial)Accordingly, the Ninth Circuit remanded fo
this court to determine: (1) on what date petitioner actually received noticesttaeourt's
ruling regarding his first state habeas petition, (2) whether petitiotest ditgently to obtain
notice, and (3) whether the alleged delay of notice caused the untimelinessdehas filing
and made a timely filing of the instant habeas petition impossible.
1. Receipt of Notice
Ramirez originally alleged that he did not receive notice of the denial of histéte

habeas petition until August 1, 2002, and thus sought equitable tolling during the period b¢
May 21, 2002 and August 1, 2002. However, he has corrected his allegation to acknowle
receipton July 22, 2002. The record indicates that petitioner received actual notice that hi
state habeas petition had been denied on July 22, 2002 and not August 1, 2002. Accordir
Ramirezs own motion for extension of time based on equitable tplive received notification
that his first state habeas petition had been denied on July 22, 28€2kt. No. 7 at 4. This is

supported by Ramirézincoming mail log and shows thaetitioner received mail from

"Superior Crt. Criminal Div. S.F. CA 94103" on July 22, 2002. Dkt. # 7, Ex. 19. On the mail

log, inRamirezs own handwriting, there is a notation indicating tih&t torrespondence receiy

was 'hotification of denial of habeas writ #43911d. The court, therefore, finds thRamirez

receved notice of the state court’s ruling regarding his first state habetsrpen July 22, 2002.

2. Diligence

During the intervening period between submitting his habeas petition on April 4, 20
and receiving notice of denial on July 22, 20Ramirezsent two inquiries to the San Franciscg
Superior Court. Dkt. 101, Petr.'s Aff. 4. On May 15, 2002, petitioner mailed a "Request

Notification of Judge Moscone's Disposition on Habeas Corpus Writ No. 4391" to the San
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Francisco Superior CourSeeDkt No. 15 Ex. 4. On July 9, 2002, petitioner sent another letter to

Judge Moscone inquiring as to the disposition of his habeas petgeskt. No. 15 EX. 5.
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Based on these two attempts to ascertain the status of his habeas petitiounr tireds tha
petitioner acted diligently to obtain notice.

3. Causation and Impossibility
In order to qualify for equitable tolling for the 62-day period between May 21, 2002,|and
July 22, 2002Ramirezmust show that this delay in notification this delay combinedith
other extenuating circumstances, caused the untimeliness of his fedagadridi made a timely
filing of the instant habeas petition impossibRamirez 571 F.3d at 1000The Ninth Circuit
found that "it will normally be much more difficult for a prisoner to demonstrate ttansehere
he encounters the 'extraordinary circumstances' in the beginning or midudliafitations

period.” Allen v. Lewis255 F.3d 798, 800 (9th Cir. 200d) reh'g en ban295 F.3d 1046 (9th

—

Cir. 2002). In most cases, a 62-day delay in notification, standing alone at the begirthang ¢
limitations period would not, without morenake timely filing impossibl&ecausehe petitioner
would still have had ten months remaining to prepare and file a federal habeas petiv@ver
the court must consider Ramirez’s case whether the delay in notification and the later lack| of
access to his legal file maddimely filing impossible "It is enough to show that the two
circumstancesogethermade a timely filing impssible. Ramirez 571 F.3d at 1000.

C. February 26, 2003 to July 11, 2003

On February 26, 2003, petitioner was attacked in prison, resulting in serious bodily
injuries requiring hospitalization. Ramirez Decl. § 4, Dkt. No. 7. Upon being dischaoged f

the hospital, petitioner was placed in administrative segregdtioff. 7. Ramirezseeks equitabl

D

tolling from February 26, 2003, until July 11, 20@8cause he was denied access to his legal
materials during this periodd. | 12
"[1]t is unrealistc to expect a habeas petitioner to prepare and file a meaningful petition on
his own within the limitations period without access to his legal filespinoza-Matthews v.
California, 432 F.3d 1021, 1027 (9th Cir. 2005) (quotations omitted). Accordingly, the Ninth
Circuit remanded for this court to determine: (1) whether petitioner purssiedlits diligently
and (2) whether lack of access to petitioner's legal file made a timely filing sibjeos
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1. Diligence

Petitioner made numerous attempts to gain access to his legal file while he was in
administrative segregation. On April 15, 2003, petitioner wrote a letter to this coustrequsn
order providing him with access to his legal materi&eeDkt. No. 1. On April 25, 2003,
petitioner submitted aimmate appeal form requesting access to his legal$ig=Dkt. No. 15

Ex. 10. Between May 25, 2003, and July 3, 2003, petitioner wrote a series of letters to thi

informing the court that he was still being denied access to his legal mabrkguesting an orde

directing the prison warden to give him access to his legal papeeRkt. Nos. 3, 5, 6. In light

of petitioner's many attempts to obtain access to his legal file, the cawlgtfiat he pursued his

rights diligently.
2. Causation and Impossibility
In order to qualify for equitable tolling for the 135-day period between Fgh26a 2003,
and July 11, 2003, petitioner must show that this laccoéss to his legal materiadédone or in
combination with the 62ay delay in getting notice of the denial of his shetbeas petition
caused the untimeliness of his federal filing and made timely filing of tleediepletition
impossible. Courts have found that a petitioner's lack of access to his legal iéesalgsnear

the time the petition is due makes it impossible for the petitioner to timelyS#eEspinoza-
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Matthews v. California432 F.3d 1021, 1027-28 (9th Cir. 2005) (granting equitable tolling for the

petitioner's entire 11 month stay in administrative segregatiorewlgewas denied access to h
legal papers despite regied attempts to obtain then®pitsyn v. Moore345 F.3d 796, 801 (9th
Cir. 2003).

Ramirez was in administrative segregation without his legaldil¢he months leading u
to and including June29, 2003, the dagy petitionwas otherwiselue (oneyear limitation and 39
days of statutory tolling) Petr.'s Aff. § 5.In his supplemental filingRamirezsays that it was
impossible for him to file "without his court transcripts, the clerks and ceporters transcripts
Petr.'s Resp. at 10. He asserts that he needed to comb them to identify potensialdlarhe

court agrees with Ramirez and established Ninth Circuit precedEspinoza-Matthewand
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Spitsynit is generally impossibleof a pro se prisoner to file a habeas petition when he is de
access to his legal file for a significant period of time around the date therpistdue.

In light of these facts, the court finds tfemirez is entitled to equitable tolling foeth
entire 135day period he was without his legal file while in the hospital and in administrative

segregation from February 26 to July 11, 2003.

D. The Two Circumstances Together

The Ninth Circuit diread this court to find equitable tolling for both pedss if Ramirez
showed that "the two circumstances together made a timely filing imposdtdenirez571
F.3d at 1000.It held that Ramirez "need not prove that the two 'extraordinary circumsterate
he alleges prevented him from filing a timelyipeh eachindependentlynade a timely filing
'impossible.’ It is enough to show that the twownstancesogethemrmade a timely filing
impossible.ld." Without equitableolling, Ramirez had until June 29, 2003 to file. If he is giv
equitable tollng for both periods in question, he had until January 14, 2004 tdideever
Ramirezdelivered his second state habeas petition on December 28, 2004, whiclemtaidd
him to statutory tollinguntil March 2, 2005 when the California Supreme Counietbthe state
petition Ramirez filed is federal habeas petition on June 14, 2004.

The court finds the 62-day period when Ramirez did not have notice of the denial o
first state habeas petition combined with the i@$-period when he lacked acsés his legal
file made timely filing impossible When he received notice of the denial of hist faitate habeay
he reasonablwould have believed he had until June 29, 2003 to file. He cannot be faulted
not havingfiled before Februar26, 2003 a he had sufficient time left in which to file. He the
was hospitalizednd following his hospitalization placed in administrative segregatienhad
no access to his leghille during this period and when hained access to his legal foe July 11
2003 his time to file had expired absent equitable tollfBigce itwasimpossible for him to hav
filed withoutaccesdo hislegal file,tolling is appropriate for the period he was hospitalized a

in administrative segregation. W36 days oftautory and equitable tolling, he had until

Januaryl2, 2004 to file. Since he delivered his second state habeas petition on Decembef

2004, statutory tolling ran until the California Supreme Court denied his second state habe
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petition on March 5, 2005. Therefore, Ramirez's June 14, 2004 filing fefdesal habeas
petition was timely.
1. CONCLUSION

Having found that equitable tolling wgarranted foboth periods, the court concludes th
the petition is timely. Ramirez&ate court judgment becarfieal on May 21, 2002, and was d
on May 21, 2003 Taking into account the 39 days of statutory tolling that he is entitlaolcdto
the62 and135 days of equitable tolling, he had until January 12, 2004de a timely federal
habeas petitionRamirezdeliveredhis second state habeas petition on December 28, 2003,
statutorily tolled the limitations peridaeyond June 14, 2004, when he filed his federal petitic
The court thereforBENIES the governmerg’motion to dismisRamirez'etition asuntimely.

As the court has ruled, Ramirez's motion to expedite is n®exDkt. No. 118.

The respondent is to answer the petition as ordered on September 12, 2005. He n
timeliness as an affirmative defense, if he contends that any oifatesial facts considered by

the court are in dispute.

Dated: March1, 2013 Wm %&

Ronald M. Whyte
United States District Court Judge

ORDER DENYINGMOTION TO DISMISS
CASE NO. G03-01817 RMW -8-
SW

at

ue

which

n.

ay rai




	I. BACKGROUND
	II. ANALYSIS
	A. Legal Standard for Equitable Tolling
	B. May 21, 2002 to August 1, 2002
	1. Receipt of Notice
	2. Diligence
	3. Causation and Impossibility

	C. February 26, 2003 to July 11, 2003
	1. Diligence
	2. Causation and Impossibility

	D. The Two Circumstances Together

	III. CONCLUSION

