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11 UNITED STATES DISTRICT COURT

12 NORTHERNDISTRICT OF CALIFORNIA

13 SAN JOSEDIVISION

14 DIGITAL ENVOY, INC., CaseNo. C 0401497RS

15 Plaintiff/Counterdefendant,
REQUESTFORORDERALLOWING

16 v. SURRPELYIN OPPOSITIONTO
MOTION TO STAGEDISCOVERY

17 GOOGLE,INC., [Local Rule7-1O(b)j

18 Defendant/Counterelaimant. Date: September22, 2004
Time: 9:00 a.m.

19 Crtmi.: 4,SthFloor

20 TheHonorableRichardSeeborg

21

22 Plaintiff andCounterdefendantDigital Envoy,Inc. (“Digital Envoy”) requestsan order,

23 pursuantLocal Rule7-10(b),allowing Digital Envoy’sSurreply—whichwasfiled on August23,

24 2004at or about 11:30p.m.—to defendant’sMotion to StageDiscovery(the “Motion”). Good

25 causeexiststo grantDigital Envoy’srequest.

26 TheSurreplyaddressesa very narrowissue,i.e., Google, Inc.’s (“Google”) recent

27 insistenceon compliancewith C.C.P.§ 2019(d)while seekingto delayany discoveryit must
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1 respondto on tradesecrets.Googleonly raisedthis issueafterDigital Envoy filed its opposition1

2 andtheparties’ arguedtheMotion to theCourt during theCaseManagementConference.By

3 raisingthe issuefor thefirst time aftertheoppositionwasfiled andafterthe CaseManagement

4 Conference,GoogledeniedDigital Envoytheopportunityto addressthis inconsistencyin

5 Google’spositionwhile arguingthemotion.

6 To ensureit might beheardon this issue,Digital Envoyfiled its surreplywithin hoursof

7 receivingacopyof Google’sreplybrief andlettersconfirming its relianceon C.C.P. § 2019(d).

8 (Declarationof CraigCardonin Supportof Requestfor OrderAllowing Surreply(“CardonDccl.”)

9 at ¶ 2; seealsoExhibits A andB attachedto CardonDccl.) Digital Envoywasnot ableto seeka

10 stipulationfrom Google’scounselatthetime it filed thesurreplydueto the latehourin theday,

11 andaccordinglydid not file this requestwith the surreply. (CardonDccl. at¶ 2.) Digital Envoy,

12 however,did requestastipulationthefollowing day,but wasrefused. (DeclarationofBrian

13 Blackmanin SupportofRequestfor OrderAllowing Surreplyat¶ 2.)

14 For thesereasons,Digital EnvoyrequeststheCourt issuean orderpursuantto LocalRule

15 7-10(b)acceptingtheSurreplyfiled lastnight andallowing its considerationin oppositionto

16 Google’sMotion to StageDiscovery.

17

18 DATED: August24, 2004

19 SHEPPARD,MULLIN, RICHTER & HAMPTON LLP

20

21 By ____________________________________
P. CRAIG CARDON

22 BRIAN R. BLACKMAN

23 Attorneysfor DIGITAL ENVOY, INC.

24

25

26
‘It shouldbe notedthat Digital Envoy identifiedits original oppositionasa preliminaryopposition

27 in orderto havetheissuedbeforetheCourt in timeto informally discusstheMotion atthe Case
ManagementConference.
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