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11 UNITED STATESDISTRICT COURT

12 NORTHERNDISTRICT OF CALIFORNIA

13 SAN JOSEDIVISION

14 DIGITAL ENVOY, INC., CaseNo. C 0401497RS

15 Plaintiff/Counterdefendant, DECLARATION OF CRAIG CARDON IN
SUPPORT OF DIGITAL ENVOY’S

16 v. REQUEST FOR AN ORDER ALLOWING
SURREPLY

17 GOOGLE, INC.,
Date: September22, 2004

1 8 Defendant/Counterclaimant. Time: 9:00 a.m.
Crtrm.: 4, 5th Floor

19
TheHonorableRichardSeeborg

20

21 I, P. CraigCardon,declare:

22 1. I aman attorneylicensedto practicebeforethis Court andam amemberof

23 SheppardMullin Richter& HamptonLLP, counselofrecordfor plaintiff andcounterdefendant

24 Digital Envoy, Inc. in this matter. I makethisdeclarationbasedon my personalknowledge,

25 exceptwherenotedotherwise,andwould competentlytestify to thesestatementsif calledto do so.

26 2. On August20, 2004,I receiveda fax letterfrom counselfor Google,Stephen

27 Holmes. A trueandcorrectcopyof this letter is attachedasExhibit A. ThatletteraskedDigital

28 Envoyto provideaCaliforniaCodeof Civil Procedure(“C.C.P.”) section2019(d)tradesecret
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I disclosure. This wasthefirst tirne GoogleeverraisedtheC.C.P.§ 2019(d)issue. Thatsameday I

2 sentMr. Holmesan email remindinghim that this casewasin FederalcourtandnotStatecourt,

3 3. OnAugust23, 2004,I spokewith Mr. Holmesandtold him that no casein the

4 NorthernDistrict norany opinionoftheNinth Circuit hadeverheldthat a C.C.P.section2019(d)

5 disclosureis requiredin Federalcourt. Mr. Holmesmaintainedthat thecaseout of theCentral

6 District did mandatesuchdisclosurein theNorthernDistrict,

7 4. After I got off of thephonewith Mr. Holmes,I receivedaletter from him at 5:10

8 p.m. assertingthat theCentralDistrict caseappliedandrequiringthatDigital Envoyprovidea

9 C.C.P.section2019(d)disclosure. A trueandcorrectcopyofthis letter is attachedasExhibit B.

10 Realizingthe inconsistencyof Google’sdemandandits Motion to StageDiscovery,I filed a

11 Surreplyin oppositionto Google’smotion at or about11:30p.m. that sameday. I did notseeka

12 stipulationfrom opposingcounselprior to filing thereplybrief in light of the late hourat which I

13 filed theSurreply.

14 I declaredunderthepenaltyofperjurythat theabovestatementaretrue. Executedthis

15 24thdayof August2004 in SanFrancisco,California.
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