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THIS PRODUCT AND ELECTRONIC DATABASE EVALUATION AND LICENS E

AGREEMENT (this "Agreement"] is made and entered into as of the-2:.?' day of

November, 2000, by and between Google, Inc. ("L icensee') and Digital Envoy inc.

("Licensor") :

WITNESSETH:

WHEREAS, Licensee is in the business of producingand maintaining information

search technology (the "Business"); and

WHEREAS, Licensee desires to secure from Licensor the right to use Licensoe's

Personum product (the "Product') and certain geographic/IP address databases (the

"Database Libradesl for purposes of utilizing the Product and the Database Libraries in

the Business (the "Ser 4ce");

NOW, THEREFORE,the parties hereto, intending to be legally bound,hereby

agree as follows: .

Section t

DATABASE LIBRARIES

Licensor agrees to establish and maintain the Database Libraries in a form

suitable for Licensee's use pursuant to this Agreement. It is agreed that the form suitable

for Licensee's use shall be electronic with data stored in a server database licensed in

conjunction W(tth the Product_

Section 2

LICENSOR SUPPORT AND LICENSEE RESPONSIBILITIES
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Licensor agrees to provide electronic updates of the Database Libraries to

Licensee, no less frequent than monthly. The updates shall have the most recent

	

geograpIfrAP address data compiled by Licensor. It is understood that Licensor shall

have no responsibility to maintain or support Licensee's content serving network The

Database Libraries shall be treated as confidential and proprietary information of

Licensor, and except as otherwise noted herein the receiving party shall not disclose such

information. directly or indirectly, to any third party, without the consent of the disclosing

party. Licensor shall provide Licensee with on-going 24/1 technical support.

Licensee shall be responsible for supplying a server that meets the following

specifications:

a. PentiumIII Xeon 550 MHz Linux server, dual processors preferred with a
minimum of 512 Mb of RAM:

b. Nigh speed Ethernet card or other network interface card that interfaces
with Licensee's network;

c. Minimum of 10 gigabyte hard drive on a SCSI bus, RAI Ding optional;
d. Providing an Intemet mutable IP address for the server.

Licensor shall be responsible for providing Licensee with information to configure its

server to interface with Licensee's central servers and shalt provide Licensee With a

C, Java or Pert API that encompasses functions that allow Licensee to interface to

Licensee's database. The parties agree to establish commercially reasonable

security measures with respect to such inter16c6. Licensor shall not be responsibla

for supporting Licensee's servers} or other hardware.

Section 3

GRANT OF RIGHTS

Licensor hereby grants Licensee thelim it ed, worldwide right touse in its Business

(and not distribute to any third party in whole or in part) the Product and the Database

Libraries. Surer right shall be nonexclusive. Such rlghts Shall be strictly limited -to.-the right

to:
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9 . Input, download, and store some or all of the Database Libraries in files

and memory; and compile some or all of the Database Libraries at the Site.

Licensee mayalso usethe Database Libraries to develop indlces, services, or

applications that are provided to third par ties:{e .g., developing a Wuntry-specific

index of web pages). In no event, however, are the Database Libraries to be sold,

licensed, distributed, shared or otherwise given (in any form) to any other party or

used outside of the site set forth herein.

2. Accessand use the DatabaseLibrariesin the Businessonly at the

Site. The "Site" shall be defined as GoogWs offices and data centers.

Section 4

RESERVED RIGHTS

Licensor reserves the right to use the Database Libraries for its own business

purposes and reserves the right to distribute the Database Libraries to others in the

course of its business as it sees fit. Nothing in this license shall in any way restrict

Licensoes or its customers'use of its DatabaseLibraries.

S

PAYMENT AND EVALUATION PERIOD

5.1 Licensee shall fray Licensor a monthly fee of three thousand dollars ($3,000)

per month during the term of this Agreement for access to tacensoes geographic tailoring

Product and the Database Libraries. Notwithstanding the foregoing, Licensor and

Licensee acknowledge that it may take a brief period of time for Licensee to evaluate

whether the Pro.dpct and the Database Libraries will be useful In Licensee's business.

Hence, subject to the terms and conditions of this License, Licensee shall be permitted to

use the Database Libraries and the Product for a period of fourteen (14) days, without

Due# 27)220 V#OL
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charge and may terminatethis agreementduring suchfourteen (14) day period in the

event that Licensee,in its reasonablediscretion,determinesthat- the DatabaseLibraries

and Productare not useful for Licensee's business needs.

5.2 Licensee shall pay to Licensor all amounts accruing with respect to charges

biled in each calendar month within 30 days after the said payment Is due. There shall be

applied to any amounts not paid by Licensee when due a delinquency charge of Eighteen

Percent (18%) per annum prorated for partial periods of the unpaid principal balance

thereof, commencing to accrue the calendar day after such due date.

Section6

NO OTHER PAYMENT, ETC.

Except as expressly provided in this Agreement, neither party shall be entitled to

any payment, cost reimbursement, or other compensation from the other party In respect

of its performance, and each partyshall bear all its own expenses insured in rendering

performance.

Section 7

PROPRIETARY PROTECTION

7.1 As between the parties hereto, Licensor shall be the sole owner of the

base Libraries, including any patents, copyrights or trade secrets associated with the

Database Libraries or the underlying applications.

7.1a As between the parties hereto, Licensee shall be the sole owner of any

or products developed using the Database Libraries (but excluding the Database

Libraries), Including any patents, copyrights or tradesecrets associat suc h

products.

7.2 Licensee shall have no right to copy or reverse engineer the database

00ce 171274 Viol
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Libraries and/or the Product. Except as set forth in this Agreement, in no event shall

Licensee distribute, disclose or otherwise make available the Database Libraries, or any

information contained therein to any other party whatsoever or at any other site other than

the Site, without the express written consent of Licensor, Licensee shalt hold all of

Licensoes product information, including the results of any evaluation or testing thereof by

Licensee in strict confidence and shall In no event share such infomnat'an with any third

parties:

7.3 Licensee shall cooperate with Licensor (at Licensoes expense) with regard-to

any copyright registration of the Database Libraries, including updated versions thereof,

that Licensor may choose to obtain. Both parties agree to cooperate with each other with

aspect to any other action that may be necessary or appropriate for the protection of the

Database Libraries under applicable intellectual property laws.

7.4 in the event that either party discovers an -instance of possible infringement of

Licens&s rights In the Database Libraries, such party shalt promptly notify the other. The

parties shall consult with one another with respect to the anion that may be appropriate to

stop or remedy such infringement.

7.8 If a third party claims that the exercise by Licensee of the rights granted herein,

including the provision and use of the Product based on the Database Libraries in

accordance with this Agreement. infringes any patent, copyright, trade secret, or other

proprietary right of any third party, Licensor will defend Licensee against that dalm at

Licensor's expense and Licensor will indemnify and hold harmless Licenses from and

against any associated loss, liability, damage, or expense (including costs of

Investigation, court costs, and reasonable attorneys fees). Licensee agrees to cooperate

with Licensor to determine the most cost-effective and practical means for responding to

and disposing of any such matter.

Section8

WARRANTIES; LIMITAT1flNS, DISCLAIME R

Dolt 271220 viol
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Licensor warrants that the Product will materially conform with its written

specificationsduring the term of this Agreement. It Is mutually acknowledged that data

entry, communication and storage are subject to a possibil ity of human andma"e

errors, omissions, delays, and losses, indudIN Inadvertent loss of data or damage to

media, whichmay ghre rise to loss or damage. Neither party hereto undertakes any

liability to the, other for anysuch emvrs, omissions, delays, or losses. EXCEPT AS

STATED ABOVE, LICENSOR MAKES AND LICENSEE RECEIVES NO WARRANTIES,

EXPRESS, IMPLIED, STATUTORY, OR IN ANY OTHER PROVISION OF THIS

AGREEMENT OR ANY OTHER COMMUNICATION, REGARDING THE PRODUCT,

THE DATABASE LIBRARIES AND THE SERVICES, AND LICENSOR SPECIFICALLY

DISCLAIMS ANY WARRANTY OF MERCHANTABILITY OR FITNESS FOR A

PARTICULAR PURPOSE. NEITHER PARTY UNDERTAKES OR ACCEPTS ANY

LIABILITY WHATSOEVER TO THE OTHER FOR ERRORS, OMISSIONS, DELAYS,

INTERRUPTIONS, OR LOSSES UNLESS CAUSED BY THEIR WILLFUL

	

MISCONDUCT. EXCEPT FOR INDEMNIFICATION UNDER SECTION 7.5, IN NO

EVENT SHALL EITHER PARTY'S DAMAGES IN ANY LAWSUIT OR OTHER ACTION

BROUGHT UNDER THIS AGREEMENT EXCEED THE AMOUNTS PAID BY LICENSEE

HEREUNDER.

Section 9

TERM

This Agreement shalt commence to be effective on the date first shown above and

shalt remain in effect for an Initial term of six (6) months from the initial payment

hereunder. The Agreement shall be renewable forana renewable for six (6) month term at the

discretion of Licensee. In addition, either party may terminate the Agreement in the event

that the other party commits a material breach of this Agreement, provided#at the

aggrieved party shall first notify the other party of the breach and give such other party at

least ten (10) days to cure the breach.

Section10

FORCE MAJEURE

0MI 2,0121 W{ol
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Neither party shag be liable or be deemed to be In default for any delay or failure In

performance or interruption resulting directly or indirectly from any cause or circumstance

beyond its reasonable control, equipmentor telecommunications failure. labor dispute„ or

failure of any third party to perform any agreement that adversely affects such parly"s

abil ity to perform Its obligations hereunder.

Section .

NOTICE S

All notices or other communications requiredto be given hereunder shall be In

writing and delivered either personally or by mail, courier. or similar reliable means of

dispatch and addressed as provided In this Agreement or as otherwise requested by the

receiving party. Notices delivered personally shall be effective upon delivery and notices

delivered by any other means shag be effeclive upon their receipt by the party to whom

they are addressed.

	

Section12

GOVERNING LAW

This Agreement shall be governed by and construed and enforced In accordance

with the laws of the State of California as it applies to a contract made and performed in

such state, excluding -confl icts of laws principles. Any lawsuit regarding this Agreement

shag be filed in the state or federal courts in Santa Clara County,California.

Section 13

MODIFICATION AND WAIVER S

This Agreement represents the entire. understanding of t#ae parties concerning its

subject matter and may not be modified except by a writing signed by autivifted

representatives of both parties. A waiver by either party of its rights hereunder shall not be

000 271:)2 . vuol.
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binding unless contained in a writing signedby an authorized representative of the party

waiving . its rights. The nonenforcement or waiver of any provision of this Agreement on

one occasion shall not constitute a waiver of such provision on any other occasion unless

expressly so agreed in writing. It Is agreed that no use of trade or other regular practice or

	

method of dealfng between the parties hereto shall be used to modify, interpret,

supplement, or alter in any manner the terms of this Agreement

Section 14

ASSIGNMENT

Neither party shall be entitled to assign its rights and. obligations under this

Agreement to any successor to the ownership, management, or operation of the facilities

and services of such party relating to the subject of this Agreement. without the written

approval of the other party.

Section 1 5

NO IMPLIED RIGHTS OR OBLIGATIONS

Nothing in this Agreement is intended tocreate anyimplied 'r~ht to require, or any

implied duty to provide, a level of effort or results {in general or In particulars not expressly

stated herein, or to refrainfrom engaging in any other activity, including any activity

involving the same or similar products or services with the same or sim ilar customers or

providers. During the - term of this Agreement, Licensor may include Licensee's name

in a listing of Licensoe's customers. Before making any such listing available to the

public, however, Licensorwill submit the listing to Licensee to obtain written approval of

Its content and intended use, which approvalshall not be unreasonably withheld or

delayed. Except for the foregoing, Licensor must first obtain Licensee's written consent

before making anypublic use of Licensee's trade name, trademarks, service marks,

logos, or other distinctive brand features, such publicuse Including but not being limited

to press releases and other marketing efforts.

Doc# 273128 V00t
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IN WITNESS WHEREOF,the parties have executed this Agreement on the day

and year firstabove written.

GOGGLE

Autho rized Signature

Name:

-rite : z"

Name: h es Efo LZI,15-

-r(de:

	

VIP
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.THIS FIRST AMENDMENT TO THE PRODUCT AND ELECTRONIC

DATABASE EVALUATION AND LICENSE AGREEMENT (this "Agreement"} Is

made and entered into asof the ZL dayof Decern1w, 2000,by and between

Google, inc. r1kenseel and Digital Envoy Inc . ("Licensor"} :

1. The second paragraph under "WITNESSETWshall be amended to read as

follows:

"VYHEREAS . Licensee desires to securefrom Licensor the right to use t_Icensoes

Personum product (the "Product`] and certain geographicilP address databases

that provide information at a metropolitan area level (the "Database L bmries") for

	

pu,wspS of„timing the Product and the Database Librariesin the Business (the
11service«) ; .

2. The first sentence of Section 5.1 of the Agreement shaft be amended to read as

follows :

"Licensee shall pay Ucensor a monthly fee of Four thousand Five Hundred dollars

($415w) per month du&V the te" of tipla Agreement for access to Licensoes,

geographic tailoring Product and Database Libraries"

P. . 02

The remainder of the Agreement shall continue in full farce and effect .
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IN WITNESS WHEREOF, theparties have executed this Agreement the day and

year first above written .

DIGITAL ENVOYJNC.

	

GOGGLE, INC.

AuthorizedSignature Authorized Signature

Name:

	

rf

	

Narne:-S&A ~ S'r !,»!s~

Tito:

	

'Ildle:

P. 03
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TWS SECOND AMENDMENT TO THE PRODUCT AND ELECTRONIC

DATAaASE EVALUATION AND UCENSE AGREEMENT (this Wreemenr) Is

made and entered into as of the jam, day of July. 2081. by and between GwWe.

Ina, ("Licensee"} and LDigital Envoy Inc . (11censor" ).

Section 9 of the Agreement shall be amended to read as follows;

This Agreernont shall commence to be effective on the date first shown

	

above and shall remain In effect for an initial term of eid Been (18) months from the

Initial paymenthereunder. The: Agraerrmer °be ra(i Tat3te!fot -anadditional six

{ } ttmcmtft :fat~m atxttme ef{sere#iotmYtmf L set ee. In addition, either party may terminate

the Agreement in the event that the other party commits a material bread of this

Agreement, PmAde d tl'iat M- agyi;e ra:' rar l. shall &-st no* " o tw part y, of the

breach and give such other part y/ at least ten (10) days to cure the breach.

	

2. The remainder of the Agreement shall continue in full force and effect as

amended by the First Amendment to the Agreement previously exedAod by the

parties and this second Amendment
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IN WITNESS WHEREOF,the patties have executed this Agreement the day and

yearrust above written.

!GOOGLF, INC .

AuthorizedSignature

Name: ~I

Title: t~ t~Gt~tG
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Gt7OGLE CONMENTtAL
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