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THIS PRODUCT AND ELECTRONIC DATABASE EVALUATION AND LICENSE
AGREEMENT (this "Agreement”) is made and entered into as of 'thea_y_i_h" dj:if
November, 2000, by and between Google, Inc. ("Licansee”) and Digital Envoy Inc.
("Licensor”):

WITNESSETH:

WHEREAS, Licensee is in the business of producing and maintaining information
search technology (the “Business”); and ’

WHEREAS, Licensee desires to secure from Licensor the right to use Licensor's
Personum product (the "Product’) and certain geographic/iP address databases (the
"Database Libraries™ for purposes of utilizing the Product and the Database Libraries in
the Business (the "Service"),

NOW, THEREFORE, the parties hereto, intending to be legally bound, hereby
agree as follows:

Section 1
.DATABASE LIBRARIES

Licensor agrees to establish and maintain the Database Libraries in a form
suitable for Licensee's use pursuant to this Agreemenit. It is agreed that the form s itable
for Licensee's use shall be electronic with data stored in a server database lioenied
conjunction with the Product.

in

Section 2
LICENSOR SUPPORT AND LICENSEE RESPONSIBILITIES
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Licensor agrees to provide electronic updates of the Database Libraries to

Licensee, no less frequent than monthly. The updates shall have the most
geographic/IP address data compiled by Licensor.

It is understood that Licensor shall

have no responsibility to maintain or support Licensee’s content serving network. The
Database Libraries shall be treated as confidential and proprietary information of
Licensor, and except as otherwise noted herein the recelving party shall not disclo such

information, directly or indirectly, to any third party, without the consent of the disc
party. Licensor shall provide Licensee with on-going 24/7 technical support.

osing

Licensee shall be responsible for supplying a server that meets the following
specifications:

a.

b.

C.
d.

Pentium 11l Xeon 550 MHz Linux server; dual processors preferred with a

minimum of 512 Mb of RAM;

High speed Ethemet card or other network interface card that interfages

with Licensee's network;

Minimum of 10 gigabyte hard drive on a SCSI bus, RAIDing optional;

Providing an Internet routable IP address for the server.

Licensor shall be responsible for providing Licensee with information to configure its

server to interface with Licensor's central servers and shall provide Licensee

th a

C, Java or Peri AP! that encompasses functions that allow Licensee to interface to
Licensor's database. The parties agree to establish commercially reasonable
security measures with respect to such interfacs. Licensor shall not be respongibia
for supporting Licensee’s server(s) or other hardware.

Section 3
GRANT OF RIGHTS

Licensor hereby grants Licensee the limited, worldwide right to use in its Business
(and not distribute to any third party In whole or in part) the Product and the Dalabase
Libraries. Such right shall be nonexdusive. Stich rights shall be strictly limited o the right

to:

Doc# 273228 vioy




. Case 5:04-cv-01497-RS  Document 97-6  Filed 02/23/2005 Page 4 of 16
NOV-30-2000 THU 04:52 Ph FAX NO. P. 04

1. Input, download, and store some or all of the Database Libraries in files
and memory; and complle some or all of the Database Libraries at the Site,
Licensee may also use the Database Libraries to develop Indices, services, or
applications that are provided to third parties {e.g., developing a country-specific
index of web pages). In no event, however, are the Database Libraries to be sold,
licensed, distributed, shared or otherwise given: (in any form) to any other party or
used outside of the site set forth herein.

2. Access and use the Database Libraries in the Business only at the
Site. The “Site" shall be defined as Google's offices and data centers.

Section 4
RESERVED RIGHTS

Licensor reserves the right to use the Database Libraries for its own business
purposes and reserves the right to distribute the Database Libraries to others in the
course of its business as it sees fit. Nothing in this license shall in any way restrict
Licensor's or its customers’ use of its Database Libraries.

Section 5
PAYMENT AND EVALUATION PERIOD

5.1 Licensee shall pay Licensor a monthly fee of three thousand dollars ($3,000)
per month during the term of this Agreement for access to Licensor's geographic

loring
Product and the Database Libraries. Notwithstanding the foregoing, Licensor and
Licensee acknowledge that it may take a brief period of time for Licensee fo evaluate
whether the Product and the Database Libraries will be useful in Licensee’s buginess,
Hence, subject to the terms and conditions of this License, Licensee shall be perm‘ ed fo
use the Database Libraries and the Product for a period of fourteen (14) days,
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charge and may terminate this agreement during such fourteen (14) day period in the
event that Licensee, in its reasonable discretion, determines that the Database Libraries
and Product are not useful for Licensee’s business needs.

5.2 Licensee shall pay to Licensor all amounts accruing with respect to charges
billed in each calendar month within 30 days after the said payment is due. There shall be
applied to any amounts not paid by Licensee when due a delinquency charge of Eighteen
Percent (18%) per annum prorated for partial periods of the unpaid principal bafance
thereof, commencing to accrue the calendar day after such due date.

Section 6
NO OTHER PAYMENT, ETC.

Except as expressly provided in this Agreement, neither party shall be entitled to
any payment, cost reimbursement, or other compensation from the other party in respect
of its performance, and each party shall bear all its own expenses incurred in rendering
performance. .

Section 7
PROPRIETARY PROTECTION

7.1 As between the parties hereto, Licensor shall be the sole owner of the
Database Libraries, including any patents, copyrights or trade secrets associated with the
Database Librares or the underlying applications.

7.1a As between the parties hereto, Licensee shall be the sole owner af any
services or products developed using the Database Libraries (but excluding the Dalbase

Libraries), Including any patents, copyrights or trade secrets associated with! such
services or produets.

7.2 Licensee shall have no right to copy or reverse engineer the Database
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Libraries and/or the Product. Except as set forth in this Agreement, in no event ghall
Licansee distribute, disclose or otherwise make available the Database Libraries, orf any
information contained therein to any other party whatsoever or at any other site otherithan
the Site, without the express written consent of Licensor, Licensee shall hold all of
Licensor's product information, including the resuits of any evaluation or testing ther f by

Licensee in strict confidence and shall in no event share such information with any third
parties. ;
|

7.3 Licensee shall cooperate with Licensor (at Licensor's expense) with regard to
any copyright registration of the Database Libraries, Including updated versions thereof, |
that Licensor may choose to obtain. Both parties agree to cooperate with each other with
respect to any other action that may be necessary or appropriate for the protection of the
Database Libraries under applicable inteltectual propexty laws,

7.4 In the event that either party discovers an instance of possible infringement of
Licensor's rights in the Database Libraries, such party shall promptly notify the other, The
parties shall consult with one another with respect to the action that may be appropriate to
stop or remedy such infringement.

7.5 If a third party claims that the exercise by Licensee of the rights granted herein,
including the provision and use of the Product based on the Database Libralis in
accordance with this Agreement, infringes any patent, copyright, trade secret, or|other
proprietary right of any third party, Licensor will defend Licensee against that claim at
Licensor's expense and Licensor will indemnify and hold harmless Licensee from and
against any assoclated loss, liability, damage, or expense (including costs of
investigation, court costs, and reasonable attomey’s fees). Licensee agrees to cooperate
with Licensor to determine the most cost-effective and practical means for responding to
and disposing of any such matter.

Section 8
WARRANTIES: LIMITATIONS; DISCLAIMER
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Licensor warrants that the Product will materally conform with its en
specifications during the term of this Agreement. Itis mutually acknowledged that| data
entry, communication and storage are subject to a possibility of human and machine
errors, omissions, delays, and losses, including Inadvertent loss of data or damage to
media, which may give rise to loss or damage. Neither party hereto undertake# any
liability to the other for any such errors, omissions, delays, or losses. EXCEPT AS
STATED ABOVE, LICENSOR MAKES AND LICENSEE RECEIVES NO WARRANJ;ES,
EXPRESS, IMPLIED, STATUTORY, OR IN ANY OTHER PROVISION OF ETHIS
AGREEMENT OR ANY OTHER COMMUNICATION, REGARDING THE PRODUCT,
THE DATABASE LIBRARIES AND THE SERVICES, AND LICENSOR SPECIFICP\LLY
DISCLAMS ANY WARRANTY OF MERCHANTABILITY OR FITNESS FOR A
PARTICULAR PURPOSE. NEITHER PARTY UNDERTAKES OR ACCEPTS? ANY
LIABILITY WHATSOEVER TO THE OTHER FOR ERRORS, OMISSIONS, DELLAYS,
INTERRUPTIONS, OR LOSSES UNLESS CAUSED BY THEIR WIIJLFUL
MISCONDUCT. EXCEPT FOR INDEMNIFICATION UNDER SECTION 7.5, IN NO
EVENT SHALL EITHER PARTY'S DAMAGES IN ANY LAWSUIT OR OTHER AQTION
BROUGHT UNDER THIS AGREEMENT EXCEED THE AMOUNTS PAID BY LICENSEE
HEREUNDER.

Section 9
TERM

This Agreement shall commence to be effective on the date first shown above and
shall remain in effect for an initial term of six (6) months from the initial pqyment
hereunder. The Agreement shall be renewable for an additional six (6) month tem at the
discretion of Licensee. in addition, either party may terminate the Agreement in the event
that the other party commits a material breach of this Agreement, provided that the
aggrieved party shall first notify the other party of the breach and give such other rty at
least ten (10) days to cure the breach.
Section 10 ‘
FORCE MAJEURE |
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Neither party shall be liable or be deermed to be In defautt for any delay or fai fre in
performance or Interruption resulting directly or indirectly from any cause or circumstance
beyond Its reasonable control, equipment or telecommunications failure, labor dispute, or
failure of any third party to perform any agreement that adversely affects such p?ny’s
ability to perform its obligations hereunder.

Section 11
NOTICES

All notices or other communications required to be given hereunder shal be in
writing and delivered either personally or by mail, courier, or similar reliable meabs of
dispatch and addressed as provided in this Agreement or as otherwise requested l:+y the
receiving party. Notices delivered personally shall be effective upon delivery and nitlces
delivered by any other means shall be effective upon their receipt by the party to
they are addressed.

hom

Section 12
GOVERNING LAW

This Agreement shall be govemed by and construed and enforced in amorbance
with the laws of the State of California as it applies to a contract made and perfon*\ed in
such state, excluding conflicts of laws pnnclples Any lawsuit regarding this Agreément
shall be filed in the state or federal courts in Santa Clara County, California. |

Section 13
MODIFICATION AND WAIVERS

This Agreement represents the entire understanding of the parties concemling its
subject matter and may not be modified except by a writing signed by authorized
representatives of both parties. A waiver by either party of its rights hereunder shall not be
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binding unless contained in a writing signed by an authorized representative of the party

| waiving its rights. The nonenforcement or waiver of any provision of this Agreement on
one occasion shall hot constitute a waiver of such provision on any other occasion unless
eXpressly so agreed in writing. It is agreed that no use of trade or other regular practice or
method of dealing between the parties hereto shall be used to modify, Interpret,
supplément. or alter in any manner the terms of this Agresment.

Section 14
ASSIGNMENT

Neither party shall be entitted to assign its rights and obligations under this
Agreement to any successor to the ownership, management, or operation of the falilities
and services of such party relating to the subject of this Agreement, without the \«Jyritten
approval of the other party. |

Section 15
NO IMPLIED RIGHTS OR OBLIGATIONS

Nothing in this Agreement is intended to create any implied right to require, or any
implied duty to provide, a level of effort or results (in general or in particular) not expressly
stated herein, or to refrain from engaging in any other activity, including any activity
involving the same or similar products or services with the same or similar customers or
providers.  During the term of this Agreement, Licensor may include Licensee's name
in a listing of Licensors customers. Before making any such listing available to the
public, however, Licensor will submit the listing to Licensee to obtain written appraval of
its content and intended use, which approval shall not be unreasonably with:jald or
delayed. Except for the foregoing, Licensor must first obtain Licensee’s written ccﬁnsent
before making any public use of Licensee’s trade name, trademarks, service marks,
logos, or other distinctive brand features, such public use including but not being limited
to press releases and other marketing efforts.
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IN WITNESS WHEREOF, the parties have executed this Agreement on the day
and year first above written.

GOOGLE
Authorized Signature AuﬂwoﬂZédSi'g&a’t’ure
Name: ﬁa-é )C';/Jm-\ Name._ IS K5 zie
Title: /'a—’ﬂ/bll/&vff’ Title;_ \¥ c\;;(j(mrfw

¢
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THIS FIRST AMENDMENT TO THE PRODUCT AND ELECTRONIC
DATABASE EVALUATION AND LICENSE AGREEMENT (this "Agreement’) Is
made and entered into as of the 2] day of December, 2000, by and between
Google, Inc. ("Licensee”) and Digital Envoy Inc. ("Licensor’):

1. The second paragraph under “"WITNESSETH:" shall be amended to read as

follows:

“NHEREAS, Licensee desires to secure from Licensor the right to use Licensor's
Personum product (the “Product’) and certain geographicIIP address databases
that provide information at a metropolitan area level (the *Database Libraries™) for
purposes of utilizing the Product and the Database Libraries in the Business (the
"Service");" |

2. The first sentence of Section 5.1 of the Agreement shall be amended to read as
follows:

“Licensee shall pay Licensor a monthly fee of Four thousand Five Hundred dollars

($4,500) per month during the term of this Agreement for access to Licensor's
geographic tailoring Product and Database Libraries”

3. The remainder of the Agreement shall continue in full force and effect.
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IN WITNESS WHEREOF, the parties have executed this Agreement the day and

year first above written.
DIGITAL ENVOY, INC. GOOGLE, INC.
of A
Authorized Slgnatdre Authoﬁzed Signature
Name: AQZ A= (TN Name:_ Stewe S b mrocs

Title: _{/ o-brcn ot Title:; M
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THIS SECOND AMENDMENT TO THE PRODUCT AND ELECTRONIC
DATABASE EVALUATION AND LICENSE AGREEMENT (this “Agreement”) Is
made and entered info as of the {144 day of July, 2001, by and between Google,
Inc. ("Licenses™) and Digital Envoy Inc. (\icensor”):

1. Section 9 of the Agreement shall be amended to read as follows:

This Agreement shall commence to be effective on the date first shown
above and shall remain In effect for an initial term of eighteen (18) months from the
inftlal payment hereunder. The:Agreernent-shall:berrent ititerfor amraddifional $ix
®)month termatthediscretionrefkicensee, In addition, either party may torminate
the Agreement in the avent that the other party commits a meterial breach of this
Agreement, provided that the aggrieved party shall first notify the other party of the
breach and give such other party at least ten (10) days to cure the breach.

2, The remainder of the Agreement shall continue in full force and effect as
amended by the First Amendment to the Agreement previously executed by the
parties and this Second Amendment,
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IN WITNESS WHEREOF, the partles have executed this Agreement the day and
year first above written.

GOOGLE, INC.

- By: &")

Aumomed-sm!mre

_ Name: WN&‘KOSING»
elynat™ Titler VP _ENGINBELING-

U3
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THIS RATIFICATION AGREEMENT (i *Agraomant’) ks maxle and enjsrod ko as of the
/5t day of January, 2008 (the “Effective Datc’), by and butween Google Technology inc.
("Licenaes”) and Digitat Envoy Ine, ("Licansor™):

Baciground

1. Lbomorandﬂoemummdmapmductmdﬂmnbwwnﬁmw
License Agreament (the “Original Agr ) datsxd Novemnber 30, 2000, pursuant to which
Licansee secured from Licansorthe rghts to uss certaln Products and Datsbass Libraries
{(each as definad in that Orginal Agreement). Licensor and Licensss amended the Original
Agreament with & First Amendment to the Product and Electronic Database Evaluation and
Licanss Agreement datad December 21, 2000 and & 8acond Amendment i the Product and
Elctronio Databsse Evaluation and Lioanse Agraament datad July 17, 2001 (coliectively with
the Original Agreement, the “Agreement”).

2, The Agraamont axpired as of November 30, 2002. The parlies now dosir to reinstate the
Agreement and the Agreement shall now continue In force a8 ¥ the same had not expired;
providad, however, that the partiea desire 1o amend the Agroemaent with respect to certain
terms, &s sat forth below.

3 mmmmmmumhmmww
Librarios after the effective expiration of the Agreement and agree that Licensoe pakl to
mmmmnmwmmWeamhmMGWh

hereby walves all claims thet mry now or hereaftor be & W :
mmmmmmwaumwhmmmn
effective expintion of the Agreoment.

Terms

1. The fiest santance of Saction 5.1 of tha Agresmant shal heraby be amendad to reid as follows;
"From January 2003 through the ramaalnder of the term of this Agreement (including any extencione
thereol), Licensae shall pay Licensor a monthly fee of eight thousand doliars ($8.000) per month
during the tean of thic Agreement for access fo Licensor’s geogmphic targeling product (with
information provided down to the metro-area) and connection4ype, ISP and domain daia bases.”

2. The lirst two aentences of Saction 8 of the Agreament shall be replaced with the following:

“This Agreement shall commence 1o be effective on the date firet shown abave snd shall remain in
effact for an inktial term of twanty-{four (24) months thercattar (i.a. from November 80, 2000 through
Novembes 29, 2002) (the *initial Term). Thoroafter, this Agraement shall automatically renew for an
addiional form commoncing on November 30, 2002 and ending on January 31, 2005 (the *First

1

GOOGLE CONFIDENTIAL
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Renawal Temm" and collectively with the Inkial Term, the “Team’). Licshsas, in ks discretion, shal
have the opiion to extend the Agreement for an addiional two (2) ysar tem thereaftac (the “Extended
Tem?) by providing writién notice 1o Licansor no kaier than thisly (30) days priof 1o the wxpiration of
the Term. Additionally, prior to the expiration of the Extended Term, Liconses, In s discretion, shal
have the option 1o extend the Agreement for an additional ona (1) year tenm by providing written
notice to Licansar no lator than thirty (30) daya prior to the expiration of the Exiended Tenn.”

3. The remainder of the Agreamant shall conlinue in full force and elfect.
This Agreement may be execuled in counterparts, indluding facsimile countemparts.

IN WITNESS WHEREOF, the paries have wxacutsd iz Agreemant the day and year first above






