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negotiation and drafting of the agreement from the side
of Google. And it's my question to ask him what his
understanding of the agreement is.

MR. KRAMER: "Is" is different than "was."
"Was" is fine, but "is" reflects his communications and
his mental impressions today.

So if you ask him what he believed, at the
time, the contract allowed or didn't allow, which 1is
what you started with, I was perfectly okay to let him
answer that question.

But if you ask him what he thinks about it
today, I think that's an improper question and invades
the privilege, and I'll instruct him not to answer.

BY MR. KRATZ:

Q. Was your understanding of the license that

m

Google was receiving broad enough to include Digital
Envoy's -- use of Digital Envoy's technology or
information in AdSense?

A. I believe at the time my understanding of the

scope of our rights was broad enough to allow us to

provide a service such as AdSense.
Q. And what in the license do you believe gave
Google -- gave you that understanding of what the

breadth of what Google's license would be?

MR. KRAMER: Again, it has to be temporally
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framed. At the time, he held this belief.
ME. KRATZ: I'm asking him to explain his
previous answer.

BY MR. KRATZ:

Q. What in this agreement is support for that
answer?
A. The license grant grants licensee the limited

worldwide right to use in its business and not
distribute to any third party in whole or in part the
product in the database libraries.

That in my view is a broad grant of rights.
The conly limitation -- well, it's not even a
limitation -- is it's a right to use in its business,
and business is defined earlier in the contract very
broadly.
Qi Okay. 1Is there anything else in this
agreement that you believe grants, or believed grants
Google the license broad enough to include its use in
AdSense? |
A. S0 as I stated, first, I think the definition
of business is broad enough to encompass that type of
usage. In addition, in Subsection 1 of Section 3,
there is a more specific reference to licensee's

ability. I't states: "Licensee may also use the

‘database libraries to develop indices services and
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applications that are provided to third parties; e.g.,
developing a country-specific index of Web pages."

Qs Okay. And do you believe that that includes
use of Digital Envoy's technology in AdSense?

MR. KRAMER: Vague as to time, and restricted

the time he was involved --
BY MR. KRATZ:
Q. Your understanding at the time, do you

believe that included the ability to use it in AdSense
A, I believe that was intended to be, again, a
rather broad recitation about ocur ability to use the
libraries in a variety of services that we provide to
third parties.

We did not have AdSense at the time, but

£
P

AdSense is a type of service that we provide to third
parties.
Q. Do you believe that the word "develop" means
the same thing as "use"?

MR. KRAMER: The question is vague.
BY MR. KRATZ:
Q. I'm asking about the word "develop" as put in
a sentence. And my guestion is, Do you think "develop"
is broad enough to encompass actual use?

MR. KRAMER: Vague, calls for legal

conclusion.

10
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A. Yes.

8= And do you -- was your understanding of the
term, the defined term "business," at the time of vyour
work on this contract, broad enough to include what
ultimately became AdSense for Content?

MR. KRAMER: I think that's asked and
answered.

THE WITNESS: I believe what I have stated
before and which is my answer is that the product
AdSense did not exist at the time. However, my
understanding of the way the term "business" is defined
in this agreement at the time was broad enough to
encompass a variety of services including something

such as AdSens

L4

BY MR. KRATZ:

0. AdSense for Content?
A. . Yes, including AdSense for Content.
0. How is the AdSense for Content program in

your view information seérch technology?

MR. KRAMERf Objection; vagque,
mischaracterizes the document and the testimony.
BY MR. KRATZ:

Q. How is it producing or maintaining
information search technology?

MR. KRAMER: Again, you have to ask to put

20
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himself back in -- Tim, hang on one second. Let me

talk to him for a second off the record on a privilege
question.

MR. KRATZ: Okay.

(Recess taken.)

MR. KRAMER: In addition to the objections I
previously stated to the question, I believe this
question as asked calls for the disclosure of
privileged communications and calls for the disclosure
of attorney-client, and I'll instruct him not to
answer.

If you want to put it back again to the time
in which he was negotiating this agreement and ask him
to explain why he believed or what he believed, that's
fine. But asking him as he sits here today is not
okay.

MR. KRATZ: Okay.

BY MR. KRATZ:

Q. Well, you previously testified that your then
understanding of the "business" as defined térm, was
broad enough to include what became known as AdSense
for Content. And what I would like you to do is
explain why you believe that to be so.

A, Okay. Again, putting ﬁyself back at that

time, why I might have believed that to be so, since T

21
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wasn't thinking specifically about AdSense at the time?
Q. (Nods head.)

I believe I would have interpreted this

is that it describes the business as producing and
maintaining information search technology, and another

is that in our view, in Google's view, informatior

search technology itself is a very broad function.

Our business has been to organize the world's

information and to make it universally useful and

~accessible, and we believe that to be a very broad

information search function.
0. Under your understanding of the terms of the
contract at the time you were working on it, what
search 1s involved in the program that came to be known
as AdSense for Consent?
MR. KRAMER: I think that lacks foundation.
THE WITNESS; So at the time, as i stated, I
was not contemplating AdSense.
BY MR. KRATZ:
Q. I understand that. I believe -- well, it
don't matter what I believe.
I'm asking what your then understanding of
the word "search," and I'm asking you what about your

then understanding of the word "search" leads you to

22
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beliecve it's broad enough that it would include what

was going on in AdSense for Content.

What search is involved in AdSense for

Content, using "search" in the way that you understood

at the time of the contract?

A. First, let me clarify one thing that you were

alluding to in your question. When I stated that we
were not contemplating AdSense at the time, what I

meant was that we were not contemplating the specific
service that has since developed as AdSense. We have
always contemplated having advertising services, and

we've always contemplated having those being relevant

-and targeted services.

Now, on your question about "search," as I
stated, we have always contemplated supporting our
business, our search business with relevant and

targeted advertisements. We view advertisements as

another source of information for users. When users
are searching for information, we try to provide them
variety of information that they will find relevant.
Some of which is in the form of advertisements, and

some of which is not,

BY MR. KRATZ:

And in the AdSens

{

)
ot

> for Content program, how

is it that the user is searching for information?

23
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A. When a user visits a Web page, it is becau

9%
n
M

And

{4

they are interested in the content of that pag

ur AdSense for Content service attempts to prowvide the
user, again, with information that is of interest or

relevant to what they are viewing or what they are

It does so by using the content of the Web

pag 1S a way te, a 3 Proxy or a way to determine what
CLhe user -- what type of information the user is
searching for.

Q. If Google's patent application, filed with

the U.S. Patent Trademark Office, said that AdSense is
useful because it's not in response to an information
search, would you agree with that or not agree with
that?

MR. KRAMER: Objection on the grounds of
privilege and attorney-client work-product.

THE WITNESS: May I get some water for a
second.
BY MR. KRATZ:
Q. Still looking at Section 3 of this contract,
Exhibit 2 that you are looking at, in that paragraph 1,
would you agree -- well, did you understand at the fime

you were working on this document that the third

sentence of the document prohibits certain conduct

24
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