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I. INTRODUCTION 

In an attempt to have the last word less than two weeks before the scheduled hearing on 

Plaintiffs’ motion for class certification, Apple asks the Court permission to file additional briefing 

by disingenuously framing certain of Plaintiffs’ arguments as “new” and claiming Plaintiffs have 

“misstated” Apple’s position with respect to the Section 2 claims.  Apple contends that its additional 

briefing “will assist the Court in evaluating the parties’ arguments and will permit a more efficient 

presentation of the issues [at] the hearing.”  Apple’s Mot. for Leave at 1.  Quite to the contrary, 

Apple’s “response” presents redundant merits arguments which are of no use to the Court on a 

motion for class certification and are entirely improper.   

The filing of additional memoranda may be permitted in certain circumstances “where a valid 

reason for such additional briefing exists.”  Hill v. England, No. CVF05869RECTAG 2005 WL 

3031136, at *1 (E.D. Cal. Nov. 8, 2005); see also Civil L.R. 7-3.(d) (“[O]nce a reply is filed, no 

additional memoranda, papers or letters may be filed without prior Court approval.”).  But where, as 

here, the moving party merely reiterates arguments made in their opening brief, additional briefing 

by the opposing party is not permitted.  See id.; see also Edwards v. Toys “R” Us, 527 F. Supp. 2d 

1197, 1205 n.31 (C.D. Cal. 2007).  The arguments made by Plaintiffs in their reply brief are certainly 

not “new” but instead appropriately respond to arguments raised by Apple in its opposing brief and 

reinforce the arguments Plaintiffs made in their opening brief. 

Accordingly, this Court should deny Apple’s motion to file additional briefing. 

II. PLAINTIFFS DO NOT PRESENT ANY “NEW” ARGUMENTS IN THEIR 

REPLY BRIEF THAT WOULD NECESSITATE ADDITIONAL 

BRIEFING BY APPLE 

In its “response” memorandum, Apple once again improperly attempts to place the merits 

issue of “burning and ripping” before the Court at the class certification stage.  In its opposing brief, 

Apple repeatedly contends that “burning and ripping” presents a viable alternative to consumers who 

wish to purchase a competing player.  See Apple’s Opp. at 1, 2, 6, 8-11, 17.  In response, Plaintiffs 

assert that issues concerning burning and ripping, including its legality and whether it is a viable 

alternative, are merits issues common to the class that do not defeat class certification.  Pltf’s Reply 
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at 7.  Indeed, Apple’s “response,” arguing the merits of burning and ripping, demonstrates that this is 

in fact a merits issue common to the class.  Additional briefing on this issue is thus entirely improper 

and unnecessary. 

Apple also contends that Plaintiffs allege a “new argument, [citing] N. Pac. Ry. Co. v. U.S., 

356 U.S. 1, 5-6 (1958), for the proposition that a tie can consist of a requirement that the customer 

not purchase the tied product from any other supplier.”  Apple’s Response at 2.  This is incorrect and 

a complete waste of the Court’s time.  In their reply, Plaintiffs cited Northern Pacific Railway to 

support their argument that Apple’s unremitting policy – permitting only iPod owners to directly 

play iTunes audio and video downloads – precludes customers from purchasing portable digital 

media players other than an iPod.  Pltf’s Reply at 5-6.  Plaintiffs made this argument in their opening 

brief.  Citing Northern Pacific Railway, Plaintiffs stated, “[t]here is no question here that under 

Apple’s ‘unremitting policy’ of applying FairPlay to the online recordings, buyers may not exercise 

free choice in choosing a portable digital media player . . . .”  Pltf’s Open. at 16.  Thus, Apple’s 

attempt to reframe Plaintiffs’ arguments in an effort to provide further briefing to the Court is not 

well-taken and should not be countenanced by the Court. 

But, Apple takes it one step further.  Failing to provide any justification, including even an 

effort to reframe Plaintiffs’ arguments as “new,” Apple simply makes its own additional arguments 

regarding coercion by rearguing the facts and holding of a particular case.  Apple’s Response at 2-3.  

In fact, Apple already raised these arguments in its opposing brief.  See Apple’s Opp. at 16.  

Accordingly, consideration of Apple’s further argument regarding coercion should be denied 

entirely. 

III. NO ADDITIONAL EXPLANATION OF APPLE’S OPPOSITION TO 

PLAINTIFFS’ SECTION 2 CLAIMS IS NEEDED 

Nor do Plaintiffs “misstate” Apple’s position with respect to certification of Plaintiffs’ 

Section 2 claims.  Plaintiffs merely contend that Apple’s summary arguments do not amount to a 

valid opposition to class certification of these claims.  Indeed, Plaintiffs stated, “[b]ecause all the 

elements of Plaintiffs’ monopolization claims are subject to common proof, and because Apple has 

not offered any substantive argument in opposition to the motion to certify these freestanding 
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counts, Plaintiffs’ motion for class certification should also be granted with respect to their Section 2 

monopoly claims.”  Pltf’s Reply at 12 (emphasis added).  Plaintiffs are free to make arguments in 

their reply based on their interpretation of Apple’s briefing without opening the door to sur-replies.  

And, certainly the Court is fully capable of reading the parties briefs and understanding the 

arguments without officious “assistance” from Apple. 

IV. CONCLUSION 

For the foregoing reasons, the Court should deny Defendants’ Motion Under Civil L.R. 7-

3.(d) to File Response to Plaintiffs’ Reply Memorandum in Support of Class Certification.  

DATED:  December 4, 2008 Respectfully submitted, 
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CERTIFICATE OF SERVICE 

I hereby certify that on December 4, 2008, I electronically filed the foregoing with the Clerk 

of the Court using the CM/ECF system which will send notification of such filing to the e-mail 

addresses denoted on the attached Electronic Mail Notice List, and I hereby certify that I have 

mailed the foregoing document or paper via the United States Postal Service to the non-CM/ECF 

participants indicated on the attached Manual Notice List. 

I certify under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct.  Executed on December 4, 2008. 

 s/ BONNY E. SWEENEY 
 BONNY E. SWEENEY 
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