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Plaintiffs Melanie Tucker, Mariana Rosen, and Somtai Troy Charoensak (‘“Plaintiffs”)
respectfully submit this memorandum in opposition to defendant Apple Inc.’s (“Apple”) motion to
compel.

L. INTRODUCTION

Apple’s discovery requests at issue are classic “contention” requests that courts have
repeatedly held are improper until discovery is completed. As Plaintiffs have only recently received
more than 90% of Apple’s entire document production in response to requests that were served more
than a year ago, Apple’s demand that Plaintiffs provide all facts that underlie the ultimate legal
questions at issue in this litigation is improper. Plaintiffs do not resist providing responses; rather
Plaintiffs will answer the contention discovery at the appropriate time — after they have had a fair
opportunity to properly review with their experts the discovery dumped on them in the closing days
of the discovery period.

Apple’s motion to compel simply ignores the case law supporting Plaintiffs and wrongly
accuses Plaintiffs of stonewalling. However, it was Apple that was in control of the pace of its
discovery production and thus, Plaintiffs’ ability to respond to the contention requests. Even if
Plaintiffs were forced, contrary to case law, to provide partial responses to the interrogatories and
requests for production, they would not be received by Apple in time for use in its motion for
summary judgment. Apple fails to show any prejudice it would suffer should it have to wait for a
short period of time to receive answers to its contention requests and thus, its motion should be
denied.

IL. RELEVANT PROCEDURAL HISTORY

Between October 27, 2010, the date Apple served its contention requests, and December 20,
2010, the close of fact discovery, Apple produced 1,509,635 pages of documents plus data needed by
Plaintiffs’ and their experts. See Declaration of Alexandra S. Bernay in Support of Plaintiffs
Melanie Tucker, Mariana Rosen, and Somtai Troy Charoensak’s Memorandum in Opposition to
Defendant Apple Inc.’s Motion to Compel Responses to Interrogatories and Requests for Production,
filed concurrently (“Bernay Decl.”), 2. This dwarfs Apple’s production of a mere 97,316 pages of
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documents in the previous three years of ongoing discovery leading up to the date Apple’s
contention requests were served. Id., {3.

On October 27,2010, Apple served 22 sweeping contention interrogatories and six requests
for production of documents. The interrogatories at issue are plainly contention interrogatories,
seeking “all facts” Plaintiffs claim support various contentions in the complaint, including Apple’s
exclusionary conduct (Interrogatory Nos. 1-6, 10-11, 18-19 and 22), the relevant market for antitrust
purposes (Interrogatory Nos. 7-9 and 12), damages (Interrogatory Nos. 13-16) and Plaintiffs’ use of
music purchased though iTunes and use of iPods (Interrogatory Nos. 17, 20-21). See Dkt. No. 411
(Declaration of David C. Kiernan in Support of Apple Inc.’s Motion to Compel), Exhibit D. The
document requests at issue seek documents directly related to the contention interrogatories as well
as documents supporting Plaintiffs’ responses to specific requests for admission. As documents
from Apple began to pour in, Plaintiffs sought a two-week extension. On November 29, 2010
Plaintiffs served their responses to Apple’s requests for production and requests for admissions,
lodging objections and answering those requests for production and admissions that they were in a
position to answer. Bernay Decl., 4. On December 16, 2010 Plaintiffs served their responses to
Apple’s interrogatories, lodging objections and answering those interrogatories that they were in a
position to answer. Id. Several meet and confers followed Plaintiffs’ responses to the discovery. Id.
During those meet and confer sessions, Plaintiffs repeatedly stressed that they could not presently
answer many of the contention interrogatories because the material needed to properly answer was
not available to Plaintiffs. /d. Apple moved to compel on December 27, 2010 and the hearing date
for the motion is set for February 1, 2011, several weeks after Apple’s motion for summary

judgment is due.!

! Apple moved to shorten the time for briefing this motion, seeking to have this motion heard

on January 18, 2011, a day after defendant’s summary judgment brief is due to be filed. Thus even
under Apple’s shortened time table, responses could not be used in Apple’s summary judgment
brief. The Court denied Apple’s motion on January 6, 2011. Dkt. No. 421.
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During several meet and confers, Plaintiffs explained to Apple that they will respond to
Apple’s contention interrogatories and related requests for production after they have had an
opportunity to review the documents recently produced by Apple and take any additional depositions
necessitated by the late production of documents. Id., 5. Because Plaintiffs have already agreed to
provide such responses well in advance of the deadline for Apple to file its reply in support of its
motion for summary judgment, Apple cannot show any prejudice.

III. ARGUMENT

The Federal Rules of Civil Procedure permit a “court to defer an answer [to contention
discovery] ‘until after designated discovery has been completed or until a pretrial conference or
other later time.”” Manual for Complex Litigation (Fourth) §11.461 (2004) (quoting Fed. R. Civ.
P 33(c)). The burden is on Apple, as the propounding party, to demonstrate “plausible grounds for
believing that securing early answers to its contention questions will materially advance the goals of
the Federal Rules of Civil Procedure.” In re Convergent Techs. Sec. Litig., 108 F.R.D. 328, 338-40
(N.D. Cal. 1985). “A party seeking early answers to contention interrogatories cannot meet its
burden of justification by vague or speculative statements about what might happen if the
interrogatories were answered.” Id.

Apple cannot meet this burden. It has presented no specific or plausible grounds for
believing that early answers to its contention discovery will materially advance the goals of the
Federal Rules of Civil Procedure. Indeed, Apple has presented no justifiable reason why Plaintiffs
must answer these requests now when Plaintiffs have already committed to answering the requests
and have been inundated with late production which must be reviewed before answers can be
provided. In re Wells Fargo Residential Mortg. Lending Discrimination Litig., No. C 08-1930
MMC(L) 2009 U.S. Dist. LEXIS 130344 (N.D. Cal. Mar. 3, 2009), is directly on point. In that
case, as here, plaintiffs did not refuse to answer contention interrogatories propounded by
defendants, instead, the plaintiffs needed certain data from defendants “to give to their experts for
statistical analysis before they can answer.” Id. at *21. In holding that the interrogatories need not
be answered immediately, the Court held, “[n]either Fed. R. Civ. P. 33(a)(2) nor applicable case law
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requires Plaintiffs to answer the contention interrogatories until Wells Fargo has produced the
information necessary for them to do so.” Id. And the Court held that defendants had “the burden of
showing how an early response to its contention interrogatories assists the goals of discovery, that s,
to significantly narrow the issues.” Id. (citing Convergent Techs., 108 F.R.D. at 338); see also In re
eBay Seller Antitrust Litig., No. C 07-1882 JF (RS), 2008 U.S. Dist. LEXIS 102815 at *6 (N.D. Cal.
Dec. 11,2008) (denying defendants’ motion to compel answers to contention interrogatories seeking
“all facts” of two “major issues” in the antitrust case before discovery was complete). (citation
omitted).

As the Honorable Wayne D. Brazil of the Northern District of California held in the seminal
case Convergent Techs., “[t]he Court will be especially vigilant in its evaluation of proffered
justifications [for early contention requests] when a complaint is not facially infirm and when
defendants appear to have control over or adequate access to much of the evidence relevant to their
alleged misconduct.” Convergent Techs., 108 F.R.D. at 339. Here, where Plaintiffs’ complaint has
already been upheld and Apple plainly controls much of the evidence Plaintiffs will use to prove
their case, Apple’s claimed need for immediate production should be viewed skeptically.

Plaintiffs intend to provide complete answers to Apple’s discovery requests. In fact,
Plaintiffs have repeatedly told Apple that they will respond these requests. Bernay Decl., {]4-5.
Apple, however, insists that partial answers be given prior to Plaintiffs having a chance to review the
massive document production that was dumped on them in the closing weeks of discovery and prior
to consultation with Plaintiffs’ experts regarding the discovery.

Providing incomplete and partial answers that may change dramatically is an inefficient and
needless exercise, particularly when Apple has not provided any concrete reason why Plaintiffs
should be forced to answer these contention interrogatories at this stage of the litigation.
Responding now, without reviewing and assessing the relevant documents, would force Plaintiffs
into the unfair position of allowing Apple to use against them interrogatory responses that are
incomplete and potentially incorrect. See, e.g., Wleklinski v. Targus, Inc., No. SACV 05-1143 CJC,
2007 U.S. Dist. LEXIS 97624, *13 (C.D. Cal. March 13, 2007) (holding party bound by initial
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interrogatory responses and forbidding party from materially changing its interrogatory responses
after receiving a summary judgment motion).
Plaintiffs are still reviewing corrected data received last week and additional data production

from Apple needed to answer some of the requests, received as recently as three days ago. Bernay

DecL.. . |

The information in this
database alone is critical to Plaintiffs ability to answer interrogatory Nos. 13, 14, 15 and 16. On
Wednesday, January 5, 2011, Apple provided what purports to be the missing data, but Plaintiffs’
experts have not yet been able to determine whether all missing information for that database has
been provided. Id.

Additionally, on January 8, 2011, Apple produced _
-. Id., 8. Plaintiffs’ experts have not yet had time to review this data. Other data provided
in the closing days of discovery is similarly being evaluated so that answers can be provided to
Apple’s other contention interrogatories.

A. Interrogatory Nos. 17, 20 and 21 and Request for Production No. 6

As of January 11, 2011, Plaintiff Melanie Tucker has provided supplemental responses to
Interrogatory Nos. 17,20 and 21. Bernay Decl., 9. As responses to those interrogatories have now
been provided, any dispute regarding those discovery requests should now be moot. Plaintiffs are
endeavoring to get additional information regarding Interrogatory No. 17 from Plaintiffs Mariana
Rosen and Somtai Troy Charoensak and expect to have that information soon. Plaintiffs have also
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provided a response to Request for Production No. 6 on January 11,2011. Id. This response should
moot Apple’s motion as to that request.
IV.  CONCLUSION
As detailed above, Plaintiffs have been hamstrung in their ability to respond to Apple’s

contention discovery requests by Apple’s late — and continuing — production of data and documents.
Because Apple has failed to demonstrate that early answers to these contention requests must be
received prior to Plaintiffs having a fair opportunity to review the voluminous materials dumped on
Plaintiffs in the closing days of discovery, Apple’s motion to compel must be denied.
DATED: January 11, 2011 Respectfully submitted,
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caused to be mailed the foregoing document or paper via the United States Postal Service to the non-
CMV/ECEF participants indicated on the attached Manual Notice List.

I certify under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct. Executed on January 11, 2011.

s/ Bonny E. Sweeney

BONNY E. SWEENEY
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