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TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD 

PLEASE TAKE NOTICE that as soon as the Court’s schedule allows, plaintiffs Melanie 

Tucker, Mariana Rosen, and Somtai Charoensak (collectively, “Plaintiffs”) hereby move this Court 

for leave to file a brief response to Apple’s Objections to Plaintiffs’ Evidence Filed in Support of 

Reply in Support of Plaintiffs’ Renewed Motion for Class Certification (“Objections”).  Plaintiffs 

seek leave because matters raised in Apple’s Objections are contrary to the clear record and misstate 

critical matters raised in the Reply Declaration of Roger G. Noll and in the Declaration of Alexandra 

S. Bernay in Support of Reply Memorandum in Support of Plaintiffs’ Renewed Motion for Class 

Certification (“Bernay Declaration”). 

Plaintiffs seek to submit a response of not more than four pages to address the Objections and 

seek to cure certain alleged issues by submitting copies of documents cited in the Bernay 

Declaration. 

MEMORANDUM OF POINTS AND AUTHORITIES 

On Monday, April 4, 2011, Apple filed its Objections.  This document makes a number of 

objections to matters raised by Plaintiffs’ expert, Professor Roger G. Noll, in his Reply Declaration 

and seeks to strike a number of paragraphs in the Bernay Declaration. 

Apple’s contentions regarding these critical evidentiary issues cannot go uncontested by 

Plaintiffs.  Without an opportunity to respond to the Objections, Plaintiffs will be severely 

prejudiced prior to the planned April 18, 2011 hearings on Plaintiffs’ renewed motion for class 

certification and Apple’s renewed motion for summary judgment.  By this request, Plaintiffs seek 

leave to file a brief response – no more than four pages – that addresses the issues raised by the 

Objections.  Plaintiffs also request leave to submit as exhibits copies of documents cited in the 

Bernay Declaration to lay to rest Apple’s claimed objection to Plaintiffs’ citation to discovery-

related correspondence as well as a short Declaration from former Plaintiffs’ attorney Paula M 

Roach. 

Moreover, the Objections improperly include further argument on the motion in 

contravention of Local Rule 7-3(d)(1) which provides that an objection to reply evidence “may not 

include further argument on the motion.”  Here, Apple has made a number of statements in its 
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Objections that plainly constitute further argument on the motion.  This further demonstrates why 

Plaintiffs’ brief submission should be considered by the Court. 

Plaintiffs’ request the Court consider this request on an expedited basis because of the 

pending schedule for oral argument. 

CONCLUSION 

For the foregoing reasons, Plaintiffs’ request to respond to Apple’s Objections should be 

granted. 

DATED:  April 11, 2011 Respectfully submitted,  
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CERTIFICATE OF SERVICE 

I hereby certify that on April 11, 2011, I authorized the electronic filing of the foregoing with 

the Clerk of the Court using the CM/ECF system which will send notification of such filing to the 

e-mail addresses denoted on the attached Electronic Mail Notice List, and I hereby certify that I 

caused to be mailed the foregoing document or paper via the United States Postal Service to the non-

CM/ECF participants indicated on the attached Manual Notice List. 

I certify under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct.  Executed on April 11, 2011. 

 s/ Alexandra S. Bernay 
 ALEXANDRA S. BERNAY 

 
ROBBINS GELLER RUDMAN  
 & DOWD LLP 
655 West Broadway, Suite 1900 
San Diego, CA  92101-3301 
Telephone:  619/231-1058 
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