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1| MICHAEL J. BETTINGER (State Bar No. 122196)
LisA MARIE SCHULL (State Bar No. 196132)

2| PRESTON GATES & ELLIS LLP

55 Second Street, Suite 1700

3| San Francisco, California 94105-3493
Telephone: (415) 882-8200

4| Facsimile: (415) 882-8220

5} Attorneys for Defendant,
Microsoft Corporation

6
7 UNITED STATES DISTRICT COURT
8 NORTHERN DISTRICT OF CALIFORNIA ‘}fR ﬁ
Pt
9 (SAN JOSE DIVISION)
10 ,.
/ GOOGLE, INC. and KAI-FU LEE, ase
11
Plaintiffs, NOTICE OF REMOVAL OF PENDING
12 STATE COURT ACTION PURSUANT
V. TO 28 U.S.C. §§ 1332, 1441, 1446
13

MICROSOFT CORPORATION, and DOES 1 (DIVERSITY OF CITIZENSHIP)
14| through 20, inclusive,

15 Defendants.

16

17 TO THE CLERK OF THE ABOVE-ENTITLED COURT:

18 PLEASE TAKE NOTICE that pursuant to 28 U.S.C. §§ 1332, 1441, and 1446, defendant,

19 || Microsoft Corporation (“Microsoft”) hereby removes to this Court the state court action described
20| below. In support of the removal, Microsoft states as follows:

21 1. On July 21, 2005, Google, Inc. and Kai-Fui Lee (collectively “Plaintiffs”)

22 | commenced a declaratory relief action against defendant Microsoft in the Superior Court of

23 || California, County of Santa Clara, entitled Google Inc. and Kai-Fu Lee v. Microsoft Corporation,

24 | Case No.105CV 045586 (the “Complaint”). A true and correct copy of the Summons and the

25 || Complaint is attached hereto as Exhibit A.

26 2. On July 22, 2005, Microsoft was served with the Complaint.

27 3. This action is a civil action that may be removed to this Court by Microsoft under the

28 | provisions of United States Code, Title 28, §1441(b).
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4, Microsoft files this Notice of Removal within 30 days after receipt, by service or
otherwise, of the Summons and Complaint. Removal is therefore timely pursuant to 28 U.S.C.§
1446(b).

5. Based on the allegations in the Complaint, the basis of federal jurisdiction is diversity
of citizenship pursuant to 28 U.S.C. §1332.

6. As alleged in the Complaint, Microsoft is a corporation incorporated under the laws
of the State of Washington, with its principal place of business in Redmond, Washington.

7. As alleged in the Complaint, plaintiff Google Inc. is a corporation incorporated under
the laws of the State of Delaware, with its principal place of business in Mountain View, California.

8. Based on the allegations in the Complaint, plaintiff Kai-Fu Lee is a citizen of the
State of California.

9. Plaintiffs’ Complaint does not set forth an amount in controversy. In actions seeking
declaratory relief, however, the amount in controversy is determined by the “value of the object of
the litigation.” Hunt v. Washington State Apple Advertising Comm'n, 432 U.S. 333, 347 (1977). The
Ninth Circuit looks to the pecuniary effect an adverse declaration will have on either party to the
lawsuit. See, Sanchez v. Monumental Life Ins. Co, 102 F.3d 398, 405 (9th Cir. 1996). Microsoft has a
pending complaint against Plaintiffs in the Superior Court of Washington, King County, Case
Number 05-2-23561-6, alleging that Plaintiffs are in violation of, and have breached the covenant not
to compete at issue in this action. Microsoft avers, based upon Kai-Fu Lee’s earnings, the type of
damages alleged in its complaint against Plaintiffs, and its experience in matters of this type, its
damages are in the excess of $75,000. Thus, Microsoft avers that the pecuniary effect of an adverse
declaration in this action will exceed $75,000. Accordingly, Microsoft meets the jurisdictional
amount in controversy requirement of this Court.

10. The prerequisites for removal pursuant to 28 U.S.C. §1441 have been met.

11.  Intradistrict Assignment: Because the underlying state court action was filed in Santa
Clara County Superior Court, the San Jose Division is the appropriate division for removal of the

action.
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12. Pursuant to 28 U.S.C. §1441(d), Notice to Adverse Party and to the Superior Court of

Santa Clara County of Removal of Action to Federal Court are concurrently being filed with the
Superior Court of Santa Clara County and served on Plaintiffs.
DATED: July 29, 2005 PRESTON GATES & ELLIS LLP
By \(%:&\Lk%u

Lisa Marie Schull '

Attorneys for Defendant

MICROSOFT CORPORATION
NOTICE OF REMOVAL OF PENDING 3 Printed on Recycled Paper
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et S Al e - m
SUMMONS FOR COURT USE QNLY
(CITACION JUDICIAL) fROU0 PANA U30 D LA CORTE)
NOTICE TO DEFENDANT:
(AVISO AL DEMANDADO):

‘Microsoft Corporation, a Washington corporation,
and DOES 1 through 20, inclusive

YOU ARE BEING SUED BY PLAINTIFF:
(LO ESTA DEMANDANDO EL DEMANDANTE):
Google Inc., a Delaware corporation, and Kai-Fu Lee

You have 30 CALENDAR DAYS after this summons and logyl papers are served on you to file a wiiktan rosponge at this court and have a
copy served on the plalntiff. A letter or phone call will not protact you. Your wiltten response must he in proper legal form If you want the
court to hear your caas, Thers may be x court form that you eon 136 for your response, You can find theaa caurt forms and more
informatian af the Californta Courts Online Sclf-Halp Center (www.courtinfo.ca.goviselfhelp), your county law iibrary, or the courthouse
nearvst you. If you cannot pay tha fillng fee, ask the court clerk {or a fen walver form. H you do not file your reaponae on time, you may
iose the case hy dafault, and your wages, money, and property may be taken without further watning from ths court.

Thern are other legal requiremonts. You may want to call an attorney right away, If you do not Know an sttorney, you may want to call an
attornay refarral ssrvice. If you cannot afford an attomey, you may be eligible for free legal services from 2 nonprafit legal services
program, Yau can locate these nonprofit groups at the Callfornia Logal Services Web site (www.lawholpcalifornia,org), the Gaiffornia
Courts Online Self-Help Centar (www.courtinfo.ca.goviselelip), or by comacting your focal court or county bar gsaociation,

Trane 30 DIAS DE CALENDARIO despuds de que le entraguon esta citacion y papeles legales para prasentar Ung respuests por escrito
an e3ta cofte ¥ hacer que S entreyue yna copfa al demandants, Una carta o una llamada te/afGnica no fo protegen. Su raspuests por
escrito Gene que estar an formato legal cormcto sl desea qua procesan su raso an (a corfe, Es poxibls que haya un formulario que usted
puede usar pars su PospUesta.  Pusde encontrar astos formularios de la corte y mix informacién en ef Cantre de Ayuda de les Cortes de
Calitsmia (www.courtinfo.ca.govwselthelVespanol), en la blbiiotecs de leyes de sy vondado g en la corte qus e quade mis cerea, Sl ne
pusde pagar la cuome da presentacion, pida al secretario de la corta que [ ¢ up formutano ds exencitn de pago de cuctas. S/ no presants
£U respussta a tfempo, puede parder of cogo por Incumplimlenta y la conts lo padrd quitar su susido, dinsro y bisnes sl mis advartencis,

Hay otros requisiios legeles. Es racomendable que llama a un abogado Inmedistamanta. 5l no conote s un edagudo, puede Hamara un
zurvicio de remislén g abogades. SIno pueds pagar ¢ un sbogedo, es pesibie que cumpla can (03 requisitos para obtoner servicks
legolar gratultos de un programa de servicios legales sin fines de lucro. Pumia sncontrar estos grupos sin finas da fucre an of slitfo web de
California Legal Services, (www.lawhelpcalifornia.orng), sn ol Ceniro de Ayuda de las Cortes ae California,
{wew.courinfo.ca,gov/selfhelp/aspansl) o ponidndose en contacio con ln corfa © ef coleglo de abogados focalas.

The name and address of the courtis: GASE NUMDER:
(ET nambre y direccion de Js corle s): ¥imery de Caspl
SUPERIOR COURT OF CALIFORNIA, SANTA CLARA COUNTY ]

Downtown Superior Court Branch

191 N. First Street, San Jose, CA 95113

The name, address, and telepharie mumbier of plaintif’s altomey, o plaintiff without an atiomey, is:
(& nombre, Ia direccicn y sl aumero de teléfoeno del abogade del dermandants, o del demeandante que no fiene abogado, es):

Stephen E. Taylar (Bar # 58452) Phone No. (415) 788-8200
Taylor & Company Law Offices, Inc. /  Fax No. (415)788-8208
Ons Ferry Building, Suite 353, San Francisco, CA 94111 KidTorre -

DATE: . Clerfinigf Exeoutive Officer/ . Deputy
(Fecha) JUL 2 1-2005 {Secretario) g T ra Batraz _ (Adunto)
{For proof of service of this summons, use Proof of Service of Summons (form POS-010).) 7,

(Para prusba de entrega do esta cltetldn use el formulario Proof of Service of Summons, (POS o~

NOTICE TO THE PERSON SERVED: You are served
1. {T_] =% an individus! defendant.
2. [T e% the parson sued under the fictitious name of (specify):

3. [ on behalf of (specify); Microsoft Corporatien, 4 W %5,4’ ’57’%"{ {&%j} e

under: [X.] CCP 416.10 (corporation) : CCP 416,60 (minor)
{1 CCP 416.20 (defunct corparation) T 1 CCP 416.70 (canssrvatee)
[] CCP 418.40 (assoclation or partnership) [ ] CCP 418.90 (authorized person)
20 ather (specity):
4, i ;
[T by personal delivery on (dule): vage 1611
Formt J}dop‘ad !orl:fmdmm Ifem Coda of Civil Procadure 5§ 412024, &8
: 5&% %mﬂﬂw A% gu.)q SUNMMONS YacxieNeels ® Autvenated Culifeniot Judiciol Couwnrt! Form

A,

.
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At By: TCOLAWY 5103 Jul-21-08  2:46PM; _ Fage 2
_ - , E‘\nnp}s_gn CM-010
ATTORNEY OR P, WITHQUT ATTORNEY (Nama, state bar aumber, an: admes) ISE ONLY
Stephen E 'f"g;Sor BN 058452 mf WU

_Taylor & Company Law Offices, Inc. E
Ono Forry Building, Suite 353, Sen Francisco, CA 94111 05

TELEPHONG NO: (4 15) 788-8200 FAXNO: (4]15) 788-8208 JuL 2! 0

arTorney FOR eemel: Plaintifts Google Incis 3 Delaware corporation, and Kai-Fu Lee
BUPERIOR COURT QF wmﬂmﬁ. GOUNTY OF SANTA ‘ . Wip, T SHE
STREET aDDRESS: 191 North First Street | - CHIEF EXEC. 07T ICER/ CLERK
Jﬁ'i:ﬁﬁ??gz San Jose, CA 95113 ’ SUPERIOR COuRY OPFL%\QA
. 5 ‘ a e a TR C
srancr namE: Downtown Superior Court | UNTY OF SANTA

CASE NAME! ) 2ydara Batrez-—-"" PITY

Google Ine. and Kai-Fu Lee v. Microsoft Corporation and Does 1 through 20, inclusive

CIVIL CASE COVER SHEET |Complex Gase Deslgnation CASE NUMBER:
Unlimited [ Lamited ;
(Amaunt (Armount [T counter [ Joinder —

|
demanded demanded i& Filed with firsl eppesrance by defendant ; ‘
exceeds $25,000) $26.000 or less) (Cel. Rules of Court, rule 1811) 1@@ 50 V 0 4 5 ’5 8 ﬁ
All five (5) items below must be completed (svs instructions on page 2).
1. Check one box below for the care lype that best de;smbes this case!

Alrto Tert Contract Provigionally Compinx Civil Litigatian
[T Aute 22 7] | Breach of contraciiwarmnty (06) {Cal, Rules of Court, rutes 18001812}
2] uninsured motorist (46) [ Ticelactions (o) Antirust/Trade regulation (03)
Other PHPDIWD (Persomma! Injury/Praperty E:j \nsurance coverage (18) E:] Construction defact (10)
pamaga/Wronghul Death) Tort 1| other contract (37) {1 Mass 1o (40)
7] Asbestos (01 Real Property 1 seourtiss ftgation (28)
1 Product tablity (24) [ | meninent damaln/inverse [ enviroamental /Toxic tort (30)
[::] Madicen! malpractice (45) condurmnation (14) [:] lngumnﬁceto%cvemPsla claimg arlsilng from the
] omerpiromD 23) [ IWrongful eviction (32) B iy provislonaly enmpleX e2se
E%%'Fup?m (Othar) frort ) ) (] Other real property (20) Enforsement of Judgmont
Business tor/unfair business practice (07)  Unlawful Delalner ] Enforesment of judgment (20)
% g‘:;;;ga:::n‘ifé) % Commerclal (31) Migcallaneauxs Civil Complaint
C] Fraud (16) B ey L] Ricoen
= ntelioctust property (19) Drugs (38) "] Other complaint (no! specified abovs) (42)
Profossiona! negligence (25) i i Miscliansous Civl Petition
Othver non-PUFDAND tart (36) = Aeset f°’f°"§’~"‘?' 5 {1 partrership and corporate governances (21)
Employment E:j Petition re: arbitration award (11) C:J Other petltion (nat spscified above) (43)
[:% Wrongful terminstion (36) . g’:};"‘;xgg‘“:;ﬁg )
] other emptoyment (15)
2 Thscase L %] i [ snot complexundar rula 1800 of the California Rules of Court, If the case ls complex, mark the
factors requiring exceptiansl judiclal management:|
. Large numbér of separately representad partlas d.[7 Large number of withesses
. L] Bxdensive motion practice raising difficultior novel &, Coordination with related actlons pending in ona or mere courls
isgues that will be time-cansuming lo resolve in other couatles, 2tates or cauntries, or in a federal coun

' o [T substantial amount of dogumentary evidence £, [T substantial postjudgment judicial supervision

i3, Type of remedies sought (check all that apply); ; .
a. [ ] monetary b, [ X1 nonmonetary; declaratory or injunclive rellef ¢, [ punitive

4. Number of causes of action (specify)! One (1) i

5 Thscass L. 1Is lsnot  Bclass actid?n suit,

Date: July 21, 2005 ; /g)‘ g
Stephon E, Taylor ) v /A&/ P ~ M/ g

(rePe OR FRINT NAME) (SIGNATURE OF RARTY O ATTORNEY FORPARTY)

| NOTICE

. Plaintiff must file this cover sheat with the first paper filed In the action of proceeding {except small clalms cases or cases filed
under the Probate, Family, or Welfare and [nstitations Cade). (Cal. Rules of Court, rule 201.8) Failure to file may result in
ganctions. i

« Flle this cover sheet in addition to any cover sheet required by local court rule.

» f1ie case (s complex under uje 1 800 et seq, of the Calfornia Rules of Court, yau must sarve a copy of this cover sheet on all
ather partles to the action or proceeding. i

» Unless this is a complex case, this cover sheet w;i! be usad for statistical purposes enly. Pagt 1012
- ; e Cra. Rulen ol Court, rios 2015, 16001012
Fomn Aopted ﬁ‘h}ﬁgz‘ u Cii\IlL CASE COVER SHEET toadard of Jeint AdmACEIaN, § 19

CMATE R, July 1, 2008 j i .c,(;st@ Automated Caftforin Judicial Council i, comartire. e ooy
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If you are filing a first pagq;éfor example, B complaint) in B Gvil pase, you muat complete

Case Cover Sheeot contain

arty,
";‘on%arﬂ‘es In Complex Cases

led on page 1. This iInformation will be used to complle statisties
You must chack all five tems on the sheet. Inilem 1, you must check one box for the case
case fits both 8 general and a morg spev

Page 3°

] INSTRUCTIONS ON ﬂiow TO COMPLETE THE COVER SHEET
Ta Plalnfitfe and Others Flling Firet Papers

and fite, along with your first paper, the Civil
about the types and numbers of cases filed.
type that best describes the case. If the
ific type of case listed In item 1, check the more speci
of action, check the box that best Indicates the primary cause of action.
that belong under each case type In tem 1 are provided below. A cover
need to submit a-cover sheet with amended papers, Failure 1o fila 8 cov
its counsel, or both 1o sanctions under rules 201..

fic one. if the cass hea multiple couses
To assist you in complaling the sheset, examples of the cases
shaet must be filed only with your iritial paper. You do not

' er sheet with the Tirst paper filed in = civil case may subject 8
'S(c) and 227 of the California Rules of Court.

i

in complex cases only, parties must also uss the Civil f:ase Cover Sheet lo designate whether the case is complex. If & plaintif

pelieves the cage is complex under rule 1800 of the California R
"boxes I items 1 and 2. If a plaintiff designates a oase as comple:
the action. A dafendant may file and sarve no lalar than the tme

* counter-designation that the case is no

Auto Tort

Auto (22)-Personal Injury/Praperty
Damage/wrongful De

Uninsured Motorlst (48) ’lf the
case Involves an uninsured
motorist claim subject fo
arhitretion, check this item
ingtead of Autv)

Other PUPDIWD (Personal Injury!
Property Damage/Wrongful Death)

0
Agbastos (04)
Asbestos Property Damage
Asbestos Personal Injury/
Wrongful Death
Produst Liabllity (not 4sbgsfos or
eéoxl;:g‘en}fim&memag) (24
Medical Malpractics
Medical R{alpmd&&
Physiclana & Surgeons
Other Professionsl Health Care
Malpractice
Other PYPD/WD (23)
Premises Ligbllity (e.g.. slip

BN
Intentionat Bodlly injury/PR/WD
(e.g., assault, vandalism)
Intarstional infliction of
Emotional Distress
Neg‘igem Infliction of
motional Distress
Other PIPD/WD

Non-PIIPDIWD (Qther) Tort
Businezg Tort/Unfair Busineas
Practice (07)
Givit Rights (e.g., discrimination,
falge arrest) (not ohvit

harazsment){08)
Dem!}"gtion {e.g., siander, libel)

Fraud (16)
intellectuat Property (19)
Profesgiona! Negligence (25)
Legal Malpractice .
Cther Profeasional Malpractice
(not medical or le%al)
Other Non-PIPD/WD Tott (36)

Em%oymem
rongful Termination (36)
Other Employment (15)

CASE TYPES AND EXAMPLES

ontract
Breach of Contract/Warranty (06)
Breach of Rentel/l ease
! Gontract (nof unlawful detsiner
i orwrongtul eviction)
CGontractWarranty Breach-Seller

C

Plaintif{ (not fraud ornegtrh}qance)

rs ligent Breach of Comra

| arranty
Other Breach of Cantract/Warranty
Coliéctians (s.g., ons owed, open
book sccourits) (09
Gollection Case~Saller Plaintiff
ci)m?;r Promipeory Note/Colisctions
ase
Insurance Coverage (not provislonslly
camplex) (18)
Alite Subrogation
Other Caverags
Ciher Contract (37}
Contractual Fraud
Other Contract Dispute

i
Real Property
Eminett Domain/inverse
Gondemnation 94)
Wrongiul Eviction (33) .

Other Real Propery (2.9, quiet title) (26)
Writ of Posspgssién of Real Property

Mortgape Foreclosure ‘
Quiet Title

Other Real Propenty (not eminent
domain, landlordAenant, or
foreciosure)

Unlawful Datainer
Commercial {371)
Residential (32
Drugs (38) {if the case involves lilegal
drugs, check thiy item; otherwise,
neport as Cormmercial or
ﬁemdenbal. )

Judicial Review

Asget Forfelture (05)

Peatition Re: Arbltration Award (11)

writ of Mandata 022'
Writ-Administralive Mandamus
Writ-Mandamus on Limited Court
Case Matter
Writ-Other Limited Court Case
Reaview

Other Judicial Review (39)
Review of Health cer Order
pxaﬂce of Appaal-Labor
i Cormmissioner Appesis

IR [Ray, Judy 1, 2003}

ules of Court, this must ba indicated by compleling the apprapriate

%, (he cover sheet must be served with the complaint on all parties 1o
' of s firat appearance & joinder In the plainliff's designation, a

t complex, or, if tha plaintiff hos made ne designation, & dssignation that the case is complex.

i{t?vlslonal(l:y lc:‘o:lm'p!mt {Cévﬂ
t .
190%%’2?&% al. Rules of Court Ruts

Antitrust/Trade Regulation (03)

Construction Defect (1(3%_

Claims Involving Mass Tont (40)

Sacurifles Litigation (28)

Taxic TortEnvironments! (30)

Insuranes Coverage Claims
(arising from provr‘sr‘anagv
E:g{))'xplex case lype listed above)

Enforcement of Judgment
Enforcement of Judgment (20}
Abstract of Judgment (Out of

County
Confesslon of Judgment {non-
_ domestic refalions,
Sister Stais Judgme
Administrative Agency Award
{no! unpeld taxes)
Petltion/Certification of Entry of
Judgment on Unpald Tax
Oth%r Enforcament of Judgment
531

Miscellaneous Civil Complaint
RICO 27

Other Complaint (nof specified

above) (42)

Decla ratoné Reflef Ont

Injunctiva Ralisf Only {non—
haragsment)

Mechanics Lien

Other Commercisl Complaint
Case (non-fort/non-complex)

Other Civil Complaint
{nonortinan-complex)

Misceallaneous Civil Petiion
Partnership and Corporate
Governance (21) -
omegetiticn {not spevified above)

il Harazament
Workplace Violence
Eldar/Dependen Adult

Abuse
Election Contest
Petition for Name Change
Petition for Relief from Laie

Clm
Other Givil Petition

CIVIL CASE COVER SHEET

Page 2 of 2
LesniNessy®Aisomared Culifoeniv dwdiinl Comnell Forms
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ATTACHMENT A

READ THIS ENTIRE FORM

PLAINTIEFS (the person(s) suing): Within 60 days after fiing the lawsuil, you must serve each defendant with the
Complaint, Summans, an Altemative Dispule Resolution (ADR) Information Sheet, and'a copy of this Civil Lawsuit Notice,
and you musl fite written proof of such service. : .

! DEFENDANTS {the person(s) being sued): You must do each of the following to pretect your rights:

1. You must file a writfen response to the Complaint, in the clerk's office of the Cdurt, within 30 days
of the date the Summons and Complaint were served on you;

2. Youmustsend a copy of your written response to the plaintiff, and
3. You must attend the first Case Management Conference, - t :

{ Warmning: If you do not do these three things, you may automatically lose this case. }

RULES AND FORMS: You must follow the Califomia Rules of Court (CRC) and the Santa Clara County Superior Court

Local Civil Rules and use proper forms. You can get legal information, view the rules and get forms, free of charge, from the”
Self-Service Center at 99 Notre Dame Avenue, San Jose (408-882-2900 %-2926), or from:

= Stale Rules and Judicial Council Forms: www.courfinfo.ca.qov/forms and ww.courtinfo.ca.qoviniles
*  Local Rules and Forms: www.scosuperiorcourt ora/civi/miletoc him ‘
* Rose Printing, 39 N. First St,, San Jose (408-293-8177)

For other local information, visit the Courf's Self-Service website www, scsellservice,org and select "Civil.”
CASE MANAGEMENT CONFERENCE [CMC): You must meet with the other parties and discuss the case, in person or by

telephone, at least 30 calendar days before the CMC. You must also fill out, file and serve a Case Management Statement
(Judicial Councll form CM-110) at least 15 calendar days before the CMC. You or your attorney must appéar at the CMC.

You may ask to appear by telephone — see Local Clvit Rule 8.

| The next CMC is scheduled as follows: (Completed by party ilthe first CMC was continued or has passed)

Your Case Management Judge is: JAMIE JACOBS-MAY . DEPT: 4

The first CMC is scheduled as follovqsf {Completed by Clesk of Court)

02 NOV-1-6-2065— Tme: LOTPM._Dept. 4

Date: Time: Dept.:

ALTERNATIVE DISPUTE RESOLUTION (ADR}: N all parties have appeared and filed a completed ADR Stipulation Form
(focal form CV-5008) at least 15 days before the CMC, the Court will cancel the CMC and mail notice of an ADR Status
Conference. Visit the Court's webisite at www.seesuperiorcourt.org/civiFADRY o call the ADR Administrator (408-882-2100
X-2530) for a fist of ADR providers and their qualificafions, services, and fees.

WARNING: Sanctions’ma'y be imposed if you do not follow the California Rules of Court or the Local Rules of Cour.

Form CV-6012 CIVIL LAWSUIT NOTICE
Rev. 10104 \



Case 5:05-cv-0309$MW Document1  Filed 07/23005 Page 8 of 16

SANTA CLARA COUNTY SUPERIOR COURT ...
ALTERNATIVEDISPUTE RESOLUTION . - -

- - which can be cxpensive, time consurning, snd stressfl. The Court finds that it is in the bese

T INFOHMATION SHEEE. - e T

Manycasaé can be xesolved to the satisfaction of all partics without the nccessity of traditional !iﬁgation, ‘
intereats of the parties

that they participatt in altermatives to, traditiojal litigation, including asbitration, mediation; tedtral évaluation, . -

special masters and referces, and settlement conferences. Thercfore, all fmatteis Shall Ve re

d 0 5 appropride.

form of Altemnative Dispuie Resolution (ADR) before they are sef for b, Yanless thorc 15 godd emise 6 dispense
with the ADR requircment. o e R

What is ADR?

Yoot . . L. e

ADR is thc genicral terin fof 2 wide varioty of dispute résolitioh processes that aré altefnagves to hjgiHion.

Types of ADR prootsses include mediation; atbitration; neutial evilistion, speeial masters.and referees, and -

settlement canfercaces, among others. forms, . -

Phat a}e the advantages-of choosing ADR instead of litigation? . . o

ADR can have a nunber-of advantages over litigation:
ADR can save time. A dispute can be resplved in @ matier-0f raonths, orévm-W&cks, whxle litigation can
take years. : ) :

' ADR: can save money. 'Anomcysfam, wun;oos!s;:ind?s:xpmi fees can be mdm:cd ér avoided altbé#lﬁex’. ’

ADR. provides more participativn. me‘;:shayq ranse opportunitics with ADR: 1o. cxpress their interests
and concems, instead of focusing exclusively on legal rights. | ’ R .

ADR provides more control and fexibility.. Partics can choose the ADR pracess that ismast likely to
bring a satisfactory resolution (o theiz dispute, - e e
ADR can reduce steess. 'ADR encourages cooperation and ooﬁmmnic:ado@, whilcdxscauzagmg the

adversarial atmosphere of litigation. Surveys.of pavties who have.participated in an ADR process have

. found much greater satisfuction than with parties who have gone throughs Litigation. .

What are the main forms of ADR offered by the Conre? R U S

<

bediztion is an informal, confidential process in which a neutral party (the mediator). assis&!hqpﬁﬂes-iu
understanding their own interests, the interests of the other partics; arid-the practical and legal realiticathey . -
all face, The medistor then Yielps the parties to cxplore options aad arrive at’'s mataally aceepiable. | : .- -

tesolution of the dispute. Themediator docs not degide thie dispute. The parties.do. - S e

Mediation may be appropeiste when; . ¢ . .-

< The parties want a nonadversary procedure

The partles have a continving business or personal relationship
Cotmmupication problems aré inérfering ' with a resofution
There is an-einotional element fnvalved S o o S
The parties are interested in an infunction, consent decrec, ar other form of equitable relief

oy

A A A A
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B-mail: Drokc.lvﬁchael@dorscy.com

Attorneys for Plaintiffs X
GOOGLE INC. and KAI-FU LEE |

QOOGLE INC. and KAI-FU LEE,
Plaintiffs,

1v.

i
MICROSOFT CORPORATION, ahd
DOES 1 through 20, inclusive, |

Defendants.

TAYLOR & COMPANY LAW OFFICES, INC.

Jul-21-05  2:48RM; Page 5/11

ENDORSED
FILED

JUL 21 2008

Riro | BRE
CHIEF EXEC. U7 ICER
SUPERIOR COURT OF Cx
COUNTY OF SANTA CLARA

?Y""Samaimz_.ﬂf—'?!wy

SUPERIOR|COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OFISANTA CLARA

el 0PCV 045586

COMPLAINT FOR DECLARATORY
RELIEF (C.C.P. § 1060)

(EXPEDITED TRIAL DATE REQUEST
PURspANT TO C.C.P. § 1062.3(a))

(COMPLEX CASE C.R.C. 1800(s)(1))

CONPLAINT FOR DECLARATORY R}aLrEF {C.CP. § 10609

PRIt G el




Case 5:05-cv-03095-RMW  Document1  Filed 07/2%005 Page 10 of 16

Nt By: TGQLAW; 6103 Jul-21-06 2:48FM; Pags 8/11

—

» s W N

e
O YR ~ 2 - - TS S )Y

12
13
14
15
16
17
18
19
20
21

22

23
24
25
26
27
28

“arion & Co.
LAY OFFCR, N

I INTRODUCIIO
1. Plaintiffs Google It‘ac. and Kai-Fu Lee seek judicial relief from en overreaching and

i
unlawful non-compete provision drafted by defendant Microsoft Corporation, The State of California

‘hag an expressly stated and ﬂxrxdafnenml public policy against contracts that seek to restrain cmployecs

from choosing where they want to work in California. Specifically, Business and Professions Code
section 16600 provides, in pcrtincm part, that “every contragt by which anyone is rastramed from
engaging in a lawful profession, trade, or business of any kind is to that extent void,” This public
policy extends to contracts regardless of wheroe they are enlered into, where the employee seeks to

work in California. Google Inc, apd Dr. Lee therefore scekia declaration, pursuant o California Code

of Civil Procedure section 1080, t‘lat the Microsoft Corpomtlon non-compste provision s an unlawful
restraint of trade, and thus is mvahd unenforceable, and in Violation of fundamental public policy of
the State of California. chrosom Corporation’s efforts to énforc& the non-compete provision violate

California law and public policy, gmd constitute an unlawful business practice and an illcgal restraint of

trade.
II. PARTIES
2. Plaintiff Google m¢ (*Google) is u corporation organized under the laws of the State

of Delawarc and is registered to df'p business in Californiz, with its principal place of business in
Mountain View, Califomia. {

3. Plaintiff Kai-Fu l.e{e (“Dr. Lee") resides in California and became an employee of
Google on July 19, 2005, Prior toi that time, Dr. Lee had béen employed by defendant Microsoft
Corporation. |

4, Plaintiffs arc mtormvd and believe, and on that basis allege, that defendant Microsoft
Corporation (“Microsoft™) is & coxporauon organized under the laws of the State of Washington and is

registered to do business in Calif‘orma with its principal pls.ce of business in Redmond, Washington.

1.

!
COMPLAINT FOR DECLARATORY )?\BLTEF (C.C.P. § 1060)
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1 3. Plaintiffs are infcnlucd and believe, and on that basis allege, that at all material times, all
2 || defondants, including DOES 1 thiough 20, and each of them, were the agents, co-conspirators,

3 || employees, officers, principals or I}'epresentatives of each ofithe other defendants herein; that in doing
4 1| (he things hereinafter set forth, deir’endants were acting within the course and scope of such
5 || relationship; and that plaintiffs’ losses as herein alleged were proximately caused by the conduct of all
6 || defendants. ‘ | |
7 . JlL. BACKGRQUND
8 6. Google was formeél in the Siljcon Valley in 1998, and has its world headquarters in
9 Mountain View, California. Google’s mission is to organize the world’s information and make it
10 universally accessible and useful. !
1 7. More than 2,500 C%a]ifomians are employeci within the State of California by Google --
12 approximately two-thirds of Googile’s workforce worldwide, Mareover, Google employees based
13 outside Califomia regularly collalféoratc, often in real-time, with Mountain View employees using a
14 varicty of methods, including clecitronic messaging and vid'go conferences. Google’s two founders and
13 its Chief Executive Officer work ogut of Google’s Mountain View facility, as well as all of Google's
16 other senior exccutive officers. G{oogle executives hased ottside of Mountain View consult on a daily
17 basis with Google’s senior executéves in California on key decisions. A
18 8. Microsofl has signitﬁcant {les 1o California. Plaintiffs are informed and belicve, and on
19 that basis allege, that Microsoft h | California offices in at least Sacramento, San Francisco, Mountain
20 View, Santa Monica, Irvine and San Diego, In addition, ssiof the filing of this complaint, a search for
21 Microsoft job openings at the mictosoft.com web site shows well over one hundred positions of
22 employment to be filled in California.
23 9, Dr. Lee is & computer scientist who holds a doctorate from Carnegie Mellon University
2 and a bachelor’s degree in computer science from C'olumbia University. Dr. Lec is a citizen of the
25 United States. During the period August 2000 through mid-July 2005, Dr. Lee was living and working
20 || i the State of Washington for Microsoft as & corporate vice president of Microsoft’s National
47 Interactive Services Diviston. Priior to joining Microsoft, Tr. Lee had been employed by two
28
*AYLOR & OO, i 2
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1

1 || california companies ~ Silicon Gr'gphics, [ne. in Mountain View, California, and Apple Computer,

Inc. in Cupertino, California.

10. In1998,Dr. lee acé:epted a position of at-will employment at Microsoft, opening an

academic rescarch lab for Microgoft in Chira. In August 2000, Dr., Lee returncd to the United States

and thereafter signed a form at-wil} employment agreement, entitled “Microsoft Corporation Employee

nCovenant Not to Compete™). Th | Covenant Not to Compete provides as follows:

While employed at MICROSOFT and for 2 period of one year thereafier, I
will not: (&) acoept employment or cngage iniactivities competitive with

2

3

4

S

6 || Agreement,” that contained a broad provision titled “Non-Competition & Non-Solicitation” (the
; |

8

9 products, services of projects (including actual or demonstrably

10 anlicipated research or development) on which T worked or about which 1
learned couﬁdcnﬁal! or proprietary information or trade secrets while

11 employed at MICROSOFT... .

|

12 || Tho Covenant Not to Compete alsd obligated Dr. Lee as follows:

13 If during or ailer my employment with MICROSOFL'1 seek work

14 elsewhere, T will provide a copy of {his Agreement to any persons or
entities by whom I am seeking to be hired before accepting cmployment

15 with or engagemem{ by them.

16 || Plaintiffs are informed and believeé and on that basis allege, that Microsoft requires all of its employees
17 |l to sign a Microsofl Corporation Enizploycc Agreement that contains the Covenant Not to Compete.

18 11 In early June 2003, Dr Lee lefl Microsoft on sabbatical. On or gbout July 5, 2005, Dr.
19 || Lee informed Microset of his inteimtion to resign from Microsoft at the end of this sabbatical, and that
20 || he was consldering employment w§th Google. On July 18,2005, Dr. Lec’s last day of employment

21 || with Microsoft, he was served with a complaint alleging, if}rer alia, that he had breached his Microsoft
22 || Corporation Employee Agreement and violgted the Covenant Not lo Compete.

23 12. On July 19, 2005, Dr. Lee moved to Calitornia to begin bis employment at Google and

24 || 1o formally execute his Goagle employment documents. 1. Lee’s employment with Google, as
25 || confirmed in bis Google offer lcttcir, is governed by California law. He is cwrrently working in
26 || Californie.
27
28
AYLOR & CO. A 3
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i
i 13. Dr. Lee holds the p¥osition of Vice President; Engineering at Google. Dr. Lee is living
2 ||in California, is looking for resideizﬁal housing in Santa ’Clam County, and is expected to maintain a
3 |{residence in California throughout his employment with Geogle. He is also registered to vote in
4 {| California and is obtaining a Cahflorma Driver’s License, Cahforma income and payroll taxes are
5 || being paid by Dr, Les and Google on wages earned by Dr. Lee. Califomia taxes will continue to be
6 || withheld from future wages and othér compensation that is paid by Google to Dr. Lee in California.
7 |l Dr. Lee is in the process of selling both his residential and jrcome property in the State of Washington,
8 || He currently has two California m%aﬂing addresses, one for his personal mail and the second for
9 |l pusiness mail. Dr, Lee also has new telephone numbers for both his work-related and personal
10 || telephone calls, both with Santa Clara County area codes.
11 14.  The Covenant Not to Compete is unenforcedble under Celifornia law, Microsoft's
12 || effurts to énforcs the Covenant Nat to Compete violate Cal;ifomia law and public policy, and constitute
13 || an unlawful business practice andjan illegal restraint of trade.
14
15 FIRST CAUSE OF ACTION
16 (Declaratory Relief - C.C.P. § 1060 -~ By All Plaintiffs)
17 15. Plaintiffs incorpordie herein by reference paiiagmphs 1 through 14 above, as if set forth
18 |Iin full. |
19 16. Microsoft has ﬁled! a lawsuit against Googly and Dr. Les asserting that Google and Dr.
20 || Lee arein violation of and have breached the Covenant Not to Compete.
21 17. Microsoft’s assertibns are hampering Google’s ability to pursue and expand its
25 || business, and are interfering with Dr. Lee’s right and ability to carry out the duties and responsibilities
93 |} of his employment with Google.
24 18. Google and Dr. Lee contend that the Covenant Not to Competle is invalid aad
o5 || uncnforceable as a matter of law undcr California Business and Protessions Code Sccmon 16600, and
26 || other provisions of California lawr Buginess and Professions Code section 16600 prowdcs, in pertinent
57 || part, that “avery conlract by whic]ga anyone is restrained from engaging in a lawful profession, trade, or
oy || business of any kind is to that cxt«,[:nt void.” Business and Professions Code section 16600 is a
“ayLoR & OO, i 4,
1AW Clrmead, e,
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1 || component of Chapter 1 (“Contxacits in Restraint of Trade™) of Part Two (“Preservation and Regulation
2 || of Competitian™) of Division Seven (“General Business Ragu}aﬁons”) of the Business and Professions
3 || Code. ‘
4 19, The Migrosoll C’orpomuon Employee Agraemenl, which vontains the Covenant Not to
5 {| Compete, also provides that it is g,ovc:mcd by the laws of the State of Washington, and that venue for
6 || any actian arising out of that agreement shall be in & state of federal court located in King County,
7 || Washington. The laws of the State of Washington relating t'o contract provisions such as the Covenant
& || Not to Compete arc in fundamental conflict with Ca;lifamié ;*la\v. The State of California has a
9 || materially greater interest than the State of Washington in hlgavmg its laws applied 1o decide the

10 ‘cnforceabil‘ity of the Covenant Not to Compele (a) because é;f the strong public policy in California in

11 || favor of free mobility of employees and against provisions riestraining anyone from eogaging in any

12 || 1awful profession, trade, or business, and (b) because the Cc%vcnzmt Not to Compete i3 interfering with

13 || the Califomiu-bused employmment relationship belweer Gouegle and Dr. Lee.

14 20. An actual, present, and justiciable contmvcx:sgy has arisen between plaintiffs and

15 || defendants concerning the enfofcetibﬂity of the Covenant Not to Compete.

16 21, Plaintiffs desire a juidicia! determination and ideclaraﬁon that this case may properly

17 || proceed in Califomia, that Californ{ia law governs the cnfor%eability of the Covenant Not to Compete,

18 {| and that the Covenant Not to Com}%ctc is invalid and unenforceable under California law.

19 IV. PRAYER;:

20 WHEREFORE, plaintiffs pray for relief against defendants as follows:

21 1. For a declaration byi 'the Court that this case Taay properly proceed in California, that

22 California law govemns the enforcaé«bility of the Covenant N;ot to Competg, and that the Covenant Not

23 to Compete is invalid and uncnforc‘cable apainst Google or‘Ii)r‘ Lea;

24 9. For costs of suit mu,m"ed herein; and

23 3. For such other and mrthex relief ag this (,our‘c may deem to be just and proper.

26 ,

27

28
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REOUEST FOR EXPEDITED TRIAL DATE,
Plaintifls hereby request aL expedited trial date puréuzmt o California Code of Civil Procedure
|

section 1062.3.

Dated: July 21, 2005 TAYLOR & COMPANY LAW OFFICES, INC.

o Stephen éaylor

Attorme vs ior Plaintiffs
Ggooa I‘, INC. and KAI-FU LEE

6.
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PROOF OF SERVICE

I, Karen Stilber, declare as follows:

I am a citizen of the United States and a resident of the County of San Francisco; I am over
the age of 18 years and am not a party to the within action or proceeding. | am employed by the law
firm of Preston Gates & Ellis LLP, located at 55 Second Street, Suite 1700, San Francisco,

California 94105.

On July 29, 2005, I served the foregoing documents described as:

NOTICE OF REMOVAL OF PENDING STATE COURT ACTION PURSUANT TO 28
U.S.C. §§ 1332, 1441, 1446

on the interested parties in this action by placing a true copy thereof enclosed in an envelope
addressed as follows:

Stephen E. Taylor Attorneys for Plaintiffs Google, Inc. and Kai-Fu Lee
Taylor & Company Law Offices, Inc.

One Ferry Building, Suite 355

San Francisco, CA 94111

[XX] (BY U.S. MAIL) I am “readily familiar” with the firm’s practice of collection and
processing correspondence for mailing. Under that practice it would be deposited with U.S. postal
service on that same day with postage thereon fully prepaid at San Francisco, California in the
ordinary course of business. | am aware that on motion of the party served, service is presumed
invalid if postal cancellation date or postage meter date is more than one day after date of deposit for
mailing in affidavit.

Executed on July 29, 2005, at San Francisco, California.

I declare that I am employed in the office of a member of the bar of this court at whose

direction the service was made.

/

[ ] §
KAREN STILBER™
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