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IN THE UNITED STATES DISTRICT COURT
9
FOR THE NORTHERN DISTRICT OF CALIFORNIA
1C
= SAN JOSE DIVISION
3 11
O ¢
O s Case No. 5:0%v-03580JF
DS 12| IN RE HP INKJET PRINTER LITIGATION.
55 ORDER (1) GRANTING RENEWED
03 13 MOTION FOR FINAL APPROVAL OF
Q 2 CLASS ACTION SETTLEMENT;
0 c 14 (2) GRANTING IN PART RENEWED
L 2 MOTION FOR ATTORNEYS’ FEES AND
85 15 COSTS; AND (3) DENYING OBJECTORS
N MOTION TO DECERTIFY THE CLASS
8 e 16 OR, IN THE ALTERNATIVE,
£ - 17 DISQUALIFY CLASS COUNSEL
> L6 [Re: ECF 329, 330, 338]
1¢
2C Before the Court are: (1) Plaintiffs’ renewed motion for final approvalasischction
21| settlement; (2) Riintiffs’ renewed motion for attorneys’ fees and costs; and if@)tionby
22 | objectors Theodore H. Frank and Kimberly Schratwieser (“Objectors”) to dgtlet classor, in
23 || the altermative, disqualify class counsel. The Court has considered the briefimgamigument
24 || presentedvith respect to Plaintiffs’ motion€)bjectors’ motion wessubmitted without oral
25 | argument.SeeCiv. L.R. 7-1(b). For the reasons discussetbie the renewed motion for final
26 | approval of class action settlemeavii be GRANTED, the renewed motion for award of attorneys’
27 || fees and costwill be GRANTED IN PART, and the motion to decertify the clasdisqualify class
28 | counselwill be DENIED.
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|. BACKGROUND

In October 2010, the Court consolidated for settlement three putative class agfonss
HewlettPackard Company (“HP;each of which assertédat HP had failed to disclose and/or h
misrepresented facts about its ink cartridgespaimders Ciolino* alleged that HP misled
consumers into believing that replacement of ink cartridges was nece$saryhe cartridges
factwere not emptyRict alleged that HP failed to disclose that its color printers use a proceg
called “underprinting” that uses color ink to print black and white text and imagéBlennis’
alleged that HP concealed that certain ink cartridges had expiration dates aftetheiino longer
would work even if ink remained in the cartridges.

The proposed settlement provided for the issuance of coupons (referred to in thesett
agreement as “eredits”) and injunctive relief. HP agreed to sswupons of up to $5.00 per
claimant inCiolino, $2.00per claimantn Rich, and $6.0(er claimanin Blennis HP also agreed
to discontinue the use of certain pop-up messages showing an image of an ink gauge, ruler,
container of ink, and to disclose additional information thrahghcartridge packaging, user
manuals, interfaces, and HP websiallowing dissemination of elass notice via email,
publication, and online advertisements estimated to have reached matartean million class
members, three class members filed objections with the Court, 810 excluded teensi
submitted informal comments to the claims administrator, and approximately 1#8&0@0aims
for coupons.

On March 29, 2011, the Court grantedafiapproval and certified a nationwide settlemer

class. See In re HP Inkjet Printer Litig. (“Inkjet I)No. 5:05ev-3580JF, 2011 WL 1158635 (N.D.

Cal. Mar. 29, 2011). The Court made express findings with respect to the factoratadioul
Hanlon v.Chrysler Corp, 150 F.3d 1011 (9th Cir. 1998). Using the lodestar method, the Cou
approved an award of $1.5 million in attorneys’ fees and $596,990.70 in costs. This award \

basedn part upon the Court’s conclusion that the “ultimaaie” of the settlement to the class W

! Ciolino v. HewlettPackard Ca.Case No5:05cv-03580JF
2 Rich v. HewletPackard Co.Case N05:06cv-03361JF
3 Blennis v. HewletPackard Co, Case No. 5:0¢v-00333JF.
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roughly $1.5 million. The award was supported by documentation of more than $7 million in
attorneys’ feesand itreflected asignificantreduction of the $2.3 iion in fees that GassCounsel
requested and that HP had agreed to pay.

On appeaby one of the Objectors, the Court of Appeals concluded tisaCturt’'s method
of determining the attorneys’ fee award did not confiplly with the Class Action Fairness Act
(“CAFA"), 28 U.S.C. § 1712. Specifically, the Court of Appeals held that utheerelevant
portion of § 1712:

If a settlement gives coupon and equitable relief and the district court seteyto
fees based on the value of the entire settlement, and not solely on the basis of
injunctive relief, then the district court must use the value of the coupons redeemed
when determining the value of the coupons part of the settlement.

In re HP Inkjet Printer Litig (“Inkjet II") , 716 F.3d 1173, 1184 (9th Cir. 2013). Because this C
had made an aggregate determination of the value of the settlement and had not considered
specifically the value of the coupons redeentied Court of Appeals vacated and remanded. T}
Court of Appeals did not sggst thathis Court’sHanlonanalysiswas inadequate.

[I. DISCUSSION
A. Plaintiffs’ RenewedMotions for Final Approval and for Attorneys’ Fees and Costs

The Court of Appeals did not address any aspect of this Court’s final approval beter g
than the award of attorneys’ fees. Accordingly, only that aspect of the saduiressed in detail
here. However, he Court has reviewed the entire record, including its ptamlonanalysis, and
for the reasons stated in its previous order it concludes oncethgttime proposed settlement is
fair and reasonable.

In light of the analysis contained in the opinion of the Court of AppBstiffs now asser
that they do not seek any fees for the coupon portion of the settlement. Insteadeththe
original award of $1.5 million in fees and $596.990.70 in costs based solely on the equitable
of the settlementhat is,the injunctive relief.

Under 28 U.S.C. § 171%es may be awarded #ollows:

(a) Contingent fees in coupon settlements.|f a proposed settlement in a class
action provides for a recovery of coupons to a class member, the portion of any
attorneys fee award to class counsel that is attributable to the awardadupens
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shall be based on the value to class members of the coupons that are redeemed.
(b) Other attorney’s fee awards in coupon settlements.
(1) In general.—If a proposed settlement in a class action provides for a
recovery of coupons to class members, and a portion of the recovery of the
coupons is not used to determine the attorney’s fee to be paid to class counsel,
any attornelg fee award shall be based upon the amount of time class counsel
reasonably expended working on the action.
(2) Cout approval. — Any attorneys fee under this subsection shall be subject
to approval by the court and shall include an appropriate atterfesy if any,
for obtaining equitable relief, including an injunction, if applicable. Nothing in
this subsection shall be construed to prohibit application of a lodestar with a
multiplier method of determining attorrisyfees.
(c) Attorney’s fee awards calculated on a mixed basis in coupon settlementd.
a proposed settlement in a class action provides for an award of coupons to class
members and also provides for equitable relief, including injunctive relief —
(1) that portion of the attorney’s fee to be paid to class counsel that is based upor|
a portion of the recovery of the coupons shall be calculated indzru®e with
subsection (a); and
(2) that portion of the attorney’s fee to be paid to class counsel that is not based

upon a portion of the recovery of the coupons shall be calculated in accordance
with subsection (b).

28 U.S.C. § 1712(&e).

Subsectiorfa) “governs cases where the class obtains only coupon relief,provides that
an award of attorneys’ fees must be based solely on the value to the class noéthieetsupons
thatare redeemedinkjetll, 716 F.3d at 11883. Subsection (b) “applies in situations where a
coupon settlement also provides for non-coupon relief, such as equitable or injunctive lieblit
1183. Under subsection (b), if the coupon portion of the recovery is not used in the calculati
attorneys’ fees, the attorneys’ fees must be calculated using the lodegtadnid. Finally, under
subsection (c), “[il a settlement gives coupamd equitable relief and the district court sets
attorneys’ fees based on the value of the entire settlement, and not solely onstbéibasictive
relief . . .the district court must perform two separate calculations to fully compenssge cla
counsel’ Id. at 1184. “First, under subsection (a), the court must determine a reasonable
contingency fee based on the actual redemption value of the coupons aw&tdé&econd, unde
subsection (b), the court must determine a reasonable lodestar amoomipensate class counss

for any non-coupon relief obtainédld. at 1185. “In the end, the total amount of fees awarded

on O




United States District Court

For the Northermistrict of California

© 00 N o o0 A W DN P

N N N N N N N NN R PR R R R R R R R
o ~N o 01N DO NN RO OO 00N oYy 01N N RO

under subsection (c) will be the sum of the amounts calculated under subsections (g) ddd (b

Since Plaintiffs seek an @and under subsection (b) for only the non-coupon portion of tf
relief obtained by the clasiose fees must be calculated using the lodestar method. Plaintiffg
argue that the appropriatstial lodestar figure, prior to application of any multiplier, is the $7.4
million dollars that Class Counsel incurred in litigating the actidowever, under the foregoing
framework the entire amount of fees incurred cannot be the correct startihdpoause some
portion of those fees must be attributable to obtaining the coupon portion of the settdméat.
the Court agrees with Plaintiffs that the injunctive relief obtained in this casesadd the core
complaints of the class members and thav#lee of the coupon relief awarded was modest, th
value of the coupon relief clearly was not $0. Accordingly, the starting point faydastér
calculation musbe something less than the enf&4 million infees incurred.

That being said, the Court has no trouble conclyithat at least $1.5 million of the total
attorneysfees were incurred in litigating the equitable relief portion of the settleniénis f the
Court were addressing the motion for attorneys’ fees and costs in thediesce, it might well
award theentire $1.5 million requested under subsection (b). However, the Court already ha
that“the ultimate value of the settlement to the class is roughly $1.5 nfilllakjet I, 2011 WL
1158635, at *10. The Court reduced the requested fee award of $2.3 million to $1.5 million,
observing that “[tjo allow an award of attorneys’ fees to outstrip the beéaeftnsumers in such
cases would undermine the importance of focusing the efforts of class-amtimseton issues tha]
most affect consumers.ld. Given that the prior award of $1.5 million was meant to compensg
Class Counsel for obtaining the entire settlement, inclualtiythe coupon and non-coupon
aspects, anthatthe Court’s current task to compensat€lass Counsel for obtainiranly the non-
coupon aspects of the settlement, the Court concludes that it must reduce theRdrigimallion
awardto reflectthose feeattributable to the coupon aspect of the settlement.

In its prior order granting final approval of the settlement, the Court observatighat
coupons “are nontransferable, redeemable only at HP.com, and cannot be used with other g
or discounts significantly reduces their cash valdaKjet I, 2011 WL 1158635, at *6. The Court

also noted that the coupons were valid only to those class members who continue tustei$H
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and who do not have access to a less expensive supply of ink carttilgBaintiffs’ briefing
suggests that approximatel®4,000 coupons have been claimed by class members, but it is u
how many of these coupons actudibve beemsedby class members to purchase proguct

Based on the actual information available afteraonsidering the record as a whole, the)
Court concludes thatravisedaward of $1.35 million in attorneys’ fees, plus $596,990.70 in co
and expenses, is appropriate in this case. ant@unt of attorney’s fees reflects a ten percent
reduction of the amount previously awarded for both coupdreguitable reliefandit represents 4§
lodestar award for Class Counsel’s work on the non-coupon portion of the litigation, reducad
the attorneys’ fees award does not exceed the value of the settlement to theh®daSsurtagain
will awardstipends of $1,000 to each of the class representatives for their time and effortdfol
of the class.

Objectors havéiled opposition to Plaintiffs’ motionsssering that any fee award must tal
into account the Court’s prior determination that the coupons plus the injunctive ocefiefred a
total value on the class of approximately $1.5 million. As discussed above, thén&stakien that
prior determination in to account in awarding a reduced amowtitarheys’ feederein Objectors
alsocontend thathe settlement itself is insufficienThat contention has been addressed previo
and the Courtleclines to reconsidérhere. Finally, Objectors argue that the $1,000 stipends to
class representatives are disproportionate to the class retisfargument is without merit

Accordingly, Plaintiffs’renewedmnotion for final approval of the class action settlement
GRANTED and Plaintiffsrenewedmnotion for an award of attorneys’ fees aius$ts is GRANTED
IN PART as set forth herein.
B. Objectors’ Motion to Decertify the Classor Disqualify Class Counsel

Objectors contend that Lead Class Counsel, Cotchett, Pitre & McCarthy'CBRA(),
failed to disclose a conflict of interest that is so significant as to require deeéidif of the class
or, in the alternative, disqualification of CPM. Objectors’ contentions are based ppmrision of
a proposed settlement agreement in another base HewlettPackard Co. Shareholder Derivati
Litig., 3:12¢€v-06003CRB. CPM is lead plaintiffs’ counsel in that casedat the time Objectors

filed the instat motion the proposed settlement agreement provfdedHP would retairCPM as
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its counsel ircertainfuture proceedingsObjectors argue that thisomise oflucrative future
employmenby HP createadisqualifying conflictwith respect to CPM’s representationtio¢ class
in the present action against HP.

“The purpose of a disqualification order is prophylactic, not puniti¥etk v. First
American Title Ins. Cp183 Cal.App.4th 776, 815 (201D)That is, the issue is whether there i3
genuine likelihood that allowing the attorney to remain on the case will affect tleerauaf the
proceedings before the court.” It is notable, and in the Court’s view dispotititéhepresent
case wasUlly litigated, and judgment entered, before the derivative aai@mwas filed. This
case would have been fully concluded but for the conclusion of the Court of Appeals that this
erred in its valuation of the coupon portion of the settlement. On remand, this Gxaks are
limited to (1) reviewing the record to confirm the prior determination that the setiiesfair and
reasonable, and (2) determining an appropriate fee award in light of the guidanee by the
Court of Appeals.Given the posture of the present case at the time the repaovesion was
negotiated in the derivative litigation,is far fromclear that the retaing@rovisioncreate a conflict
at all, let alone a conflict so significant as to infect the entirety opthsentitigation.

Subsequent to the completion of briefing on Objectors’ motimdistrict judge presiding
over the derivative litigation declined to grameliminary approval of the settlement agreement
because oliis concerns about the propriety of tie&inermprovision. SeeTr. of 8/25/2014 Hrg. at
10-11, 24, ECF 199 (Case No. 3:4206003CRB). The settlement agreemantthe derivative
litigation thenwas revised to omit thgrovision, and a hearing on a motion for preliminary appr
of the revised settlement agreement was conducted on Sept2&2014. At that hearintpe
judgeclarified on the recordhatthe settlement agreement does not provide for HP’s future
employmenbf CPMandthatthere is no private agreement farch employment. Tr. of 9/26/201
Hrg. at 40, ECF 238 (Case No. 3:4206003CRB). In light of these developmentsg the extent
that Objectorsmotion had any merit, it now appears to be moot. Accordingly, the motion is

DENIED.

* Federal courts&pply state law in determining matters of disqualificatioim re County of Los
Angeles 223 F.3d 990, 995 (9th Cir. 2000).
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Ill. ORDER
For the foregoing reasons,
(2) Plaintiffs’ renewed motion for final approval of class action settlement is
GRANTED.

(2) Plaintiffs’ renewed motion for attorneys’ fees and costs is GRANTEBART.

Class counsel are awarded $In@8ion in attorneys’ fees in compensation for thej

work on the non-coupon portion of the settlement, and are awarded $596,990.
costs and expenses. Additionally, each nhamed class representative is awarde
stipend in the amount of $1,000.

(3)  Objectors’'motion to decertify the class, in the alternative, to disqualify class

counsel, is DENIED.

Dated: September 30, 2014

J MY FOG
United States

70 ir
da




