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Plaintiffs CLRB Hanson Industries, LLC (Hanson) and Howard Stern (Stern) hereby
respectfully object to the admissibility or consideration of the Declaration of Heather Wilburn in
Support of Google Inc.’s Opening Brief Regarding the 120% Rule (“Wilburn Decl.”), dated
January 29, 2008, and specifically to Paragraph 3 of the Wilburn Decl. and Exhibit A thereto on
the following grounds.

First, to the extent the Wilburn Decl. is sought to be used to support the proposition that
Exhibit A contains an image that appeared on the screen from the AdWords sign-up webpage in
2002, which is the sole apparent object of the declaration, it is inadmissible and cannot be
considered for that purpose. Rule 56(e) of the Federal Rules of Civil Procedure, which governs
motions for summary judgment, requires that “[a] supporting or opposing affidavit must be made
on personal knowledge, set out facts that would be admissible in evidence, and show that the
affiant is competent to testify on the matters stated.” It is a fundamental precept of summary
judgment motion jurisprudence that an affidavit made on “information and belief” does not meet
this standard because it is not made on personal knowledge and that it therefore may not be
considered in deciding a summary judgment motion. Automatic Radio Mfg., Inc. Co. v. Hazeltine
Research, Inc., 339 U.S. 827, 831 & n.4, 70 S.Ct. 894, 94 L.Ed. 1312, 1317 (1950) (“there is
nothing in the record to support the averment, since the affidavit in support thereof was made
upon information and belief and the relevant portion, at least, does not comply with Rule 56(e) of
the Federal Rules of Civil Procedure™); Taylor v. List, 880 F.2d 1040, 1045 & n.3 (9th Cir. 1989)
(an affidavit made on “information and belief” does not comply with F.R.Civ.P. 56(e) and may
not be considered on a motion for summary judgment); Yanis v. United States, 118 F.Supp.2d
1024, 1030 (C.D. Cal. 2000) (“Declarations on information and belief are insufficient to establish
a factual dispute for purposes of summary judgment.”) (citing Taylor v. List).

Here, the statement at issue is expressly made on “information and belief.” In Paragraph 1
of the Wilburn Decl., Ms. Wilburn states: “I have personal knowledge of the facts set forth below

except as to those matters stated on information and belief, and as to those matters, I believe them

to be true.” (emphasis added). In Paragraph 3, she states, “I believe the screenshot image on this
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printout is an accurate depiction of the “Specify your daily budget” screen from the AdWords
sign up webpages in 2002.” (emphasis added). The printout in question is attached as Exhibit A
to the Wilburn Decl.

There can be no question that under these circumstances this statement and the attached
exhibit cannot be considered in support of Google’s motion for summary judgment.

Second, putting aside the failure to meet the standard of F.R.Civ.P. 56(e), the very words
she chose to use suggest how unreliable this so-called evidence is to establish what was actually
displayed to prospective advertisers in 2002. The printout is itself undated, written by an
anonymous author, comes from a binder she describes as five years old which has not been
authenticated, with no indication as to when items may have been added to the binder, and
without any contemporaneous written statement that identifies the alleged screenshot image as an
image that was ever actually used by Google. Furthermore, the fact that the alleged screenshot
image apparently has a typographical error on its face suggests that it was never actually used.

In any event, the Court may not consider this newly proffered exhibit and Ms. Wilburn’s
testimony about it because that testimony is not based on personal knowledge.'

Third, this new testimony and exhibit were never previously offered by Google, never
made part of the summary judgment record before the Court and never tested in discovery, and,

for these reasons alone, should not be considered at this time.

Dated: February 11, 2008.
Respectfully submitted,

LESTER L. LEVY (Admitted Pro Hac Vicel)
MICHELE F. RAPHAEL (Admitted Pro Hac Vice)
WOLF POPPER LLP

" A formal motion to strike the offending testimony and exhibit are not required; an objection to
their being considered suffices. Lugue v. Hercules, Inc., 12 F.Supp. 1351, 1358 (S.D. Ga. 1997)
(“the nonmoving party is not required to make a motion to strike exhibits that do not conform
with the federal rules[;] all that is required is a timely objection that sets forth the grounds for the
objection”).
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WILLIAM M. AUDET
AUDET & PARTNERS, LLP

MARC M. SELTZER
SUSMAN GODFREY L.L.P.

By__ /s/ Marc M. Seltzer

Marc M. Seltzer
Attorneys for Plaintiff
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