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8 IN THE UNITED STATESDISTRICT COURT
9 FOR THE NORTHERN DISTRICT OF CALIFORNIA
1C SAN JOSE DIVISION
= 11
¢
Os 12 | DELBERT SIZELOVE CaseNo. 5:05ev-04533 JF
— T
0O _
=3 13 Plaintiff, ORDERGRANTING MOTION FOR
-5:257, 14 v ATTORNEYS’ FEES PURSUANTIO 42
&’32 ' U.S.C. § 406(b)
?Ts'é 15| MICHAEL J. ASTRUE, Commissioner of
575§ Social Security
2 16
B5 Defendant.
= 17
5
18
19
2C Plaintiff's counsel seeks an award of attorneys’ fees pursuant to 42 U.S.C. 8§ 406(e |Fo
21 || reasons discussed below, the motion will be granted.
22 |. BACKGROUND
23 On November 7, 2005, Plaintiff Delbert Sizelove (“Sizeloy#&d a complaint in this Count
24 || challenging the Commissioner’s denial of Supplemental Security IncorB#) I8 nefits. Dkt.
25| Entry 1. On March 29, 1997, this Court granted in part Sizelove’s motion for summary judgment
26 | and remanded the matter to the Quissioner for further proceedings. Dkt. Entry ZBn February
27 | 13, 2008, an Administrative Law Jud@&LJ”) issued a favorable decision finding Sizelove
28 | disabled as of January 21, 2003 and entitled to a period of SSI benefits. Mot. Exh. A. Asod fesul
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that decision, Sizelove became entitled to retroactive benefits in the amount of $52,258xHVIq
B.

On December 22, 2011, Sizelove’s attorney, Harvey Sackett, filed a motion foegstor

[l

fees pursuant to 42 U.S.C. § 406(b). Dkt. Entry BBe Gommissioner filed a response on January

4,2012. Dkt. Entry 34. The matter thereafter was submitted without oral arguseeftyv. L.R.
7-1(b).
1. DISCUSSION
“Attorneys handling social security proceedings may seek fees fomtbiek under both the

EAJA and the SSA!” Cantrell v. Astrue, 639 F. Supp. 2d 1033, 1035 (N.D. Cal. 2009)(hfle

the government pays an award pursuant to the EAJA, an award pursuant to § 406 of the SISA is

out of a successful claimant's pdsie benefits.”ld. If an attorney is awarded fees under both the

EAJA and 8 406, the attorney must refund to the claimant the amount of the EAJA award up to t

point that the claimant receives one hundred percent of the past-due bdgigfitscht v. Barnhart,
535 U.S. 789, 796 (2002).

Section 406 provides in relevant part tha¥Henever a court renders a judgment favoral]
to a claimant under this subchapter who was represented before the court bynawy,dtie court
may determine and allow as part of its judgmerdgasonable fee for such representation, not in
excess of 25 percent of the total of the mhst-benefits to which the claimant is entitled by reas
of such judgment.” 42 U.S.C. § 406(b)(1)(A). Even when the fees sateghithin thetwenty
five percent statutory maximum, the attorney must show that the proposed award “is dafong
the services renderedGisbrecht, 535 U.S. at 807.

The Court looks first to the contingefise agreement, then determines whether a reduct
of the agreedipon feesnay be appropriateld. at 808. Circumstances to be considered includg
whether the attorney is responsible for a delay in the proceedings, whethet-itheéepasnefits are
large in comparison to the amount of time counsel spent on the case, anortiey’athormal
hourly billing charge for noncontingefge casesld.

Sizelove entered into a contingdae agreement under which he agreed to pay Mr. Sac

! Social Security Act.
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“a fee no greater than 25% of the pdse benefits owed to me” in the event of a favorable decision.

Mot. Exh. C. As noted above, Sizelove has been awarded past-due benefits in the amount of
$52,259. Mot. Exh. B. Mr. Sackett seeks an award of twenty-five percent of this amount, of

$13,064.75. The Court concludes that this amount is redsondb. Sackett is a very experienced

attorneywho represents that he has practiced exclusindlye area of Social Security ldar more
than thirty years. He spent 33.8ours preparing for litigation and litigating the case in district
court. Mot.Exh. E. Accordingly, Mr. Sackett’s effective hourly rate if awarded the fulbam of
fees sought would be $407.64 ($13,064.75 + 32.05 hours = $407.64 per hour). This hourly |
well within the median hourly rates for attorneys with his experieraiping in the Bay Area.
See Mot. Exh. F. One other court within this district previously concluded that Mr. Sackett w
entitled to a $450 hourly rage given his experience and results obt&seddearn v. Barnhart,

262 F. Supp. 2d 1033, 1037 (N.D. Cal. 2003). Mr. Sackett obtained a very favorable result f
Sizelove; his claim had been denied initially, upon reconsideration, upon hearing\by, @amnd
upon review by the Appeals Council, but upon remand he was awarded in excess of $50,00
due benefits. Taking into account all of the circumstances of this case, the@wlutes that an
award of $13,064.75 in attorneys’ fees is reasonable.

On June 5, 2007, the patrties filed a stipulated request for attorneys’ fees in the amou

ate i

D in |

nt of

$4,750 pursuant to the Equal Access to Justice Act, 28 U.S.C. § 2412(d). Dkt. Entry 27. Thie Cc

approved that stipulated request on June 14, 2007. Dkt. Entry 28. Accordingly, upon receiVv
attorneys’ fees awarded under 8§ 406(b), Mr. Sackett must refund to Sizelove the $4 foi&0l aw:
under the EAJA.

The Court notes that the docket does not reflect service of the present motion upve S
The Court presumes that Mr. Sackett informed his client of the motion. However, grissord

without prejudice to a motion for reconsiderationSigelove if he in fact objects to the fee.

Finally, the Court notes th#te present motion was filed more than three years after the

ALJ’s favorable decisioand almost two years after the Notice of Change in Payment regardir
Sizelove’s entitlement to benefits was issued on January 18, B0rl&ackett explains that the
staff member responsible for calendaring in this case left his firm intJa2@dl, andhat the

3
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documents indicating that the motion should be filed later were discovered in a baokesfs
papers that the employee had left behind. Mot. at 2 n.2. The Ninth Circuit has not adteessg
issue of timeliness with respect to § 406(b) matioBome circuits have required a motion for
attorneys’ fees to be filed within fourteen days after the entry of judgseené.g., Piercev.
Barnhart, 440 F.3d 657, 663-64 (5th Cir. 2006), while others have required only that the moti
filed within a “reasonable time See McGraw v. Barnhart, 450 F.3d 493, 505 (10th Cir. 2006).
Under the circumstances, and absent Ninth Circuit authority to the contrarypthitsc@ncludes
that the “reasonable time” approach is most appropriate. Given Mr. Sacketfnadiqui, the Cout
will deem the application for fees under § 406(b) to be timely.
ORDER

For the reasons set forth above, the motion is granted. Mr. Sackett is awarded $13,0

attorneys’ fees. Mr. Sackett shall reimburse Sizelove in themainod $4,750 (representing the

EAJA fees previously awarded).

Dated: Augus®4, 2012
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