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SARA M. THORPE (SBN 146529)
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GORDON [. ENDOW (SBN (99638)
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JEFFREY M. RATINOFF (SBN 197241)
iratinoff/@gordonrees.com

GORDON & REES LLP
Embarcadero Center West

275 Battery Street, Suite 2000

San Francisco, CA 94111

Telephone: (415) 986-5900
Facsimile: (415) 986-8054

Attorneys for Defendant
ST. PAUL MERCURY INSURANCE COMPANY

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA -~ SAN JOSE DIVISION

NETSCAPE COMMUNICATIONS ) CASE NO. C-06-00198 PVT
CORPORATION, a Delaware corporation; and )
AMERICA ONLINE, INC., a Delaware ) DECLARATION OF SARA M,
corporation; }  THORPE IN SUPPORT OF
)} DEFENDANT ST. PAUL’S MOTION
Plaintiffs, )} TO DISMISS PLAINTIFFS’ NINTH
V. )  CAUSE OF ACTION, MOTIONTO
) STRIKE PRAYER, OR
FEDERAL INSURANCE COMPANY, an )  ALTERNATIVELY FOR MORE
Indiana corporation; ST. PAUL MERCURY ) DEFINITE STATEMENT
INSURANCE COMPANY, a Minnesota )
corporation; EXECUTIVE RISK SPECIALTY )
INSURANCE COMPANY:; a Connecticut y [F. R. Civ. P. 12{b)(6), 12(e), 12(f)]
corporation, and DOES 1 through 50, )
) Date: February 27,2000
Defendants. )  Time: 9:00 a.m.
}  Judge: James Ware
) Dept.: Courtroom 8
)
) Complaint Filed: December 12, 2005
I, Sara M. Thorpe, declare as follows:
1. [ am an attorney Hecensed to practice law in the State of California and in the

Northern District of California, and am a partner with the law firm of Gordon & Rees LLP,
counsel of record for Defendant ST. PAUTL. MERCURY INSURANCE COMPANY (hereinafter
“St. Paul™) in the above-entitled action.
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2. I have personal knowledge of the following facts, and if called as a witness, could
and would testify competently thereto. I submit this declaration in support of St. Paul’s Motion
To Dismiss Plaintiffs’ Ninth Cause Of Action, Motion To Strike Prayer, Or Alternatively For
More Detfinite Statement.

3. Attached hereto as Exhibit A, is a true and correct copy of a letter dated January
13, 2006, T sent to Michael Bruce Abelson requesting that Plaintiffs voluntarily dismiss the Ninth
Cause of Action.

4. Attached hereto as Exhibit B, is a true and correct copy of a letter dated January
17, 2006, from Leslie A. Pereira to Sara Thorpe and Terrence McInnis with a response to our
request.

5. Attached hereto as Exhibit C, is a true and correct copy of a letter dated January
18, 2006,  sent back to Leslie A. Pereira explaining that the case upon which she relies
(Progressive v. Superior Court (Preciado)) does not address our arguments for why the Ninth
Cause of Action is unsustainable in the context of this case.

0. Prior to filing this motion, I did not receive any indication from Plaintiffs that they
would agree to voluntarily dismiss their Ninth Cause of Action.

[ declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed on January 19, 2006 in San Francisco, California.

S S

Sara M. Thorpe

.

DECLARATION OF SARA M., THORPE [N SUPPORT OF DEFENDANT S71. PAUL’S MOTION TO DISMISS
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EXHIBIT “A”



Case 5:06-cv-00198-JW  Document 12  Filed 01/19/2006 Page 4 of 34

Sara M. THORPE
STHORPE IGORDONREES COM

DIRECT DIAL: (415) §75-3132 GORDON & REES LiP

ATTORNEYS AT Law
FMBARCADERD CENTER WEST
275 BATTERY STREET, SUITE 2000
SAN FRANCISCO, TA 94111
PHONE: {415) 986-5900
Fax: (415) 986-3054
WWW GORDONREES.COM

January 13, 2006
VIA FACSIMILE & U.S. MAIL

A

Michae! Bruce Abelson

Abeison Herron

333 §. Grand Avenue, Suite 850
Los Angeles, CA 80071

Re: Netscape Cornmunications, Corp., et al. v. Federal Insurance Co_. et al.

Dear Mr. Abelson:

| am writing on behalf of our client, St. Paul Mercury insurance Company, to initiate a
meet and confer regarding the sufficiency of the allegations made in the Complaint filed by
Netscepe and AOL in the above-entitled action.

in the Ninth Cause of Action of the Complaint, Plaintiffs aliege St. Paul has a purported
“policy and practice of automatically denying claims,” which amounts to an unfair business
practice under Business & Professions Code § 17200. W is well-settled California law, however,
ihat allegations of unfair and unlawful claim practices cannot support a claim under Section
17200 for several reasons.

First, Plaintiffs’ Section 17200 claim is improper because it is nothing more than an
attempt to bring a private cause of action for unfair insurance practices under Insurance Code
Section 790.03. California courts hold that a private party cannot maintain an aclion for
activities covered by Section 790.03 nor plead those activities as @ basis for a claim under
Section 17200. See, Moradi-Shalal v. Fireman's Fund Insurance Cos., 468 Cal. 3d 287, 304-05
(1988); Textron v. Einancial Corp. v. National Union Fire Ins. Co., 118 Cal. App. 4th 1061, 1070
(2004). Consequently, Plaintiffs’ Section 17200 claim fails as a matter of law.

Second, Plaintiffs cannot state a claim for relief under Section 17200 because it is clear
from the allegations in Piaintiffe’ Complaint that Plaintifts already have an adequate remedy at
law. See, Heighley v. J.C. Penney i ife tns. Co., 257 F. Supp. 2d 1241, 1259-60 (C.D. Cal.
2003) {(inadeguacy of legal remedies is a necessary element to support a claim for equitable
relief pursuant to Section 17200). Piaintiffs plead a claim for breach of contract and breach of
the covenant of good faith and fair dealing, which provide adequate remedies if proven.

Third, Section 17200 provides for equitable relief, but does not allow the recovery of
damages for unfair of unlawful business practices. See Korea Supply Co. v. Lockheed Martin
Corp.. 28 Cal, 4th 1134, 1150 (2003). Plaintiffs’ prayer for “disgorgement” is nothing more than

a thinly disguised claim for damages for policy benefits allegedly due and owing to Plaintiffs
and, iherefore, is nol proper under Section 17200

- e = m - CasaTureA o
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Michael Bruce Abelson
January 13, 2006
Fage 2

Fourth, even if Plaintifis could allege a claim under Section 17200, Plaintiffs {ail to allege
s violation of Section 17200 with sufficient particularity. See, Khoury v. Maly’s of California, Inc.,
14 Cal. App. 4th 612, §18 (1993) {(uphoiding dismissal of Section 17200 claim because
complaint failed to describe with reasonable particularity facts supporting alleged vioiation). In
the Section 17200 claim, Plaintiffs merely incorporate their breach of contract claims by
reference and assert a single conclusory allegation, based solely on information and belief, that
st. Paul has an alleged "policy and practice of automatically denying all claims that implicate
‘personal injury’ andlor ‘Media Activities' coverages when privacy allegations are asserted
against insureds.” Comptaint, § 78. Even under the liberal pleading standards of F. R. Civ. P.
8, Plaintiffs’ allegation is wholly insufficient to state a claim for unfair business practices. See,
Silicon Knights, Inc. v. Crystal Dynamics, Inc., 983 F. Supp. 1303, 1316 (N.D. Cal. 1997)
(“plaintiff alleging unfair business practices under [Section 17200) ‘must state with reasonable
parlicutarity the facts supporting the statutory elements of the violation™).

in addition, Plaintiffs’ assertion of this inflammatory unfair business practice claim based
on a single, vague and conclusory allegation runs afoul of F. R. Civ. P. 11. Rule 11impocses a
duty on attorneys to certify by their signature that a pieading is "well-grounded in fact” Smith v.
Ricks, 31 F.3d 1478, 1488 (Sth Cir. 1994). Given that the single conclusory allegation in the
Complaint is based on information and belief, it does not appear that Plaintiffs conducted a
reasonable investigation before asserting their Section 17200 claim or have a good faith basis
on which to assert this claim. Thus, if Plaintiffs insist on proceeding with the Section 17200
claim. St. Paul reserves the right to seek alt available remedies under Rule 11.

Please let us know by 5:00 p.m., Tuesday, January 17, 2005 whether Plaintiffs wili
voluntarily dismiss their Section 17200 claim and amend their Complaint accordingly. If you are
interested in doing so, we wil make curselves available for a telephone conference with all
parties to further discuss this issue prior to that time.

If Plaintiffs refuse to dismiss their Section 17200, St. Paul will file a motion 1o dismiss
and pursue any other relief, as appropriate. in that reg ard, we will set a hearing date for the
motion for the end of February. Please iet us know if you are unavailable during that period of
{ime.

Very truly yours,

raqayk

SARA M. THORPE
cce Daniel Bergeson, Esq.

Terry Mcinnis, Esq.
John Duchelle, Esg.

“Couneel for Chubh & Executive Risk

Jefirey M. Ratinoff, Esq.

TRAVYP366221Ra5010.3
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EXHIBIT “B”



Jan. 17, ?00@a%@%-g¥600198-\]w Document 12 Filed 01/19/2006 Ig’%ig}éyof da YU

433 soutn rand Avenue, duite

4 os Angeles, California 500711359
(213} 402-1900 - telephone

(213) 402-1901 - facsimile
www.abelsonherron.com

Leslie A. Pereira, Of Counsel

{213) 402-1902 - direct dial
tpereira@abelsonherron.com

January 17, 2006 Abelson

VIA FACSIMILE

Herron.

LS TR T

Ms. Sara M. Thorpe

Gordon & Rees LLP
Embarcadero Center West
275 Battery Street, Suite 2000
San Francisco, CA 94111

Mir. Terrence R. Mclnnis
Ross, Dixon & Bell, LLP
5 Park Plaza, Suite 1200

Irvine, CA 92614-8592

Re:  Netscape Communications Corp., et al. v. Federal Ins. Co., et al.
Dear Ms. Thorpe and Mr. McInnis:

We have cerefully considered St. Paul’s January 13, 2003 letter and the letter dated January 12,
2005 from Federal and Executive Risk (which was apparently not sent until January 17, 2005), and the
suthorities cited therein. For the following reasons, Netscape and AOL must respectfully decline
Defendants’ reguests that they voluntarily dismiss the Ninth Cause of Action for Unfair Business
Practices brought under California Business & Professions Code, § 17200 (hereinafier, the “Unfair
Business Practices Claim™). Moreover, our further research suggests that a motion to dismiss along the
lines set forth in Defendants” letiers would be unsuccessful and would merely serve to waste the parties’
and the court’s resources and needlessly delay this action, Accordingly, we urge Defendants to consider
the propriety and efficacy of such a motion in light of the authorities referenced below.

* & % % &

Just last month, the California Court of Appeal rejected an insurance company’s attempt to
dismiss an insured’s unfair business practices claim under circumstances similar to those at issus here.
See Progressive West Ins, Co. v. Superior Court (Preciado), 2005 DIDAR 14927 (December 28, 2005).
For your convenience, a copy of this case is enclosed.

In Progressive, an insurance company susd its insured, Preciado, for reimbursement of medical
peyments. Preciado filed a cross-complaint alleging, among other things, a claim for unfair business
practices under California Business and Professions Code Section 17200 based on his assertion that
Progressive had a practice of making improper demands for reimbursement. In particular, Preciado

included the following two allegations in his cross-complaint:

1. Progressive has a “pattern and practice of seeking med-pay reimbursement even though
it never engaged in eny discussion, analysis, or conclusion that the injured perty has in
fact been made whole” and “continues to seek[] sums it is not entitled to as a matter of
law to further its unlawful scheme™; and
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Ms. Sara M. Thorpe

#4r. Terrenee R. Mclnnis
Jenuery 17, 2006

Pape 2

. 2. Progressive has & “peftern and practice of ignoring California law by seeking 100%
reimbursement for the zmounts paid under its med-pay provision. This systemetic
scheme is contrary to Celifernia law, and is nothing more than & sharp, illicit business
prectice.”

The Progressive court keld that Preciado sufficiently pled & claim for unfair business practices
and, therefore, the frial court propetly cverruled Progressive’s demurrer.! The court noted that claims for
unfair business practices under Section 17200 can be based on conduct which is “freudulent”, “unfair” or
syplewful” I1d. at 11, To satisfy the “frgud” prong, it is sufficient to allege that members of the public
are “likely” to be deceived by the defendant’s conduct. Id. at 12 (“Instead, it is only necessary te show
shzt members of the public are likely to be deceived.”). When determining whether a business practice is
“ypfeir,” the court must engage in a “hzlancing test” — 1., it must examine the impact of the practice on
the victim bzlanced egainst the justifications and motives of the alleged wrongdoer, 1d. at 12. Finally, 2
business practice is “onlawful” when it is “forbidden by law.” 1d. at 14.

Tn terms of Preciedo’s ellegetions, the court held that he properly alleged a claim under the
“fraud” end “onfair” prongs of the test. First, Preciado slleged that Progressive demands 100 percent
reimbursement from its insureds without regard to whether the insured may have 2 set-off under common
few principles. Id. at 12. This conduct, according to the court, “is likely to deceive the public” and,
therefore, properly stafes a veuse of ection for unfeir business prectices. 1d. Second, the court held that
the seme ellegations by Preciado support his ¢laim under the “unfeir” prong since the balancing test is
“fuct intensive” and “not conducive to resolution & the demurrer stege” because “[t]he facts and evidence
have not yet been adduced.” 1d. at 13,

Here, Netsczpe’s and AOL’s wnfair business practices claim is analogous to Precizdo’s ¢laim, and
is sufficiently pled under the fremework set forth in Progressive. In support of their cleim, Netscape and
ACL ellege thet Defendants “heve a policy and practice of evtematicelly denying all claims that implicate
their ‘personal injury” and/or ‘Meciz Activities® coverages when privacy allegations are asserted against
their insureds.” See Complaint, § 78. Netscape and AOL further allege that Defendants’ practices are
«“ynfair and present a continving threst fo Netscape, AOL and members of the public” because they
“deprive policyholders of the insurance coverage they intend to purchase end believe they have
purchased.” See Compleint, § 79. Flainly, these allegations support the “freud” prong of the unfair
business practices test set forth in Progressive beceuse this conduct ~ selling “personal injury” and/or
“Media Activities” coverages to policyholders when, in fact, the insurers have no intent to honor such
coverage — is likely 1o deceive members of the public ebout the scope and nature of coverage purchased
from Defendents,  Further, these allegations also support the “unfair™ prong of the test because
Defendants’ zlleged conduct (which we expect to be borne out by facts revealed during discovery) can
certsinly be cheracterized 8s “immorel, unethical, oppressive, unscrupulous or substantially injuricus to
copsumers” if not counter-belanced by Defendents’ “justificetions and motives” (also 10 be revealed
during discovery). See Progressive West Ins. Co. v. Superior Court (Preciado), 2005 DIDAR 14927
(December 28, 2005).

! As you know, a “demurrer” i California’s stete court equivalent of & motion to dismiss made in federal court
under FRCP 12(b)(6). See Cal. Code Civ. Froc., § 430.10; The Rutter Group, Federa] Civil Procedure Before Trial,
§ 9:187.

37
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Ms. Sara M, Thorpe

Mr, Terrence R Mclnnis
Jenuary 17, 2006

Page 3

As you see, Progressive pieinly disposes of the pleading issues reised in your lefter and
estebiiches thet Netscepe's and ACL’s Ninth Cauvse of Action is properly pled. If you disegree with some
espect of our enelysis of thet cess, please fet us know as scon s possible so that we may promptly
reconsider our Views.

Very truly yours

R

Leslie A, Pereira
Of Abelson | Herron we
Enclosure



cen 1T, 2 asé B 00198:0W: 0 BocumepictRdo Filed 01/19/2006 Plhtyd 1 gf 32,21

005 Cal. App. LEXIS 1678, *; 2005 Cal. Daily Op. Service 10823;
2008 Deily Journial DAK 14827

FRCEREEEIVE WEET INSURANCE COMPANY, Petitioner, v. YOLC COUNTY SUFERICR
CCURT, Respondent; SIMON H, PRECIADC, Real Party in Interest,

COEQ14Q
COURT OF APPEAL OF CALIFORNIA, THIRD AFPELLATE DISTRICT

=GGE Cel, App. LEXIS 1879; 200E Cal. Deily Op. Service 10623 2€0E Delly Journal DAR
14827

December 2&, €005, Filed

FEICR HISTORY: I*11 Superior Court of Yele County, No, CVD42056, Themas Edward
Warriner, Judge.

CAEE EUMMEARY:

FRGCEBURAL POETURE: Petiticner insurance compeny sought & writ of mandzte efter
respendent superior court overruled its demurrer 1o real party in interest insured's cross-
romplaint, elleging ceuses of action for breach of contract, breach of the covenant of geod
fzith end feir dealing, end unfeir business prectices under Bus. & Prof, Cede, § 17200,

GVERVIEW: The insurance compeny sought to recover meney it peid the insured uncer a
first-perty medica! payments provision of his sutomebile insurance pelicy, The court held
that the insured feiled to state & cause of action for bresch of the implied covenant of
cood feith end fair dealing because the incured acknowledged that the Insurgnce compeany
peid him what wes due under that policy. The insured slse falled to stete a cause of zction
for breach of contrect beczuse the insurance compeny cld not have the burden to
investigate or ¢etermine all of the fects recuired to escertain the extent te which the
made-whole rule znd the common-fund doctrine could constitute 2 defense to the
Ineurznice compeny's right of reimbursement. The incured did state e cause of ection of
frzudulent business prectices by elleging thet the insurance company asserted its rights to
100 percent recovery of all meneys it paid to insureds, regardless of whether that
reimbursement should be denied eltogether or partielly due to the made-whole rule and
the common-fund doctrine, Further, the insured zlleged thet the insurence company
micled its policyholders and mede misrepresentations In connection with these activities.

CUTCCME: The court lssued & writ of mendete, commanding the superior court to vacate
fs order overruling the demurrer end in its place enter a new prder sustzining the
cemurrer without lesve to emend os to the causes of action for breach of contract and
bresch of the covenant of good faith end feir dezling and overruling it es to the insured's
czuse of action for unfair business practices,

CORE TERMS: insured, insurer, reimbursement, fair desling, subrogation, made-whole,
covenent, unfelr, common-fund, ceuse of ection, coverage, demurrer, unreascrigbly, duty,
third party, insurznce policy, cross-complaint, tortfessor, med-pay, insurance contract, unfair
competition, consumer, investigete, settiement, implied covenant, deceived, belancing test,
brezched, prong, matter of law

LexleNexie(R) Headnotes

Insurence Law > Claims & Centracts > Subrogation
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FRIE\When &R INSUrEnce Company paye cut e cleimon @ first-perty insurance policy to its
ineured, the insurence compeny ls subrogeted to the rights of its insured zgainst any
tercfersor whe is Heble to the insured for the insurec's cameges. Subregetion hes 1ts
cource in equity end erises by operstion of lew (legal or equiteble subrogetion). It
csn plec erise out of the contractuel lenguege of the insurance policy {conventicnal
subreostion). The subrogetion provisions of most ingurance contracts typicelly ere
genere! end edd nething to the vights of subregation thet srice g5 @ mstter of law.

Insurence Law > Cleime & Contracts > Subrogation

5N2 ¢ Subrogation pleces the insurer in the shoes of its insured to the extent of its
revment. In persenel injury ections, however, the insurence company may not
eesert its subrogetion ¢leim directly egeinst the third party tortfeascr on its own
behalf. Mereover, the insurence company may not seek to "geng-press” a
policyholder's persenal injury ettorney into service g5 a cellection sgent by suing the
aitorney to pey it eny judgment or settlement proceeds from the third party that
peeses through thet etterney’s hends, Thus, to preserve its right of subrogetion, the
ineurance compeny must either interplead itself inte any zction breught by the
insured epeinst the third perty tortfeasor, or weit to seek relmbursement under the
fenguage of its policy from its Insured te the extent thzt the insured recovers money
from the third party.

Ineuranice Lew > Cleimes & Contracts > Subrogation

HNZ $ WheTe eh insurence company coee not interplead itself into the underlylng ection,
the insurence compeny's rights to recover eny peyments recelved by its insured are
nmited. Under the made-whele rule, when en insurer dees not perticlpete In the
insured's action egeinst & tortfessor, desplte knowiecge of thet action, the Insurer
cenniot recover any funds cbteined through settlement of the sction unless the full
smount recelved exceeds the Insured's sctusl loss. Furthermore, the insured need
net sccount to the nenparticipeting Insurer for more then the surplus remaining in
kie hanide, sfter setisfying his less in full end his reascneble expenses incurred in the
recovery. Thus, when an insurer elects not te perticipete in the insured’s action
egeinst & torfezseor, the insurer s entitled to subrogation only efter the insured has
recouped his foss end some or ell of his litigetion expenses incurred in the action
zoeinst the tortfeasor.

Insurence Lew > Clelms & Contrects > Subregation

H¥E There is & technice! difference between subrogation and reimbursement. Subrogation
refers to the right of the insurance company to step inte the shees of the Insured and
accert the insured's rights egeinst the third party. rRelmbursernent refers to the right
to receive peyment back of what has been expenced by the Insurance company.
~hat seme commentator, however, eckriowledges that those terms ere often used
interchengesbly In the czses. In Celifernia, both the subrogation rights and
reimburserment rights of the insurence compeny fall within the rubric of subregation,
Thus, both of those rights are limited by the meade-whole ruie,

Insurance Lew > Claims & Contracts > Subrogetion

HNE3 1t is & ceneral equiteble principle of Insurance law that, zbeent an agreement to the
centrery, n insurence cempany may not enforce 2 right to subrogation until the
insured hae been fully compensated for his or her injuries, thet is, has been made
whole, There is suthority that languege in an insurence policy that grants the
insurence company all rights of recovery to the extent of Its peyment” overrides the
commen law made-whole rule.

Insurance Lew > Claims & Centracts > Subrogation
HNEg Under the common-fund rule, when a number of persons are entitled in commeon to a
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specific fund, end &n sction brovght by & pleintiff or pleintiffs for the benefit of all
recults In the creation or preservetion of that fund, such pleintiff or pleintiffe may be
swerded sttormey's fees out of the furd. Under this rule, an insurance company thet
doee not pertitipete in the underlving action must pay @ pre retz share of the
insured's ettorney fees and costs when it ceeke reimbursement from ite insured out
of funds cbteined by the insured from the responsible third perty. Thet ls, the
ineurance compeny's reimbursement must be reduced preportionately to reflect the
stiorney fees peld by the ineured.

Contrects Lew > Contrect Interpretetion > Good Feith & Feir Desling

ERT 3 Eyery contrect Impeses on ezch party en implied duty of goed faith and feir dealing,
Simply steted, the burden imposed Is thet nelther perty will do enything which will
injure the right of the cther to receive the benefits of the sgreement. Or, to put it
srcther way, the Implied covenent Imposes upon esch perty the cbligetion to do
pverything thet the contract presupposes they will do to accomiplish 1ts pUrpose. A
bresch of the implied covenent of good fzith and feir dezling invelves something
bevend breach of the contrectuel cuty itself, end it hes been held that bad feith
implies unfeir deeling rether then misteken judgment, For example, in the context of
the insurance contrect, it hes been held that the insurer's responsibility to act fairly
enc in good falth with respect to the hzncling of the insured's ciaim is nct the
requirement mandeted by ihe terms of the policy itself--te defend, cettle, or pay. It
is the obligetion under which the insurer must act feirly @énd in good feith in
discharging its contractual responsiblilties,

Ineurence Law > Bacd Felth & extracontractual Liaklity > Fallure to Settle

EEEZ L Insurer must Investigate clelms thoreughly; It may not deny coverage besed on
either unduly restrictive policy interpretations or standards known to be improper; it
mey not unresscriebly celey in processing or paying cleims. These special duties, at
jeast to the extent breeches thereof give rise te tort liebility, find no counterpart in
the ohbligetions owed by perties to crdinary commercial conlrects. ‘The retionzale for
the difference in cbligetions ¢ gpparent, If en Insurer were free of such special duties
and could deny or celey payment of clearly owed debts with Impunity, the insured
would be deprived of the precise benefit the contract was designed to secure {L.e.,
pesce of mind) and weuld suffer the precise harm {i.e., leck of funds in times of
crisie) the contract wae designed to prevent. To aveid or discourage conduct which
weould thus frustrete reslizetion of the contract's principe! benefit (i.e., peace of
mind}, epeciel end helghtened implied duties of good faith are imposed on insurers
and made enforcezbie in tort, While these speciel duties ere kin tc, and often
resemble, duties which &re zleo owed by fidudiaries, the fiduciary-like duties arise
because of the unigue neture of the insurance contract, not because @n insureris @
fiduciary.

Insurance Law > Cleime & Contracis > Good Felth & Falr Dealing

HrE g Because the essence of the tork of the Implied covenant of cocd fzlth and falr dezling
ic focused oh the prompt peyment of berefits due under the Insurance policy, there
Is no ceuse of action for breach of the covenant of good faith and fzir dezling when
no benefits are due.

Treurence Law > Claims & Contracts > Subrogation

HKIC3 It Is true the mede-whole rule and the common-fund doctrine are Incorporated Into
the contrect as the common law of the State of Czlifornia. Nething in the cases
which discusses those doctrines, however, places the burden on the insurance
company to investigate or determine all of the facts required to ascertein the extent
to which these rules might constitute & defense to the Insurance compeny's right of
relmbursement.
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Insurance Lew > Cleime & Contracis > Policy Interpretation » Centrect Interpretstion Rules
HKIZg The interpretation of the language in an insurence policy i & guestion of faw. In
resolving such & guestion courts ook first te the plein meaning of the disputed term
+o geceriein the mutuel intention of the periies. Ac & general rule of construction,
the perties are presumed o erow and to heve hed in mind all epplicable laws
exiznt when zn egreement is made. These existing lews ere considered part of the
centrect just as if they were expressly referred to and incorporeted,

meurence Lew > Claims & Contracts > Subrogation

HH1Z3 The mede-whole rule end the cermnmon-fund dectrine are both doctrines of equity
thet hmlt what the insurence company e entitied to recelve in reimbursement from
we ineured. There is nothing in‘eny of the cases discussing the mede-whole rule or
the common-fund doclrine that requires the insurance company to conguct en
investigation befcre demending repayment.

Torte > Business & Employment Torts > Unfzir Business Practices
HN1%% See Bus, & Prof. Code, § 17200,

Torte > Business & gmployment Torts > Unfalr Business Frectices
FK14% Bus, & Prof, Code, § 17200, estzblishes three seperete types of unfelr competition.
The stetute prohiblts practices that are elther unfeir, or unlewful, or fraudulent.

Torks > Bueiness & Employment Terts > Unfair Business Prectices

KKI5$ Bue, & Prof. Code, § 17200, 1s not confined to enticompetifive business practices,
but Is slee cirected toweard the public's right to pretection from fraud, deceit, end
unlewful conduct. Thus, unfeir competition ctztutes heve slways been fremed in
breed, sweeplng lenguage, precisely to eneble judicial tribunals to deal with the
inpurnersble new schemes which the fertility of men's invention would centrive.

Torts > Business & Employment Torts > Unfeir Business Practices

nri€g A freudulent business prectice under Bus, & Frof, Cede, § 17200, Is not based upon
proof of the commen iaw tort of deceit or deception, but Is Instead premised on
whether the public 1s Hikely to be ceceived. Steted another way, In order to stzte a
ceuse of ection under the freud prong of § 17200, 2 pleintiff need niot show that he
or others were ectuzlly deceived of confused by the conduct or business practice in
gueetion. The "freud” prong of § 17200, is unlike commen law fraud or deception. A
viclstion cen be shown even if no one was zctually deceived, relied upoen the
frzudulent practice, or sustained any damage, Instead, it is only necessary te show
thet members of the public are likely to be deceived.

Torts > Business & Employment Torts > Unfair Business Praclices
K173 The belencing test estzbliched to determine whether a practice was "ynfalr" under
nus. & Prof. Code, § 17200, chould continue to apply in CONSUMmeEr cases.

Terts > Business & Empleyment Torts > Unfair Business Practices

KK18¢ The belencing test reguired by the unfair business practice prong of Bus. & Prof.
Code, § 17200, is fact intensive and is not conducive to resolution at the demurrer
stege, Unfairness is &n equitzble concept thet cannet be mechanistically determined
under the relatively rigid legal rujes zpplicable to the sustaining or everrullng of &
demurrer.

Torts > Business & Employment Terts > Unfair Business Fractices
Hr183 An unlewful business practice under Bus, & Prof. Code, § 17200, isen ect or
praclice, committed pursuant to business activity, thet Is gt the same time
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forbidden by law.

Crimingl Law & Procedure > Criminal Offenses > Inchoate Crimes > Conspiracy
HEZOg See Pen. Code, § 550, subd, (B3(3).

sUMKMAKRY:
CELIFORNIA CFFICIAL REPORTS SUMMARY

The trie} court overruled en insurence rompany's demurrer 1o &n insured's cross-comiplaing,
slieging ceuses of ecten sor breech of contrect, breech of the covenent of good feith and fair
ceeling, end unfair business preciices under Bus, & rrof. Code, § 17200, The insurznce
comipeny had filed suit to recover raoney it peid the insured under a frst-perty medical
payrments provision of his sutomebile insurance pelicy. (Superior Count of Yeio County, No.
CVOEz0E6, Thomas Wearriner, Judge,)

The Court of Appesl issued & writ of mendete, commending the trial court to vecete its order
pverruling the demurrer and in its plece enter a new order sustaining the demurrer without
leave te emend et to the ceuses of action for breach of contract and breach of the covenant
of gocd feith gnd felr dezling ent overruling L as 1o the insured's cause of ection for unfair
business practices. The courl heid that the insured feiled to state & Cause of action for breach
of the implied covenent of good feith end feir degling beceuse the insured acknowledged that
ihe incurance compeny paid him what wae due under that policy. The insured slso felled to
ctete & cause of sction for breach of contrect beczuse the Insurence compaly did net have
the burden to Investigate or determine ell of the facts required to sscert@in the extent to
which the mede-whole rule end the cormmen-fund doctrine could constitute 2 defense to the
Ineurence compeny's right of reimbursement. The insured did stale e ceuse of acticn for
frzuculent business prectices by glleging that the insurence company esserted its rights to
100 percent recovery of all meneys it peid to insureds, regerdiess of whether that
reimbureement should be denied zltogether or pertially duete the meade-whele rule end the
cernmen-fund doctrine, Further, the insured alleged that the Insurance company misled Its
pelicyhelders end made misrepresentetions in connection with these activities. (Opinicn by
Robie, J., with Blease and Sims, 11., concurring.)

HEADROTES!
CALIFORNIA CFFICIAL REPORTS HEADNOTES

Classified to Celifornia Digest of Official Reports

CA(234¢1) Insurence Contracts end Coverage £ 121--Subregation.--When an Insurance
company peys cut @ claimon & first-party insurance policy to lts insured, the insurance
company is subrogated to the rights of Its Insured egainst any tortfezsor whe is lisble to the
incured for the insured's demages. cubregetion has its scurce in equity znd zrises by
operation of law {legal or equiteble subrogation). It can alsc erise out of the contractual
longuege of the Insurence nolicy (conventional cubrogation). The subrogation provisicns of
mest insurance contracts typicelly sre general end edd nothing to the rights of subrogation
that erise as & meatter of law.

c4iz)g(2) Insurence Contracis and Coverage § 121--Subregation.--Subrogetion places
the insurer in the shoes of its incured to the extent of its payment. In persenal injury actions,
however, the insurence compeny mey net zesert its subrogation claim directly against the
thirg perty tortfessor on lts own nehelf. Moreover, the Insurance company may not seek to
"geng-press’ & policyhoider’s personal Injury etterney into cervice as & collection agent by
suing the attorney to pay It eny judgment or seftlement proceeds from the third party that
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resees through that sttorney's hands, Thus, te preserve ite right of subregation, the
neurence compeny must elther interplesd lteelf Into any sction brought by the Insured
czinet the thirg perly tortfeaser, or welt to se k reimbureement uncer the lengusge of its
gell £ ins

¢
clicy from Its Insured to the extent thet the In

£
e ured recovers meney from the third party.
Ca(3)(2) tneurence Contracts ent Coverspe & 1 21--Subregetion--Made-wheole
Eple,--Where an insurance company coes net interplead itself into the underlying ection, the
Imsurence compeny's rights Lo recover eny peyments received by its insured are limited.
Under the mede-whole rule, when &n insurer coes not perticipete in the insured’s action
sozinst & tortfeasor, gespite knowledge of thet ecticn, the insurer cennot recover eny funds
ohigined through settlement of the sciion unjese the full emount received exceeds the
insurec’s eciusl loss. Furthermore, the insured need not account to the nonparticipating
ineurer for more than the surplus rerneining in his hends, efter sztisfying his less in full end
hie repsoneble expenses incurred in the recovery. Thus, when an ineurer electe not to
periicipate In the rmeured's sction egeinst & tertfesser, the insurer is entitled te subregeation
cnly afier the insured hes recouped his loss end some or all of his litigation expenses
incurred in the ection sgeinst the torifezsor.

cA{4}3.04) Insurence Contracts and Covereae § s 21--Cubrecetion--Relmbursement
Centrested.--There is & technicei difference between subrogation and relmbursement.
cukroegetion refers to the right of the insurente compeny to step into the shoes of the
ineured end assert the insured's rights ageainst the third perty. Reimbursement refers to the
right to receive payment back of what hes been expended by the insurence company.
Hewever, those terme ere ofien peed interchengesbly in the cages, In Czlifornia, both the
subrogetion rights end reimbursement rights of the insurance company fall within the rubric
of subrogation. Thus, beth of those rights ere limited by the made-whole rule.

CA(E}3(F} Insurence Coniracte ant Coverege £ 121--Subregetion--Made-whole
Eule.--It Is & general equitable principie ¢f insurance law that, zbsent an agreement to the
contrery, en insurence compeny may net enforce & right to subregeation until the insured has
reen fully compensated for his of her Injuries, thet is, hes been made whole, Thereis
suthority thet lenguege in an Insurance pelicy thet grants the insurance compeany &l rights of
recovery to the extent of Its peyment cverrides the common law made-whole rule.

C4(6)3(€) Insurance Contracts and Coverage § 131--Subregetion—-Common-fund
Eule.~~Under the common-fund rule, when & number of persons ere entitled in commonto 2
specific fund, end &n action brought by & plaintiff or plaintiffs for the benefit of all resuits in
the crestion or preservetion of thet fund, such plaintiff or pleintiffs may be swerded
stiorney's fees out of the fund. Under this rule, en insurance company that dees not
rariicipete In the underlying action must pay & pre rzta shere of the insured's attorney fees
znd coste when it seeks reimbursement from its insured out of funds cbteined by the Insured
¢rom the responsible third party. Thet lg, the insurance cCMpany's reimbursement must be
reduced proportionately to reflect the sttorney fees paid by the insured.

CA(7)%(7) Contracis § =% .1--Interpretation--Good Felth end relr Dealing.--Every
contrect imposes on each party an implied duty ¢f good fzith and fair deeling. Simply stated,
the burden imposged s that neither perty will de enything which will injure the right of the
cther to receive the benefits of the zgreement. Cr, to put it another way, the implled
covenant IMpoeses upoh ezch party the cbligation 1o do everything that the contract
presupposes they will do to accomplish its purpese. A breach of the Impllied covenant of good
fzith end fzir dealing involves something bevend breach of the contractual duty itself, and
bed feith implies unfair dealing rether than mistzken judgment. In the context of the
ineurance contrect, the insurer's responsibility to ect fairly and in good faith with respect to
the hending of the insured’s claim ie not the requirement mandated by the terms of the
policy ltseif-to defend, settle, or pay, I is the obligation under which the insurer must act
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feirly end In good fzith in discherging its contrectual responsiblities.

CA(EIZ (8} Insurence Confrects end Coverage § 108--Extent of Luss ef Insvred and
of Lizkilty of Insvrer—adivstment--Duty of treurer to Act in Good Feith-—-Epecial
muties--An insurer must Investigate cleims theroughly; it may not CeEny ceverege esed on
elther unduly restriciive policy interpretetions of standerde known to be improeper; it may not
unressenebly deley in processing or paying claime, These speciel duties, et jeast te the
evtent bresches thereof give rise te tort liebillty, find nie counterpart In the ebligations owed
by periles te ordinary commerclal contracts. The retionele for the cifference in cbllgations is
ppperent. If &n insurer were free of such special dutles and could deny or delay payment of
clearly owed debts with impunity, the incured weuld be deprived of the precise benefit the
contrect was gesigned to secure (i.e., peace of mind) end would suffer the precise harm (i.e,,
leck of funde in times of crisis) the contract wes gesicned to prevent, To aveid or discourage
conduct which would thus frustrete reelizetion of the contrect's principel benefit (i.e., peace
of mind), special end helghtened implied cuties of good falth are imposed on insurers and
rade enforceable In tort, While these specizl dutles gre zkin to, end ¢fien resemble, dutles
which zre slec owed by fiducizries, the fiduclary-like duties arise because of the unigque
neture of the insurance contract, not because an insurer ic 2 fiduciary.

cA()3(6) Insurence Contrects and Coverage § 105--Extent of Lose of Insured and
of Liebility of Tneurer--Atjvstment—~Duty of Insurer to Act in Gued Feith.--An insured
fuited to stete a ceuse of action egeinst an insurence company for the bresch of the covenant
of good feith end feir cesling. By pleeding that the insurance company wes seeking
reimbureerment under the policy, the insured zcknowledged thet the insurance company pald
him whet wes due under that pelicy, Ne fectuel allegation in the insured's cress-complaint
suogested that the Insurence company uncduly delayed In paying these benefits, or that it
fzled to properly Investigate the clzim In & manner thet deleved the peyment of those
benefite to the detrimient of Its Insured. Because the essence of the tort of the implied
cevenant of cood felth and falr desling Is focused on the prompt payment of benefits due
uncer the Insurence policy, there Is no couse of zction for brezch of the covenant of geod
f=lth znd fair dealing when no benefits are due.

12 Witkin, Summery of Cal. Law (10th ed. 2008) Insurance, § 240.]

CA(20)2710) Insurence Contracis end Coverage § 1 21--Eubrecation--Made-whole
pule--Common-fund Doctrine.--1t is true the made-whole rule end the commen-fund
doctrine ere Incorperated Inte the contract &s the common lzw of the State of California.
Nething in the ceses which discusses those doctrines, however, pleces the burden on the
insurence compeny Lo investigate or determine &ll of the facts reguired to ascertein the
extent to which these rules might constitute & defense to the insurance company's right of
reimbursement.

CA(I133(11) Ineurence Contracts gnd Coversge § 11--Interpretztion--Question of
Law.~-The Interpreiation of the lenguece In &n insurance policy is & question of law. In
resciving such & guesticn courts look first to the plein meaning of the disputed term to
sscertain the mutusl intention of the perties, As 2 general rule of construction, the parties
ere presumed o know and te heve hed in mind ell eppliceble laws extant when an agreement
ic mede. These existing lews ere considered part of the contract just as If they were
expressly referred to and incorporated.

CA(12)% (12} Insuvrence Contracts and Coversge § $21--Subregetion—-Made-whele
pule--Common-fund Doctrine.--The mede-whoie rule and the commeon-fund dectrine are
koth docirines of equity that limit whet the insurance cempany is entitled to recelve In
reimbursement from Its Insured. There Is nothing in any of the coses discussing the made-
whole rule or the common-fund doctrine thet requires the insurance compeny to conduct an
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inveetigetion before dementing repeyment,

CALEE)3r15Y Unfelr Competition § 4--ACts Consthtutlng.--Bus. & Frof. Code, § 17200,
eciebliehes three separete types of unfelr competition. The stetute prohibits practices that
ere either unfair, or unlawful, or freudulent. '

CA(24)3.(4€) Unfeir Competition € 4--Acte Constituting.--Bus, & Prof. Code, § 17200, is
et confined to enticemnpetitive businese prectices, but is zlso directed toward the public's
right to protection from freud, ceceit, and unlewlul conduct, Thus, unfeir competition statutes
heve ehways been fremed in broed, sweeping lenguege, precisely to enable judiclel tribunals
to deal with the innumereble new schemes which the fertility of men's inventicn weuld
contrive,

CACIE)G (1B} Unfalr Competition § 4--Acte Constituting,--A freudulent business practice
uncer Eus, & Frof. Code, § 17200, Is not besed upon proof of the commen law tort of deceit
ot deception, but is instead premlsed on whether the public is likely to be deceived. Stzted
enother way, In order o stete & ceuse of ection under the fraud prong of § 17200, & plaintiff
need not show that ke or cthers were actually deceived or confused by the conduct or
business prectice in question. The "traud" prong of § 17200, is unlike common law freud or
geception. A violetion cen be shown even if no one was ectually deceived, relied upen the
freudulent practice, or susteined eny demeage, Instead, it is only necessary te show that
members of the public are likely to be decelved.

CA(2E)3(36) Unfeir Competition § 4-Acls Censtituting.--The balancing test esteblished
to determine whether e prectice was "unfair” under Bus. & Prof. Code, § 17200, should
continue to apply in consumer Ca5es,

CA(17)3,(17) Unfeir Competition § 4--Acts Constituting ~-The belencing test required by
the unfsir business prectice preng of Bus, & prof, Code, § 17200, Is fact Intensive end Is not
condutive to resclution &t the demurrer stege. Unfeirness Is an equiteble concept that cannot
be mechenisticelly determined under the relatively rigid legal rules appilceble to the
custalning or cverruling of & demurrer.

CA(1E)Er18) Unfelr Competition § é--Acls Cenetituting.--An unlawful business prectice
under Bus. & Prof. Code, § 17200, is an act or practice, committed pursuant to business
zciivity, thet is st the same time forbidden by law.

COUREEL: Farmer, Murphy, £mith & Alliston, Creig E, Farmer and Suzenne M. Nichclson for
Petitioner,

Pllebury Winthrop Shew Fittmen, Kevin M. Feng, Benjemin L. Webster and Michael 1.
Deponte for Federation of California a8 emicus curiae on behelf of Petitioner,

N¢ zppearance for Respondent,

Heyes, Davis, Ellingson, Mcley & Scett, Stephen M, hayes and Robert S. Mclay for Real
Farty In Interest,

JUDGES: Robie, J., with Bleese and Sims, JJ., concurring.
CPINIONEY: ROEIE
OPINICN: ROEIE, 1.--Frogressive West Insurance Company filed an action ageinst Simon

H. Precindo to recover money it peid to Preciado under & first-party medica! peyments
provision of his sutomobile insurance policy, In response, Frecizde filed a cross-compleint
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coninet Propressive for bresch of the insurence contract, breach of the covenant of good felth
nd feir cealing, end unfeir business practices. Cenerelly, Freciede slleges that because
Progressive mey heve been restricled from recovering some or gll of the money frem
Breciede besed on twe common-law rules, its bed faith efforts o recover the funds [*2]
without engeglng In eny Investigetion gives rise 1o Frogressive's liebility under the ebove
three theotles, Further, Preclade slleges Progressive mede unregsenelle and bad feith
rlerepresentetions by gsseriing its right to recover 100 percent of the peyments, Frecizdo
further zlleges thet this is not en Iscleted Instence but thet Progressive hes @ pattern end
practice of seeking 100 percent recovery from zll of its poflevhelders regarcless of its
ertitlernent. The trial court overruled Progressive's demurrer. Petitioners filed a petition for
writ of mendete and we issued an alternative writ.

As to Precizde’s specific cleims relsted to his insurance contract, we chell reverse the trial
courts oréer overruling the demurrer s to the causes of action for breach of contract end
bresch of the covenent of good felth end felr dealing &nd cirect the court to sustzin the
dermurrer g€ to those causes of ectlon without leeve t¢ amend, On Preclade’s brozder cleims
releted to Procressive’s handling of this jesue generelly, we shall effirm the court's order
overruling the demurrer & to the cause of action for unfeir business prectices,

FACTUAL AND PROCEDURAL EACKGROUND

Dur review of the trigl [*3] court's ruling on the demurrer is governed by well-settled
principles. A generel demurrer chellenges only the legel sufficiency of 2 complaint, not the
truth or the atcureey of its fectuel sliegations or the plaintiff'e ability to prove those
ellegetions. (Eell v. GTE Mobiinet of Caiifornfe (2000) 81 Cal.App.4th £28, E34-538 [€6 Cal.
Rptr, ¢ B011.) "' "We treel the demurrer &8 agmitting all meterial facts properly plesded,
nut net cententions, deductions or conclusions of fact or law, [Citetion.] We also consider
metiers which may be judicially noticed.” [Citatlon.] Further, we give the compleint a
rezsoneble Interpretation, reeding It as @ whole and ts perts In thelr context. [Citation.)

" (Zelig v. County of Los Angeles (2002) 27 Cel.ath 1112, 1126 [119 Cel. Rptr. 2d 709, 45
P3¢ 11711.) Cur review of the lege! suffidency of the compleint is de nove, "i.e., we exercise
cur independent judement ebout whether the compleint stetes & cauvse of action as & metter
of law, [Citeticn.]" (Montclelr Perkowners Assn. v, City of Monteleir (1999) 7€ Cal.App.4th
784, 780 [90 Cal. Rptr, 2d ESE].)

Here, Frogressive sued Preclado for relmbursement of Frogressive's payment of medical
pevments to Preclede efier Preclado [*4] recovered demeges from the person who
injured him In & cer eccident. In respense, Preciade filed & cross-compleint against
Frogressive ssserting ceuses of ection for bresch of the Insurence contract, tortlous breach of
the covenant of good felth end feir dezling, end unfelr business practices.

Precizde’s cross-complaint alleges s follows:

Progressive Jssued & sutometile insurence pelicy to Freciede. nl Thet pelicy provided for
rmedical peyment coverege (med-pay coverage), Med-pay coverezge i first-party coverzge
which pave reesoneble and necessary medicé] expenses incurred due to an automobile
sccident. (See Naper v. £listete Ins. Co. (2000) 83 Cal.App.ath 284, 288-280 [©% Cal, Rptr.
2d 2481.) "Automebile med-pay insurence provides first-perty coverege cn e no-fault basls
for reletively low pelicy limits {(generelly renging from § 5,000 to $ 10,000) at relztively low
premjume, [Citetiens.] The coverage is primarily designed to provide en edditicnal scurce of
funde for mecical expenses for injured sutomebile occupents witheut ell the burdens of a
sault-based payment system.” (Ibid.) Progressive's peliey elso provices that when the insurer
razkes & peyment under the med-pay provision, [*E] it retzins the right of reimbursement.
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ni “To stete & ceuse of action for breach of contract, it is ebsclutely essential to plead the
serms of the contract either in haec verba or zecerding to legel effect.,” (Tweite v. Elictate
Ine, Co. (198%) 216 Cal. App, 30 £38, &3¢ (264 Cel. Rptr. 5681.) Nowhere in his pieeding
does Preclede elege the terms of the insurance polley which he contends has been
hreached. Because the policy ls stteched to Progressive's origingl complaint zng Progresslive
cought judiciel notice of that complaint e part of Frogressive's cemurrer, the provisions of
the insurance contract are properly before us.

In hie cress-compleint, Freciede glleges thet Frogressive's right of reimbursement is limited
by two common-law docliings: the mace-whole rule end the commen-fund doctrine. Under
the rege-whole rule, Freeledo slleges the Insurer Is not entitled to recover eny of the
peyments made to its Insured under the pelicy untll the Insured s made whele frem the
rerifessor who ceused [#€] the uncerlying Injurles. He also zlleges that Progressive feiled to
perform any analysis of whether e hud been mede whole, If it had engaged in that ahalysis,
it would have distovered thet he had ot been mace whole end thus Progressive wes not
ensitled to recover zny reimbursement from him.

Under the common-fund doctrine, Ereclede &lleges en insurance company thet dees not
pericipete in the iitigetion to recover cemeages from the third party whe ceused its insured's
injuries must pay & pro rets shere of the zttorney fees incurred by the Insured to recover
these funds when it seeks reimbursement, Thug, the Insurence compeny's relmbursement
must be reduced by the amount of elicrney fees aitributable to the recovery of the funds
subject to the insurence company's right of reimbursement.

Ereclede slleges he retalned an gttorney 1o recover funds end therefore Progressive "must
sckrewledge the cormnmen fund doctrine snd deduct from the smount cleimed 2 pro-rata
reduction of attorney’s fees end costs,” "[Clentrery to California law, PROGRESSIVE is
seeking the full emount peid o ERECIADO under the relevant med-pay provision. . ... [T]
hie stiempt to recoup &ll monies peic is & bletent [¥7] attempt to seize funds to which
Frogressive is not lawfully entitled, end emounts to freud.” Preciedo pled in his first cause of
eciion thet Progressive's conduct regerding the made-whole rule end the common-fund
doctrine breached the insurance contract.

He further pled Progressive bresched the cevenznt of geed faith end fair dealing "by
engeging in the conduct slleged hereinebove including, without limitation, the following; a)
unressonebly end in bed faith failing t© investigete FRECIADO s claim properly; b)
vnreesonebly end in bad feith feiling end refuging to acknowledge the controliing law 28 it
relgtes to insurance reimbursement In general, end med-pay reimbursement In particular; c)
unressonebly and in bad [feith] felling and refusing to provide adeguste, and informed
communication as between gn insurer ard an imsured/med-pay recipient; d) unrezsonzably
end in bad falth felling end refusing fo promptly end adequately explain the policy coverages;
e) unrezscnebly and in bad felth mislezding PRECIADO regarding his true obligetions cwed,
if eny to PROGRESSIVE; ) unrezsonebly end in bad feith misrepresenting to PRECIADO
rezterial facte concerning his cleims end the valid and proper [*8] amount of benefits due
under the Policy; g) unresscnebly end in bed falth etternpting to collect, threugh Intimidztion
ent coercion, emounts to which PROGRESTIVE ls net entitled; and h) unressonsbly and in
had feith falling end refusing to provide tirmely end full end complete benefits to FRECIADOC."
Essed on this conduct, Preciedo slieges he "hae suffered, and will continue to suffer in the
future, econcmic and consegquential cameages” in en amount accerding to proct, Preciado
zlee seeks punitive demages on his claim for breach of the covenant of good felth and fair
deeling.
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Finelly, in en unfeir business prectice cause of action, Frecicde zllepes that Progressive’s
concuct vicletes Business end profecsions Code nd section 17200 gs en prilewful, unfelr or
frzudulent business prectice. The cross-compleint elieges Frogressive hes 2 "pattern end
preciice of seeking med-pey relmbursement even though It never engeged In any cizcussion,
znalysis o conclusion that the injured party hes In fect been made whole” end "rontinues to
seek]] sums it Is not entitled to &s @ metter of lew to further lts unlawful scherne,” Further,
Breciede elleges that Progressive has & "pettern end praclice of ignoring [*&] Celifornie law
by seeking 100% reimbursernent for the emounts peid under its med-pay provision, This
systemetic scheme is contrery to lzw, end i nothing more then & sherp, illicit business
prectice,” Besed on these key eliegetions, preciede alleges Progressive feils to investigate
cleime, felle to properly explein policy benefts, rmisled Brecistio end misrepresented maeterial
fects pertaining te his cleim, Imposes unecceptebly high reimbursement amou nts, end forced
prechede to retain ellorneys =nd incur econcriic demages to receive proper benefits under
the policy.

n2 Al further statutory references are te the Business and Professions Code unless ctherwise
indiceted,

progreseive filed 8 general demurrer o the cross-complaint. The trisl court overruled
Progressive’s CemuiTer 1o these three causes of action. progressive filed & petition for writ of
mendate. We issued an elternative wrlt.

DISCUSSION

I

+he Mece-Whole Rule And The Commion-Fund Doctring
A

Made-Whole Rule

ce(2)% (1) FNTTWhen en Insurence ¥ 18] company pays out & cleim on @ first-party
irsurence policy to lts insured, the insurence company is subrogated to the rights of its
ineured egainst eny tortfesor whe is lizble to the insured for the Insured's damages, (See,
e.q., Fiut v. Fireman's Fund Ins. Co. {2000) £5 Cel.App.4th 98, 104 [102 Cal. Rptr. 206 38] [
icybregetion is the insurer's right 1¢ be put In the pesition of the insured, in corder to recover
from third perties who are lecelly responsible to the insured for & loss peid by the insurer.
IChetlon.’ [Citetion.]"]; Hodge v Kirkpstrick Cev., Inc. (2GOE} 130 Cal.App.4th 540, 548
£30 Cal, Rptr. 3¢ 303].) Subrpgetion has Its source in equity end arises by cperstion of law
(legal or equiteble subrogetion). (Sepjenc v. Williamsburg Net. Ins. Co. (1894) 28
Cal.App.4th B33, 537, fn, 1 [33 Cal. Rptr. 2¢ £59].) Tt can elso srise out of the contractual
lenouege of the insurance policy (conventional subrogation). (Ikid.) The subrogetion
provisions of most insurance contracts typicelly ere generzl znd zdd nothing to the rights of
subrogetion thet erise &s 2 matter of law. (Id, et p. £38.)

CA{2)F (2 ¥¥PFgubrogetion places the insurer In the shoes of its insured to the extent of
s [*313] peyment, {Hodge v. Kirkpetrick Dev., Inc., SUPTa, 120 Cal.App.4th at p. 548,) In
personel injury actions, however, the insurence company may not essert its subrogation
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cleirn directly sgeinst the third perty torfezser on its own behelf. (Fifield Menor v. Finston
(1060) 54 Cel.2d €32, E38-640, 643 17 Cel. Rptr. 377, 354 P.2d 1073].) Moreover, the
ILEUIENCE COMpERY MEY not seek 1o "eeng-press” & policyholder's rerecnal injury attorney
into sepvice ec & collection egent by suing the sttorney to pay it zny judgment or settlement
proceeds from the third perty thet pesses through that ettorney's hends, {Fermers ins.
Exchange v, Smith (1888) 71 Cal.App.4th 660, €62 [83 Cel. Rptr. 2d 811].) Thus, to
rreserve fts right of subrogetion, the insurence compeny must either interplead jteelf inte eny
acton brought by the Insured sgeinst the thirg party tortfeasor, or well to seek
reimbureerment under the lengusge of its pelicy from lts insured to the extent thet the
nsured recovers meney from the third perty. (PUt v. Fireren's Fund Ins. Ce., supre, 85
Cel.App.ath et p. 104, Fodge v. Kirkpetrick Dev., Inc., supre, 130 Cel.App.4th et p. 548.)

CAISYE(B) F¥¥TWhere the [#12] Insurence company does not interplesd itself intc the
underlying action, the insurance compeny's rights to recover any peyments received by its
ineured are limited. Under the mede~whole rule, "[wlhen an insurer dees net perticipate in
the ineured’s ection againgt & torifesstr, gespite knowledge of thet ection, the insurer cannot
recover eny funds ebtsined through cettlement of the sction unless the full emount recelved
exceeds the Insured's ectusl loss. [Cliation.] Furthermore, the Insured need not account to
the nonpertlcipeting nsurer 'for more than the surplus remaining In his hands, efter
eetisfying hie loss In full enc his rezsoreble expenses incurred in the recovery.' [Citztion.]
Thus, when &n insurer elecis net io perticipete in the insured's action egainst a tortfessor,
the incurer is ertitled to subrogetion only after the incured hse recouped his foss end some
or all of hie litigaticn expenses incurred in the zction sgeinst the tortfezsor.” (Plut v.
Firernen's Fund Ins. Co., supre, 65 Cel.App.4th et pp. 104-105; see glso Hodge v. Kirkpetrick
Dev., Inc., supra, 130 Cal.App.4th &t pp. 552-553,)

CA()F(4) Progressive erpues the mede-whole [* 13 rule does not apply here beceuse It s
ceeking "reimbursement” from its insured, not "subrogation” from the party whe injured
Preciade. A expleined by & leading commentator on insurance lew, "M Zthere ic & technical
diFFerence between subrogetion end reimbureement. (16 Couch, Insurence {3¢ ed, 2000) §
22232, pp. 2e2-10 through 222-14.) cubrogetion refers to the right of the Insurence
company te step into the shoes of the incured nc sesert the Insured's rights sgeinst the
third perty. (Jd, &t p. 28¢-11.] elmbureement refers (o the right to receive peyment back of
what hes been expended by the Insurance company. (Itid.) Thet seme commentetor,
however, scknowledges thet those terms ere often used Interchengeably in the ceses. (Ibid.)
In Celifornla, both the subrogetion rights =nd relmbursement rights of the ingurance
compzany fall within the rubric of subrogation. {See Flut v. Fireman's Furd Ins. Co.,supre, 85
CelL.App.6th gt pp. 104-105; Textron Finenciel Corp. v. Netioriel Unjon Fire Ins. Co, {2004)
118§ Cel.App.4th 1061, 1077 [12 Cel. Rptr 3d B&E); Hodge v. Kirkpetrick Development, Inc,
supre, 1320 Cel.Aapp.ath et p £53,) Thus, both of those [*14] rights ere limited by the
miede-whole rule.

Progressive further ergues the lenguage of the policy sbrogates the meade-whole rule beczuse
W stetes thet in the event of peyment under the pelicy, Frogressive “is entltled to &ll the
rights of recovery thet the incyred persen to whom payment wes mede has sgeinst ancther.”
We reject this cleim,

CALEYE(5) ¥ HPFITIL ie & generel equiteble principle of insurance law thet, ebsent en
sgreement to the contrery, en insurence company may net enforce & right to subregetion
until the insured has been fully compensated for [hls or] her Injuries, thet is, has been mede
whele. [Citetlons. ] [Cetlons. ] (Flut v. Firernen's Fund Ins, Co,, supre, 85 Cel.App.4Ath at p.
104, ftalics edded.) There is suthority thet Jenguage in an insurance policy thet grants the
insurence company "ell rights of recevery 1o the extent of its payment” overrides the
common law mede-whole rule. (Seg, e.g., Dermes V. Intependent Auto. Deslers of Celifornia
{&th Clr. 19%5) B4 F.3¢ 1268, 1393, 138€.) Indeed, in Trevelers Indem. Co. v. Ingebretsen

16/11
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(1974} 28 Cal. App. 3¢ €58, g6E [113 Cal. Rptr. €79], the parties executed & specific [*18]
subregetion egreement which nrovided: “In conelceretion of znd to the extent of sald
peyment the undersigned hereby essigns end trensfers 1o the sald Compeny &ll rights,
cleime, demands end interest which the undersioned mey have sgelnst eny pary through the
cecurrence of such joss end sutherizes seid Compeny to sUe, compromise or settle In the
rame of the undersigned or ctherwise ll such cleims and to execute end sign relesses end
scquittences in the neme of the urdersigned.” The appeliste count concluded the insured’s

sssignment to the Insurence Compeny of "ell rights" "to the extent of peyment” gave the
incurance compeny priority to eny recovery obizined by the insured, (Id. et pp. E€5-8E6.)

The more recent cases, however, require shat the contrectuel provision that intends to vitiate
this rule must "cleerly end spedificaily fgive] the insurer a priority out of proceeds from the
tortfessor recerdiess whether the insured was firet made whole.” (Sepizno v. Willlamsburg
Net. ins. Co., supre, 28 Cel.App.4th &t pp. £28-538.) Thus, In Seplano, the relevant provision
of the ingurence policy steted, "[I]f eny person or crganization to [*16] or for whom we
meke peyment under thie Coverage Form hes rights to recover damages from zncther, those
rights ere trensferred to us.” (Jd. &t pp. EEE-E36.) That provisicn wes rict sufficient Lo
cvercome the made-whole rule. (id, at pp. £28-539,) The Sepiano court concluded the
lenguage of the insurence contract at iecue in Semura v. Keiser Foundation Heelth Fian, Inc.
(18€2) 37 Cel.App.4th 1284, 1286-12¢0 [22 Cel. Rptr, 2d 20], however, provided & good
exemple of the languege necessary te ebrogate the mede-whole rule. (Seplano v.
Wilismeburg Net, ins. Co., Supré, 28 Cel.bpp.4th et p. 538.) The language In the Kzlser
sgreement provided, "Health Plen (or Its designee) shell be entitled to the payment,
relmbureement, end subrogetion &8 provided In this Section C(1) regercless of whether the
tetasl ermount of the recovery of the Member (cr his or her estate, perent of legal guardian)
er sccount of the injury or iliness Is less then the zctual loes suffered by the Member (or his
or her estete, perent or lege! cuerdien).’” (Semure v. Kaiser Foundation Heelth Fien, Inc.,
supra, 17 Cel.App.4th 2t pp. 1Z288-12%0.)

Here, the policy [F37] states Progressive “is entitled to all the rights of reccvery that the
insured person to whom peyment wes mede hes sgainst ancther,” In @ seperate peregreph
of the policy, the policy states, "When gn insured person has been paid by us uncer this
olicy end &lso recovers from encther perzon, entlty, or crganization, the emount recovered
will be held by the Insured person In trust for [Frogressive] and reimbursec to [Progressive]
to the extent of cur peyment.” These two provisions, incividuzlly or teken together de not
ceerly indicete thet Frogressive's rights ere first in pricrity. In addition, these two provisions
ge not explein thet Progressive mey ceek reimbureement regardless of whether the insured
wes tede whole by his recovery from the third perty. Furthermore, unlike the provision in
Trevelers Indem. Co, v. Ingebreisen, SUPIE, & Cal. App. 3d €58, BES, these provisions do
not essign or trensfer all rights to the ineurer to the extent of the insurance company's
peyment. Thus, we conclude the made-whole rule Is not vitlzted by this pelicy lenguege.

B
Common-Fund Doctrine

CA(E)E(6) Progressive does not ergue the common-fund doctrine does not epply [¥1€] here
end thus, we provide & brief summary of that rule here. The common-fund dectrine is @
second Hmltation on en Insurence compeny’s ebility to recover funds from ite insured where
the insured obteins 2 judgment or settlement from the third perty tertfeasor, HNEFTUnder the
common-fund rule, " '[Wihen & number of persons are entitled in common to 2 speclfic fund,
=nd &n action brought by @ pleintiff or plaintiffs for the benefit of 2!l results In the creation or
preservation of that fund, such pleIntiff or plaintiffs may be awarded attorney's fees out of
the fund.' ¥ (Lee v. State Farm Mut. Aute. Ins. Co. (1576) 57 Cal. App. 3d 4Eg, 4€7 [12¢ Cal.
Rptr. 2711.) " 'The bases of the equiteble rule which permits surcharging @ common fund with
the expenses of its protection or recovery, including counsel fees, appear to be these!
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seirmess to the successful ltgent, who miight otherwise receive nc benefit because his
recovery might be consumed by the expenses; correletive prevention of &n unfelr edventage
to the cthers whe ere entitled to share in the fund enc whe should bear thelr shere of the
burcen of ite recovery; encoursgement of the etiorney for the successful litigent, whe [*19]
will be more willing te underizke end ¢iligently presecute proper litigstion for the protection
or recovery of the fund if he is zecured thet he will be premptly end directly compensated
should his efforis be successful)’ [Citetion.]” (Id. &t pp. 4€£7-468.) Under this rule, an
incurence compeny thet coes not participele in the underlying action must pay @ pro rata
chare of the insured’s gttorney fees end costs whern it seeks reimbursement from its insured
cut of funce cbtained by the insured frem the responeible third party. (Id. et p. £68.) Thaet is,
the insurence compeny's reimbursement must be reduced proporijonately to reflect the
sricrmey fees peid by the Insured. (Hertford Accident & Indemnity Co. v, Gropman (1584)
163 Cal, App. 3¢ Supp. 33, 39-40 [209 Cal. Rptr. 468].}

11

Preciedo Hes Not Steted A Cause Gf Action For Ereach Of The Covenant Of Good Feith And
Fair Ceeling

Progressive argues thet Preciede fziled to state @ ceuse of action for breach of the implied
covenant of good feith enc felr deeling beceuse he has not elleged and cennot ellege that
benefits are due under the policy. We agree.

Tn his crose-complaint, [¥20] Preciede slleges Progressive brezched the covenant of good
sith and felr gesling by: "g) unregscnably and In bed faith felling to Investigate
PRECIEDO's claim properly; b) unressenebly and in bad faith falling end refusing 10
ecknowlecge the contrelling lew s 1t reiates to insurance relmbursernent in general, end
meg-pay reimbursement in perticular; € unressonebly end in bad [feith] felling enc refusing
to provide edequete, end informed communicetion as between &n insurer and an
nsured/med-pey recipient; ¢ vnresschebly and in bad feith feiling end refusing to premptly
end edequately explein the pelicy coversges; e} unregscnably end in bad falth misleading
PRECIADO regerding his true cbligations cwed, if eny to PROGRESSIVE; f) unreasonably
snd in bad faith misrepresenting 1o ERECTARG meterial facts concerning his cleims znd the
velid end proper emeunt of benefits due under the Policy; g) unreasonably and In bad faith
sttempting to collect, through intirsidation and coercion, emounts to which PRUGRESSIVE is
ot entitled; end h) unressonzbly end in ved faith feiling end refusing to provide timely and
full end complete benefits to PRECIAEDO." Fach of these ellegations must be resd [*¥21] in
the context of the general allegations plead in the compleint which deteil thet each of these
clzimed breeches erises out of Progressive’s demsnd for more money in reimbursement than
It was entitled under the common-fund doctrine and/or the made-whele rule. When rezd in
that context, this pleading falls to state & cause of action.

CA(ZIF (7} V7T Every contract impeses on each party 2n implied duty of good faith and fair
deeling, [Cliztion.] Simply stated, the burden impoesed is ' "thet nelther party will do anything
which will Injure the right of the cther to receive the benefits of the egreement,’ ™ [Citations.]
Or, to put it ancther way, the Ymplied covenant impeses upon ezch perty the cbligetion to do
gverything that the contracl presuppeses they will do te zccomplish its purpose.’ [Citetlons.]
A ' "breach of the implied covenant of good feith end fair deeling involves something beyond
rreach of the contractual duty iteelf," and it has been held that " 'hlad faith implies unfair
deeling rether than misteken judgment, ... [Citation.]” [Citation.]' [Citation.] [F] For
exzmple, in the context of the insurence contrzet, it has been held that the insurer's
responsibility to sct [*£4] fairly and In good faith with respect to the handling of the
insured's claim ' "is not the requirement mandzated by the terms of the policy itself--to
defend, settie, or pay, It is the obligaticn ... under which the insurer must act feirly and in
good feith in discharging its contrectual responeitilities.” [Citation.]' [Citations.]" (Cheteau
Chemberay Homeowners Assn. V. fssociated Internat. Ins, Co. (2001) 80 Cal.App.4th 335,
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545-34€ [108 Cal, Rptr, 2d 7761.)

CATENE(g) "Insurance contrects ere unique In nature end purpose, [Citetion,] An insured does
not enter &h insurence contrect seeking profit, but inctead seeks security end peace of mind
throvgh protection ageinst caiemity. [Citztion.] The bergained-for peace of mind comes from
the sesurence thet the insured will receive prompt revment of money in times of need.
[Ciation.] Betause peece of mind end security ere the principal benefits for the insured, the
courts heve imposed special obligations, consonent with these spetia] purposes, seeking to
ericoursge insurers promplly 10 process end pey tleims. Thus, HRET R insurer must
investigete clgims thoreughly [citetion]; it may net deny coverage besed on either unduly
restriciive policy [*¥28] interpretations fcitetion] or stenderds known to be improper
[citetion]; it may ot unressonebly deley in processing or paying clalms [citeticn].” (Love v.
Fire Ine. Exchenge (1680) 221 Cel. App. 3d 1136, 1148 [271 Cal. Rptr. 24€] {Love), Italics
zdded.) *These spedal duties, et leest to the extent breeches thereof give rise to tort lizbility,
find no courterpart in the cblipetions cwed by perties to ordinary commercial contracts, The
reticnzle for the difference in chbligatiens e apperent. If an insurer were free of such special
cuties and coult deny or deley peyment of clearly owed debts with impunity, the insured
would be deprived of the precise benefit the contract was designed to secure (i.e., peace of
mind) end would suffer the precise harm (i.e., leck of funds in times of crisis) the contract
was designed to prevent. [Citation.] Te evoid or discourege conduct which would thus
frustrete reslizetion of the contract’s principel benefit (i.e., peace of mind), speciel and
heightened implied duties of gooed fzith are imposed on insurers and made enforceable in
tort, While these ‘speciel’ duties are ekin to, &nd ofien resemble, duties which are &lse

cwed [¥24] by fiduciaries, the fiduclery-like cuties arlse because of the unigue nzture of the
insurance coentract, not because en insureris 2 fiduclary.” (Ibid.)

In Lcve, the insureds sought to estop the insurance company from asserting the stetute of
firitztions because the insurante company had an cbligation to disclose that en excluded
less was & covered loss under certein circumstences, (Love, supra, 221 Cal. App, 3d et p.
1144.) The insureds claimed thie duty zrese cut of the fact that the insurance company ocwed
the insureds & fidudiery duty (e distiose this legal srgument that weouid provide them with
coverege, (Jbid.) In rejecting this eroument, the Love court stated, "we ere unawere of any
authority hoiding thet en insurer is gstopped to plead the statute of limitations merely
beczuse when It denled & claim it feiled to inform its insured of pertinent laws or legal
theorles upen which the insured ceuid rely in & later lawsuit chellenging denial of the

claim.” {Ibid.} The court noted, "beczuse of the 'special reletionship’ inherent in the unigue
reture of en insurance contract, the insurer's cbligetions ettendant to its duty of good falth
ere heightened. [*ZE] Such ecbligaticns have been cheracterized as zkin to fiduciary-type
responsibilities. [Citztion.] Because of this unique ‘special relationship,’ & breach of the
cbligation of good feith mey give rice to tort {rather than mere contractual) remedies.,
[Citetion.]" (Id. at p. 1147.) The court continued, "However, the California Supreme Court
hes never sguarely held thet en insurer is & true fiduclary to Its insured.” (Ibid.) The court
peinted out that "Tulnigue cbligetions &re Impesed upon true ficucleries which zre not found
in the insurance relgtionship, For exemple, a true fiduclary must first consider and always act
in the best interests of Its trust end rot allow self-interest to cverpower its duty to act in the
trust's best Interests. [Citetion.] An insurer, however, may give its own interests
considerstion equal to that it gives the interests of its insured [citation]; it is not required to
disregard the interests of its chereholgers end other pollcyholders when evaluating claims
[citetion]; end it is not required to pay noncovered clalms, even though payment would be in
the best interests of Its Insured [citetion].” (I1d. st pp. 1148-1148.) [*26] Thus, the court
cencluded the reletionship between the insured and the insurance company did not give rise
ro 20 effirmative obligaticn for the insurer to "advise &n insured of different legal theorles or
stztutory provisions which en insured could use to avold policy exclusions.” (Id. at p. 1150.)

The Love court explelned, "there ere at ieast two ceparate requirements to establish breach
of the Implied covenant: (1) benefits due under the policy must have been withheld; and (2}
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she ressen for withholding benefits must heve been unressoneble or without proper
couse.” (Love, supre, 221 Cal App. id at p. 1151.) As & result, where no benefits ere
withheld or celayed, there ie ne ceuse of action for the breech of the covenent of goed feith
znd feir deeling. (Jo, &t p, 1152.)

1 Jenethen Neil & Assoc,, Inc. v. Jones (2006) 22 Cel.6th 917, ©23 r16 Cel. Rpir, 3¢ 849, 84
p,3g 10551, the insureds cefended @ collection action sgeinst them by thelr Insurance
compeny end flled & cress-compleint ecalnst the compeny for brezch of the covenent of good
fpith and felr cegling when the Insurgnce company "retrezctively end knowingly cherged
rthem] & substentially [¥27] higher premilum then wes actually owed." Cur Supreme Court
ceclined to extend the tort remedies for the bresch of the covenant to the insurance
company's concuct in this instance. {Id. et p. ©41.) Three fectors counseled ageinst the
extencicn of tort liebility to this postcleim practice. (Id. et p. ©38.) First, the billing dispute,
by lself, cid not "deny the ineured the benefite of the insurence pelicy the security sgeinst
lesees end thirg perty lability.” (Ibid.}) Second, the "dispute [6id] not require the insured to
prosecute the insurer in oroer to enforce its rights, 28 in the case of bad falth clalms &nd
seitlement praciices.” (Ibid.) And, third, "traditienel tort remecles may be evallzble to the
incured who le wrongfully billed 2 retroactive premium,” such g5 @ maicious prosecution
zctlon, or & gefernation sction, or intentions! interference with contract action, (Ibid.)

CA(STE (&) Here, these rules dictzte that Precizde hes not steted e ceuse of action ageinst
Frogressive for the bresch of the covenant of good feith and feir degling., By pleading that
Frogressive is seeking reimbursement under the policy, Freciade scknowledges

progressive [¥2&] peid him what wes due uncer that policy, No fectual allegation In the
cross-complaint suggests thet Fregressive unduly deleved In paying these benefits, or that it
felled to properly investigete the cleim in @ menner thet deleved the payment of those
benefite to the cetriment of Its Insured. #¥¥¥Beczuse the essence of the tort of the implied
covenent of cood feith end feir ceeling Is focused on the prompt peyment of benefits due
under the insurance pelicy, there is no cause of ction for breach of the covenant of good
fzith and fair dealing when no bernefits are due.

Morecver, each of the three fectors enumereted in Jonathen Neil & Assoc., Inc, v. Jones,
supre, 33 Cel.4ath et page 638, supports the conclusion that the bad felth assertion of
Progressive that it wae entitled to the return of all of the meney it pald to Freciado did niot
vielzte the covenzant of good feith end feir deeling. First, &5 we have noted, Progressive cid
nct deny Precisdo the venefits of the insurance policy, Rether, it premptly paid those funds
to Preciede, Second, the Instent clspute did net reguire Freciade to sue the insurer to
erforce ite rights, es is the case of bad fzlth clzirns znd settlement [*¥29] practices, Third,
Freciego reteins the traditional tort remedy of malicicus prosecution in the event that
Progreseive's conduct was indeed malicious, ‘

Frecizde offers the rejcinder that Progressive withheld "policy benefits" when it "scught to
take back benefits from Precizde that were lewfully his." We reject Precistdo's
characterizetion. Progressive's demend for return of the benefits It paid to Preciado, even to
the exient that demend in bad feith exceeded the emount to which Progressive was entitled,
dees not constitute & withholding of the benefits at the critical time. Nor does it go to the
heart of the policy reason behind the covenant of geod faith end fair dezling--that Is the
prompt payment of benefits to the incured. Rather, this case is no different than any other
garden verlety contractual dispute between two parties to a contract. The covenant of good
fzith znd fair dealing does not extend this far.

preciado also argues thet the Insurer can viclate the covenant of good feith and fair dezling
even when It hizs pald out all of the benefits under the pelicy, He cites Schwartz v. State
Farm Fire & Casuelty Co, (2001) BB Cel.App.4th 1325 [106 Cal. Rptr. 2d 523]; Neal v,
Farmers Ins. Exchenge (1978) 21 Cel.2d £10 {148 Cal. Rptr. 389, 582 P.2d 980); [*3C]
sohensen v, Celifornia State Auto. Assn. Inter-Ins. Buresu (1975) 15 Cal.3d 9 [123 Cal. Rptr.
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288, ZIE F.2C 7647, None of these ceses I8 instructive here,

In Schweriz, the Insurer peid out the full benefite of the policy in @ menner thet fevored one
meured to the detriment of & second ineured for the seme benefits, (Schwariz v, Elete Ferm
Fire & Cesuelty Co., supre, 88 Cel.App.4th el pp. 1233-1334.) The court concluced that
reven en insurer thet peve the full limits of its policy may be lizble for brezch ¢f the Impiled
covenant, if improper caims hendling ceuses detriment to the insured,” (J¢. &l p. 1339.)
Here, this giepute sbout whether Frogressive is entitled to less then all of the money | pald
io Preciade cennot be properly cheracterized as "mproper claims hendling [that] czuse(d]
detriment to" Preciado.

In Johencen, the court concluded that the insurer breached the covenant of good feith and
fair dealing when it refusec to promptly sccept & reasonable settlement offer that wae within
the poliey limlts, (Johansen v. Californis Stete Aute. Assn, Inter-Ins. Eureeu, supré, 15
Cal.3d et p. 19.) In Nea/ v, r423} Fermers Ins. Exchenge, the insurance compeny refused to
sccept offers of sefilerent, end cubsecuently submitted the matter to its sltorney for an
opinion, &l es & pent of & consclous course of conduct designed force the setilement more
favoreble to the company then the facts weuld heve ctherwise werranted. (Neel v. Farmers
Ins. Exchenge, supre, 21 Cel.3¢ el pp. ©22-923.) These facts do not come tiose to those at
kar and offer ne helpful enelegy.

Lzstly, in Erizuele v, CalFarm Ins. Co, (2004) 116 Cal.App.4th 578, £e2 [1C Cal. Rptr. 3d
£€1], the court stated, "The grevernen of a cleim for breach of the covenent of good faith
end fair desling, which counds In beth contrect end tort, is the incurer's refusal, without
proper cause, 1o compensate the insured for & loss covered by the pelicy.” In rejecting the
incured’s cleim of breech of this covenent, the court stated, "Some zuthorities heve
supgested nypetheticel crcumetances In which an insurance company might be liezble for bad
£zith despie the Insured’s lack of & contract right to benefits under the Insurence policy.
{kshley, Bad Feith Actions Ligbility end Dameges (2d ed. 1697), § SA:02, p. S5A-10 [insurer
might [¥22] be lieble for bad feith if, instead of investigating & non-covered clgim, insurer
embaried on cempaigh to intimidate ineured into settlingl; see, e.g., Murrey v. Stete Ferm
Fire & Casualty Co. (1890} 219 Cal. App. 3d 58, 65-66 [268 Cal.Rptr. 33] {insurance
company might be liabie if it unreasonably delayed investigating an [sic] nencovered
clzim).)" (Id. at p. 594.)

Here, there are no sllegations In the plezdings that Progressive did anything other than pay
out the benefits to Precledo In 2 timely fashion.

We will therefore lssue & writ of mandate directing the trial court to sustain the cemurrer
without lezve to emend as te the cause of zction for breach of the covenant of good faith and
fzlr dealing.

i1l
Freciede Has Not Stated A Cause OFf Action For Breach Of Contract
Frogressive argues that Preciado has not elleged a breach of contract ageinst it. We agree.

The ellegetions of the complaint are thzt Progressive breached the contract by "felling to
engege In eny enelysis or discussicn es to whether PRECIADO was Made Whele prior to
instituting lis improper collection efforts; [and] freudulently seeking full reimbursement of its
expended [*3%] funds even though, &s @ matter of law, PROGRESSIVE must reduce the
sracunt claimed pursuant to the Cemmon Fund Theory."

CA(I0F(10) Preciado pleats no provision of the contract which places the burden on

progressive of engeging in analysis or discussion of whether Preciado was made whole, or
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determining If the common-fund doclrine appiies. HEIOET i true the mede-whole rule and
the commen-fund dectrine ere incorporeted inte the contract as the commeoen lew of the State
of Celifornia. Nothing in the ceses which distussee these doctrines, however, places the
burden on the ineurence compeny to investigete or determine all of the fects requlred to
secertein the extent to which these rules might conetitute & defense to the Insurance
compeny's right of reimbursement.

CA(212JT(11) The provisions of n insurence pelicy must be read in conjunction with the
exieting lew. F¥ 2% The interpretetion of the lenguage in &n insurence policy Is a guestion of
lew. In resolving such @ guestion courts look first to the plein meaning of the dlsputed term
o escertein the mutuel intention of the perties. [Citetion.] As & general rule of construction,
the periies ere presumed to know &nd 1o hzve had In mind zll eppliceble laws extant

when [¥24] en egreement i meace. These existing laws are considered part of the contract
just zs if they were expressly referved to end incorporsted.” (Miracle Aute Center v. Superior
Court (1958) 68 Cel.App.4th 818, 821 [80 Czl. Rptr. 2d 587).) Existing law includes the
common lew of the stete. (In re Retirement Ceses (2003) 110 Cal.App.4th 42€, 447 [1 Cal.
Rptr, 3d 7901,) Thus, the rmede-whole rule and the commen-fund doctrine must be
considered pert of the Insurance contract between Progressive and Preciado. n3

n3 As we heve alresdy noted, the made-whole rule can be contractuelly vitizted by ciear
lenguage demonstreting the insurence company's priority and entitiement fo the proceeds.
(Sepiano v. Williemsburg Net. Ins, Co., supre,28 Cal.App.4th at pp. 538-538.) That
contractual liritetion Is not contained in this pelicy.

cA(12)E(12) Simply because these doctrines ere part of the contract and may potentiaily
restrict the emount of Progreselve's reimbursement dees not render the allegetions of the
compleint ectioneble. [¥3E] #M¥%The made-whcle rule and the common-fund doctrine are
both docirings of equity thet limit what the insurance company is entitled to recelve In
reimbursement from Its Insured. (Plut v. Firemen's Fund Ins. Co., supra, 85 Cal.App.4th at
pp. 103-104 [mede-whole rule gives rise tc en equitable offset]; Lee v. State Farm Mut.
£ute. Ing. Co., supre, 57 Cel. App. 3d 8t p. 467 reommen-fund doctrine Is prime exzmple of
the court exercising its inherent power to create exceptions to the besic rule on attorney
fees].) There is ncthing In eny of the cases tiscussing the made-whole rule or the common-
fund doctrine (pert I, ente) that requires the insurance company to conduct 2n investigation
before demending repayment,

Tt is & far cry from the limitetions on the arount the insurance company may recover from
ite insured to the conclusion that the insurer must investigate, determine, and advise its
ineured (who is represented by counsel) sbout the applicability of these twe equiteble
common-law doctrines before it seeks return of the money. Precledo cites no authorlty for
the proposition that this duty fells on the insurance company's shoulders. Indeed, the [*36]
languege of Love, suprg, 211 Cal. App. 3d et pege 1150, that no case imposes & duty on the
meeurer to aovise an Insured of the different lzgal theories or statutory previsions which an
insured could use to evoid policy exclusions” supports & contrary conclusion. Morecver, the
ineurence compeny is entitled to consider its own Interests especlally in the context of
conduct It engages in after it timely pays out benefits. (Love, supra, 221 Cal. App. 3d &t pp.
1148-1148,) There is nothing In the Insurance contract that requires this result either,

Logic dictetes that this burden should remein firmly on the back of the Insured, who has all of
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the informetion reguired to determine whether either of these doctrines provides & defense to
the insured. Here, Freciedo knows thet he has an etiorney end whet he peld thet persen,
Further, he hes the infermation &8 to what his total demeges were, end whether he was
mede whole by the settiement with the third party torifeaser.

Thus, we detect ne ectioneble brezch of contract in the ellecaticns of the cemplzint. As @
recult, we shall issue @ writ ¢f mandate directing the trial court to sustain the demurrer
without [¥371 leave to emend.

v
Precizde Hes Stated A Cause Cf Action For Unfair Or Fraudulent Business Preclices

Progressive ergues the trisl court erred when it concluded Preciado steted @ ceuse of action
for unfalr business prectices. It is here we part company with Progressive,

n his cross complaint, Precledo alleges Progressive has & "patiern and practice of seeking
med-pay relmbursement even though It never engaged in any discussicen, enalysis or
conclusion that the injured perty has in fect been mede whole” end "continues to seek[]
cums It 1s not entitled to 25 & matter of law to further its unlewful scheme.” Further,
Precizde slleges thet Frogressive has & "patiern end prectice of ignoring Celifernia Law by
ceeking 100% reimbursement for the emounts pald under its med-pay prevision, This
eystematic scheme Js contrary to lew, &nd is nothing more than & sharp, illicit business
practice.” Based on these key sllegetions, Preciedo elleges Progressive falls to Investigate
cleims, fails to properly explein policy benefits, mislec Precizde end misrepresented meterial
fzcts perieining to his cleim, imposes unecceptebly high reimbursement emounts, znd forced
precizdo to retain an [F5€] atlorney and incur economic deamages In order o recelve
proper benefits under the pclicy.

These practices, to the extent they are more generzl then the sllegations of the breach of
contract end preech of the covenant of cood feith and fair dealing causes of ecticn, state a
couse of sction. It mey be thet Freciede may not be able to edduce evidence &s to this
"pettern end preciice” of ectivities, £t this stege of the proceedings, however, we must affirm
the overruling of Progressive's demurrer as to this cause of actien,

CA{Z3YF(13) Business end Professions Code section 17200 provides: #¥3%%[a]s used in this
chepter, unfalr competition shell mesn end Include any untawful, unfeir or freudulent
husiness act or practice end unfalr, deceptive, untrue or misleading sdvertising and any act
rrehibited by Chepter 1 {cemmencing with Section 17500) of Part 3 of Division 7 of the
susiness zno Professions Code,” #¥2¢FThis statute "establishes three separate types of
unfeir competition, The stetute prohibits rractices thet are either 'unfelr,' or ‘unlewful,' or
sraudulent.’ [Citation.]" (Pastoria v, Nztionwice Ins, (2002) 112 Cal.App.4th 14580, 1486 [6
Cal. Rptr. 3d 148].) [*39]

cAcr4IT14) " VIS T Section 17200 "is not confined to enticompetitive business practices,
Lt 1s alsc directed towerd the public's right to protection from freud, deceit, and uniawful
conduct, [Citation,]" ' "Community Assisting Recovery, Inc. v. Aegis Security Ins. Co. (2001)
¢2 Cal.App.4th 88E, €91 [112 Cal. Rpir. 2d 3041.) Thus, "unfeir competition statutes have
slways been fremed in ‘broad, sweeplng language, precisely to eneble judical tribunzls to
ceal with the Innumerzable " 'new schemes which the fertility of man's invention would
contrive. * [Cltation.]’ [Citation.]" (Id. &t p. 884.)

A

Fraudulent Business Fractices
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CA{ZEYS 1B FRIETA frpudulent business practice under section 17200 e not besed upon
ronf of the commen lew tort of decelt or deception, but Is Instezd premised on whether the
cublic is ikely to be decelved.” (Pastoris v. netionwide Ins., supre, 112 Cel.App.4th at p.
14C8,) Stated encther way, “In orcer Lo stete & cabse of action under the fraud prong of
[seciion 172007 & pleintiff need not shew thet he or others were actually decelved or
confuser by the conduct or business prectice In question. "The "freud” prong of [section
17200] is unlike [#40G] common law fraud or deception. A viclation can be shown even if no
ene wee ectuelly deteived, refied upon the fraudulent practice, or sustained any demege.
Instest, I is only necessary to show thet members of the public are likely to be

deceived.' [Citetions.]" (Schnaell v, Hertz Corp. (2000) 78 Cal.App.4th 1144, 1167 [e3 Cal.
Rptr, 2¢ 438].)

Thue, the court concluded the plaintiffs in Fzctoriz v. Nationwide Ins., supra, 112 Cal.App.4th
et pages 1496-14%7, etzted @ clelm for & fraudulent business practice that was likely to
confuse consumers when they elleged the Insurence compeny knew that if hzd decided to
meke meteriel chenges to lts Insurance policies, but refused to tell policyholders of those
imminent changes until sfter it sold the pelicies to the customers.

In People v. McKele (1979) 25 Cal.2d €26, €30-631 [159 Cal. Rptr, 811, 602 P.2d 731], the
cizte cued the owners of @ mebile home perk for unfeir business practices. One of the slleged
cffending business practices was thet the owners regulred the tenants to sign & copy of the
perk's rules end reguletions that contzined provisions that the owners were barred from
enforcing as & metter of Jaw. (Jd. &t p. £35.) [*41] The Supreme Court had no treuble
concluding that these sllegations were sufficlent to stete an actionable freudulent business
prectice, {Ibid,) The owners' asserticn of contract rights the cwners did not heve wes likely to
decelve the tenants who were forced to sign those documents. {Ibid.}

Here, Preciado elleges thet Progressive engsges in the pattern end practice of esserting its
rights to 100 percent recovery of zll moneys it pavs to its insureds regardless of whether that
reimbursemnent should be denied eltogether or pertially due to the made-whele rule and the
common-fund cocirine, Further, Preciede slleges thet Progressive made material
misrepresentations end migled him (and presumebly each of its customers It mekes these
camie demends upon g& & matter of course) in this regerd. néd This conduct is likely to deceive
the public, For purposes of this pleading, we conclude that Preciado has stated a ceuse of
sction and the demurrer was properly overruled. nd

né While not properly before us on the ruling on this demurrer, in his briefing, Precizdo
submiltted & copy of the letter thet Progressive sent to him. It shows the caption "FINAL
NCTICE,” end stetes thet § 5,000 ic due, In & follow-up letter, Progressive zsserts that Lee v,
Cizte Farm Mut, Auto, Ins, Co., supra, 57 Cal. App. 3d 458, authorizes its reimbursement
recuest, but omits enything about that case’s epplicetion of the commoen-fund doctrine to
that recovery. This letter appears llkely to ceceive the public to the extent thet Progressive
distributes It without regard to its knowledge of its insured's rights to these offsets. [¥42]

nE We express no opinlon s to whether Preciadc's attorney fees constitute "injury in fact”
as required under section 17204, Frecizdo has alleged that the conduct has forced him to
incur "ecencmic damages” in addition to attorney fees.
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B
Unfalr Business Frectice

The etete of the law on whet censtitutes en unfelr business prectice in consumer cases is
comewhat uneettled in light of Cel-Tech Communications, Inc. v, Los Angeles Cellular
Telephone Co. (1959) 20 Cel.4th 163 [83 Cal. Rptr. zd 548, 973 P.2d 527].

Prier to Cel-Tech, whether a prectice was "unfair” under section 17200 required the court to
engece in & belending test. (See, e.g., Klein v. Eerth Elements, Inc. {1997) 59 Cel.App.4th
6eE, $6¢ [69 Cal. Rptr. 2d €23],) "Determination of whether & business practice or act is
wyrfair within the meening of the UCA entails examination of the impact of the practice or act
on ite victim, ' "... belenced egeinst the reesons, justifications &nd motives of the zlleged
wrongdeer, In brief, the court must weigh the utility of the defendent's conduct ageinst the
gravity of the herm to the elleged victim ., [*43] ..." [Citetion.]’ [Citation.]" (Id, at pp. 869~
£70.)

In Cel-Tech, cur Supreme Court concluded that In the context of @ dispute between business
cernpetitors, this belandng test was "toc ermorphous gnd previde[d] too little guidance to
courts ent businesses.” (Cel-Tech Communications, Inc. v. LoS Arigeles Cellular Telephone
Co., supre, 20 Cel.éth &t pp. 185, 187, n. 12.) Thus, the ccurt adopted the following test,
“Twihen a pleintiff whe claims o have suffered injury frem a direct competitor's 'unfair’ act or
practice invokes section 17200, the word 'unfair' in that section means conduct that
threstens an incipient viciztion of an entitrust lew, or vicletes the pelicy or spirit of one of
these lews beceuse Its effecis ere comparable to or the same as a viclation of the lew, or
ctherwise significently threetens or harms competition." (Id. et p. 187.) At the seme time,
the courl declared, "This case involves an ection by & competitor elleging anticompetitive
practices. Our discussion and this test ere limited to that context. Nothing we say relates to
actichs by censurners or by competitors elleging other kinds of violetions [*44] of the unfair
competition lew such as 'freudulent’ or wnlewfu!' bueinese practices or ‘unfair, deceptive,
urtrue or misleading edvertising,’ " (Id. et p. 1€7, fn. 12.) Thus, the court chose to leave for
zncther day whether this tesl of unfgirness applies to consumer cases as well,

The Courts of Appeal have struggled with which test should epply in the weke of Cel-Tech. In
Smith v. State Ferm Mutuel Automebile Ins, Co, (2001) 93 Cal.App.4th 700, 717-719 [113
Czl. Rptr. 2d 399], the court usec the ocriging! balancing test in & consumer action,
concluding that the Suprerme Court meent it when 1t sald It was expressing no opinion on the
applicetion of the Cel-Tech test to consumer zctions. In Schnall v. Hertz Corp., supra, 78
Cal.App.ath ot peges 1166-1167, the appelizte court edopted the Ce/-Tech test in a
consumer action concluding that an unfeir business practice clzim must be tethered to some
" Negisletively declared pelicy,” ™ Still other courts have feiled to take a stance concluding that
the unfzir business practices before them offended either test, (Pestoria v. Nationwide
Ins.,supra, 112 Cal.App.4th at p, 1497.)

CA(1€)Z(1€) We conclude [#4E] that HNI7Fihe balencing test should continue to apply In
consumer cases, In Cel-Tech, the Supreme Court declined to extend Its more narrow test to
consumer ceses. Merecver, it has yet te de so in the six years since that decision was
=nnounced. In ecdition, we believe section 17200's "unfair” prong should be read more
breadly in consumer cases because CONSUMETS &re more vulnerable to unfair business
practices then businesses =nd without the necessary resources to protect themselves from
sharp practices. One of the major purpecses of section 17200 is to protect consumers from
nefzricus business practices,

Here, the sllegations of the compleint are thet Progressive has 2 pattern and practice of
demending 100 percent of any moneys it pays out to its policyholders under the med-pay
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coversge without regerd te the compeny's oblicetlons under the mede-whole rule or the
commen-fund docirine, Further, Preciece zlleges that Progressive misleads its policyholders
znd mekes misrepresentations in connection with these activities, This alleged generelized
prectice fits the lengusge cfren vsed In conjunction with unfair business prectices as "
smmorel, unethicel, cppressive, unscrupuious or substentially [*4€] injuricus to
censumers.’ [Cltetion.1" (Smith v. Stete Farm Mutuel Automobile Ins. Co., supra, 93
Czl.App.4th at p. 71%.)

CA(17)3 (17} PHIETThe belancing test required by the unfalr business prectice prong of
cection 17200 le fect intensive end is not conducive to resclution st the demurrer stage. "
TUnfairness' is en equitable concept thet cannct be mechanistically determined under the
reletively rigid legal rules eppliceble to the sustalning or everruling of & demurrer.” (Schnall
v. Heriz Corp,, supre, 7& CzlApp.6th &t p. 1167.) The facts and evidence have not yet been
sdduced, Frogressive hes not yet hzd the opportunity to demonstrate its rezsons,

justifications, or motlves for its cencuct, Thus, we cenclude the demurrer wes properly
overruled es to Precleda's cause of action for unfair competition.

C

Unlawful Business Practices

ca(28)F(18) F¥I9TAn unlewful business practice under section 17200 is " 'an act or practice,
commitied pursuant to business actlvily, thet is at the seme time forbidden by law.
[Citzticn.] ™ (Bernerde v, Hlanned Ferenthood Federation of Americs (2004) 115 Cal.App.4th
322, 351 [8 Cal. Rptr, 2d 187].)

Here, Preciadeo asserts his cross-complaint [¥47] alleges @ vicletion of Penal Code section
£50, subdivision (b}(3). Thet section states, HKZOE (1) Tt Is unlewful to do, or to knowingly
zesist or conspire with any persen to do, &ny of the following: [P] ... [P] (3) Conceal, or
knowingly fall to disclose the occurrence of, an event that affects any person's Initial or
continued right or entitlemnent tc eny insurence kenefit or peyment, or the emount of any
beneft or peyment to which the person is entitled.” (Italics edded.)

ereclade's cross-compleint dees not allege that Progressive concealed the amount of
renefits to which Preclade was entitled. It slleges thet Progressive demanded more back
from Preciede then It was entitled because of the cperation of two separate equltable
defenses, As we have explained, Frogressive peid &ll of the benefits to Freclado to which he
wes entitled. Thus, the conduct alleged in the cress-compleint cannet be construed as
concealing the emount of the benefits to which Freciade is entitled. No viclation of this
statute Is pled in the cross-complaint.

Freclado further contends that his cress-complaint zlleges that Progressive generally
viclates the court-made lew of the [¥48] common-fund coctrine and the reguirements of
the covenent of good faith end fair degling. While this conduct may constitute fraudulent or
unfair business prectices, as framed by this crose-compleint, it does not rise to the level of an
unlewful business prectice, As we have zirezdy concluded, Preciade has not stated a cause
of actlon for breach of the covenent of cood fsith and fair dealing agalnst Progressive,
Further, to the extent that these two common-lew doctrines apply to Preciado’s case,
Precizdo hes not esteblished there is & burden on Progressive to investigate the facts and
circumnstances of these doctrines end advise its insured on each of them. Thus, these
zliegations will net sustain & claim thet Progresslve breached these common-law doctrines.

DISPOSITION

The petition is granted In part end denied in part. The slternative writ, having served Its
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purpose, is discharged. Let @ writ of mencete jesue commanding the superior court to vecate
e crder overruling the demurrer end in ite place enter & new oroer sustelning the demurrer

without leave to emend es to the first end second causes of ection end cverruling it s to the
third ceuse of action. The parties chall bear [*4E&] their own costs. (Cel. Rules of Court, rule

E6(1)(2).)

Elezse, 1., and Sims, 1., concurred.
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SarA M. THORPE
STHORPE@GORDONREES.COM

DIRECT DiAL: (415) 875-3132 GORDON & REES 11e

ATTORNEYS AT LAW
EMBARCADERO CENTER WEST
275 BATTERY STREET, Surts 2000
SanN Francisco, CA 94111

PHONE: (415) 986-5200
Eax: (415) 986-8054

WWW.GORDONREES.COM

January 18, 2008

Via Fax (213) 402-1901

| eslie Pereira, Esq.

Abeison Herron LLP

333 South Grand Avenue, Suite 650
Los Angeles, CA 90071-1559

RE: Netscape Communications Corp., etal v. Federal ins. Co., et al.

Dear Ms. Pereira:

Thank you for your's of January 17, 2006 and the copy of the Progressive v. Preciado
case. We request that you reconsider your position. The Progressive case does not address
the issues and arguments we note in our earlier letter requesting that your client voluntarily
dismiss its Ninth Cause of Action (violation of Section 17200). In fact, in Progressive, the court
found that the insured there could not maintain a breach of contract or breach of covenant claim
against the insurance company because no claim was being made that benefits were owed
under the policy. As the court noted: "Here, there are no aflegations in the pieadings that
Progressive did anything other than pay out the benefits to Preciade in a timely fashion.”
Further, the court noted that: "we detect no actionable breach of contract in the allegations of
the complaint.”

While St. Paul does not agree that your client has a meritorious claim for coverage under
the St. Paul policy, nonetheless, your client has pled breach of contract and breach of covenant
causes of action against St. Paul based upon alieged denial of benefits owed under the
insurance policy. As such, your client has an adequate remedy at law and is pursuing the
claims it should in order to have this court determine whether there is coverage for the lawsuits
filed and investigation conducted against your client,

We do riot believe your Ninth Cause of Action to be viable under California law and
request that you dismiss it o as to avoid the expense of bringing a motion to dismiss. We have
to file our mation on Thursday (tormorrow) and therefore will proceed to do so. [f you decide to
voluntarily agree to dismiss that claim, please advise immediately so that the metion can be
taken off calendar and instead an amended pleading can be prepared and responses made
to an amended pleading.

Thank you for considering this further.
Sincerely,

A
S Fingt

Sara Thorpe /
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