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l. INTRODUCTION

\°ZJ

Plaintiff lo Group, Inc. (“Plaitiff” or “10”) has moved for ssmmary judgment on the issues
of Veoh’s liability to lo for diret, contributory, and earious copyright infringement. Because 19
cannot support the requisiéements of either its direct mdirect claims, its motion should be
denied in its entirety. Moreover, becaus®'s own pending motion faummary judgment, based
on its entitlement to DMCA safe harbor fromaillo’s claims, would moot lo’s motion, the Court
need not even reach lo’s motion.

Even putting aside Veoh'’s entitlement to safebbg this is not a close case. Veoh is an
Internet service provider that allows users tarstvideo content. Users can upload video contept
directly to Veoh'’s website, or by using Veoh’s priefary software. Regarding lo’s claims for

direct infringement, the case law makes cleartt@at/eoh system’s automated “copying” of use

-

uploaded content lacks the requisitdition to establish direahfringement. As this Court

recognized in th&letcomdecision, such actions, toetlextent that they creacopies, are necessary

to have a working system for transmitting user canverthe Internet. To the extent lo seeks to hold

Veoh directly liable for the automated generatiothoimbnails to assist users in finding such
content, Veoh is also protected by the fair use doctrine.

lo’s claims that Veoh should be held indireditfble for the actions of its users are equall

<<

misplaced. It is undisputed that lo brought thigdait without ever bothamg to first notify Veoh of

the alleged infringements, and when lo suedihead already terminated access to all pornographic

content, including any of the allegedly infringing material. Theedsis no evidence to support that
Veoh had the right or the ability to control thikegedly infringing activityor derived a financial
benefit from it. There is simplgo evidence to support tieéements of 10’s clans of contributory of
vicarious infringement. To find Veoh indirecligble on the facts of th case would extend those
doctrines beyond all workable boundaries.

For these reasons, Veoh asks that the Coust iés motion because lo has not and cannot

establish the essential elements of its claimd,as moot because Veoh is entitled to DMCA saf

11%

harbor.

1
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. STATEMENT OF ISSUES

Whether lo’s motion must be denied becatibas failed to present evidence showing that

no reasonable jury could find for Veoh on all of tkeaential elements of 10’s claims for direct an

indirect copyright infringemengnd whether lo’s motion is mooted by Veoh'’s entitlement to DMCA

safe harbor.

[I. STATEMENT OF FACTS

The background for this case is set fortld@tail in Veoh’s Motion for Summary Judgmer

filed July 30, 2007 (Docket No. 77), which Veoh ingorates in this Opposition by reference as
fully set forth herein in accordance with Fedd&tales of Civil Procedure 7(b) and 10(c). The
following additional facts are also relevant to this Opposition.

Veoh is an internet service provider thiows users to upload and share videds.admits
that Veoh is capable of non-infringing udeand there is no doubt that Veoh is capable of subst
non-infringing uses. Users have uploaded and shared hundreds of thousands of videos on

date, Veoh has received notices of alleged cghyinfringement in one form or another in

connection with less than sevpercent of those videdsln addition to the video content submitted

by Veoh users, Dunning Decl. | 4, Veoh has edtar® agreements with prominent content
providers such as Turner, CBS, Us Magazine, RoatiTrack Magazine, €and Driver Magazine

and United Talent Agency tosdiibute their content on Vedh.

To search for videos on Veoh, users may ekggword search terms, in response to whigh

Veoh returns a page of search results in a gadh result identified ba title and a “thumbnail”,

which is a reduced-size screenshot extracted &mmeo. If a user clicks on a specific thumbna

! Declaration of Ted Dunning ("Dunning Deglff 2. The Dunning Decl. accompanied Veoh's o
motlon for summary judgment.

2 PI's. Resp. to Def's. First Set of RequestsAdmission, attached to thigeclaration of Matthew
Scherb in Support of Defendant Veoh's Ogjms to Plaintiff's Summary Judgment Motion
g"Scherb Opp. Decl.”) as Exh. A, No. 8.

Declaration of Ted Dunning Submitted in SuppmfrDefendant Veoh Networks, Inc.'s Oppositi
to Plaintiff's Motion for Summary digment ("Dunning @p. Decl") 1 6.

* Transcript of May 21, 2007 Deposition of Dmitryagiiro (“Shapiro Dep. Tr.”), attached to the
Declaration of Matthew SchefbtScherb Opp. Decl.”) as Exh. B3:17-19, 37:11-16; PI's. Mot. fo
Summary Judgment filed July 33007 (Docket No. 78) (PI's. Mg at 7. For the Court’'s

—

antial

eoh.

wn

1

convenience, all deposition portions cited in thgposition have been collected in the Scherb Opp.

Decl.
2
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on the search results page, he or she will seadetDetails Page” that contains the video and a

link called “Video Screencaps.” Clicking on the “¥l Screencaps” link sh@ihe user a set of 1

thumbnails of screenshots from the vide®he thumbnails help users search for videos on Veoh's

service and give users a quickea] without having to watch a vigleof the video’s content. The

creation of these thumbnailsas entirely automated procésdhe full-size screenshots underlying

the thumbnails never appeared on Veoh. Papa Dep. Tr. (Day Two) at 161:19-23.

Nearly all of the allegedly iniinging works at issue in thisase are less than a minute in
length, and the majority of these wéees than about six seconds in lengtBach of lo’s alleged
works have each been published in a multitud®whats, including on DVDs, VHS tapes, and o
lo’s internet sites. Compl. 1 2. lo gives avexgerpts of those videos for free on the Internet ar

has occasionally given away free DVDs to promote its works.

V. I0’S MOTION IS MOOT IF THE CO URT GRANTS VEOH'S PENDING MOTION
FOR SUMMARY JUDGMENT.

The Court need not reach thnerits of Plaintiff's Motionfor Summary Judgent, because
Veoh is entitled to safe harbor from all of 10’s claims pursuant tilose812(c) of the Digital
Millennium Copyright Act (“DMCA”), 17 U.S.C8 512(c), and has moved for summary judgme
on that basis. If this Court grants Veoh’s motibmwill obviate the need to consider 10’s motion.
As set forth in Veoh’s summary judgment motiorthi# Court finds that Veoh is entitled to safe
harbor, lo will be entitled to no monetary efland only to the injunctive relief permitted by 17

U.S.C. § 512(j), which is moot in this casejtas undisputed that Veoh had already disabled ac

> Dunning Opp. Decl. { 5; Declaratiof Keith Ruoff ("Ruoff Decl.} 1 13, 26 & Exhs. D, H. Thg
Ruoff Decl. accompanied lo's motion for summary judgment.
® Transcript of May 22, 2007 Deposition of JosephaP@Papa Dep. Tr. (Day Two)”), attached tg
the Scherb Opp. Decl. as Exh. C, 166:13id.7158 4-8 (“The screen caps feature provided a wa
get a little bit more information about the contehthe video, prior talownloading it.”); Dunning
Opp. Decl. 1 5.

’ Plaintiff's Responses to Defentzs Third Set of Requests for Adssions, attached to the Sche
Opp. Decl. as Exh. D, Nos. 65-78.

8 PI's. Resp. to Def's. Third Set of RequestsAdmission, attached to the Scherb Decl. as Exh.
No. 64; Transcript of May 25, 2007 Deposition of Kdghoff (“Ruoff Dep. Tr.”), attached to the
Scherb Opp. Decl. as Exh. E, 35:21 ("W allow trailers to be shown."d. 44:8-10 (“We do
provide free copies of DVD's to reviewers in magazjtie be able to allow them to write reviews
our films.”); id. 90:7-9 (discussing Plaintiff's “ére week of porn” promotion).
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to all pornographic content, includiray of 10’s alleged material ibune of 2006 before lo filed this

lawsuit. SeeVeoh’s Mot. for Summary Judgment at 24 (citi@grbis Corp. v. Amazon.com, Inc.
351 F. Supp. 2d 1090, 1111 (W.D. Wash. 2004)). SimilarlyCtiréis court faced cross summary
judgment motions, defendant’s on the ground thati entitled to sectiobl2(c) safe harbor, and

plaintiff's seeking a declaratioof liability for copyright infringement. That court held that

defendant was entitled to DMCA safe harbor, obviatirggneed to consider most issues of liability.

351 F. Supp. 2d at 1113 (“Corbis has filed a motigrpéotial summary judgment on its claims of
direct and vicarious copight infringement . . . . Once tlodaims arising from DMCA-protected
activity and the claims relating towregistered images have beeflex) only two direct copyright
infringement claims. . . remain.”)d. at 1298 (“The relief sought by Corbis for the alleged

infringements is prohibited undetMCA. As a result, even if @ois’s copyright infringement
claims can bare fruit, Amazon'’s liability protem ensures that theasins will whither on the

vine.”); cf. Hendrickson v. Amazon.com, I298 F. Supp. 2d 914, 918 (C.D. Cal. 2003) (grantir
summary judgment to defendasrt grounds that it was entitiéal DMCA safe harbor, not

addressing merits of vicariogtaim, and entering judgment in favor of defendant).

V. IO HAS FAILED TO SUBMIT EVIDEN CE TO ESTABLISH THE ESSENTIAL
ELEMENTS OF ITS CLAIMS AND ITS MOTION FOR SUMMARY JUDGMENT
MUST BE DENIED.

The party moving for summary judgment has thigahburden of establishing that there ig
“no genuine issue as to any matefadt and that [it] ieentitled to a judgment as a matter of law.”
Fed. R. Civ. P. 56(cBritish Airways Bd. v. Boeing Cd®85 F.2d 946, 951 (9th Cir. 1978) (“[The
burden of establishing that therenis genuine issue of materialct lies initially with the moving
party and resolution of all doulgbould be in favor of the party opposing the motion.”). To
warrant summary judgment, a pi&ff must present eviden@dfirmatively showing that no
reasonable jury could find for the non-moving partydibressential elements of its caddiller v.

Glenn Miller Prod., Inc.454 F.3d 975, 987 (9th Cir. 2006). Wheas here, the moving party fail$

1%

to carry its initial burden of production, the opposing party has no obligation to produce anyt}

g

ng.

Nissan Fire & Marine Ins. Co. v. Gritz Co210 F.3d 1099, 1102-1103 (9th Cir. 2000). Inferences

4
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drawn from any evidence produced must be e@m a light most feorable to the nonmoving
party. Eastman Kodak Co. v. Image Technical Servs., itz U.S. 451, 456 (19929¢cord Addisu
v. Fred Meyer, In¢.198 F.3d 1130, 1134 (9th Cir. 2000) (“Readneaoubts as tthe existence of
material factual issues are resolved against thnng parties and inferences are drawn in the lig
most favorable to the non-moving party.”).

Here, 1o has moved for summgugdgment on its claims of dict, vicarious, and contributo
copyright infringement, and must dsligh all of the essential elemermtisthose claims in order to
entitled to summary judgmé lo has not, and cannot, meet this burden.

A. lo has Failed to Produce Sufficient Evience of Copying of its Alleged Works

As a threshold matter, to establish the elemehits claims for eithedirect or indirect
copyright infringement, lo must meet its burdeshow that copying of its wis took place. Io ha
failed to meet its burden.

Copying can be proved by (1) direct evidenceayying or by (2) evience of access to a
work and evidence of substantial similarity betwé®e original and allegedly infringing work.
Smith v. Jacksqr84 F.3d 1213, 1218 (9th Cir. 1996). Hereséeks summary judgment on all of
claims without bothering to introduce sufficient eande that its alleged waskvere in fact copied,
or if so, how much of the works weecopied. 10’s entire factual discussion of the alleged infring
copies is in paragraphs 13, 14, dridof the Ruoff Declaration. lapparently now alleges that ten

works were infringed, Ruoff Decl. 14B8-15, but fails to support itsasins that these works were ir}

fact copied, and has failed to produsither copies of the works it alleges were infringed, or of the

allegedly infirnging copies. Regarding lo’s alleged wRrker Patrol,for example, Mr. Ruoff
summarily states that Hecated” a “portion” of that work on June 13, 200@. { 13. As

“evidence” that this video was copied, Mr. Ruoff submits only a copy of a Veoh Video Details

yht

ry

e

ts

ng

Page

for a video titled “Military Men”, and states thia¢ “observed the large image in the upper left hand

corner playing as a streaming Flash video filel”’§ 13 & Exh. D. Having failed to produce a copy

of the alleged worRiver Patro| explain how or whether thedige image” of “Military Men’he

observed copieRiver Patrol,or how much of the infringing wk the “portion” allegedly copied,
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there is insufficient evidence for this Court to determine whd¥heaar Patrolwas in fact copied.
lo’s evidence of the other alleged infringengeisteven more paltry and deficient. For

example, the extent of its “evidesi’ of copying ofits alleged work®on’t Ask, Don’t Tell, Detour,

Seamen, Heat, Island Guardian, and Bometp state that “I similarly withessed and documented

selections” from those works, and to attaathea detail pages of still images with names like

“piss12”, “piss4”, “GWN-Short Series”, and trigh Sex”, without explaining how these works

correlate to lo’s alleged infringed works, or howch of the infringing work the “portion” allegedly

copied. Id. { 14 & Exh. E. lo’s evidence of copying of ismaining alleged works is even weaker

still, consisting of one or two gas of “frames” from video files that Veoh produced in discover
and to which lo acknowledges Veoh had terminaiszess on its own accopdior to l0’s filing
suit® Id. 7 15 & Exh. F.

lo’s purported evidence of copying is insuféot to determine whethand to what extent
any copying of its alleged works ever took placeSéier v. Lucasfilm, Ltg808 F.2d 1316, 1319

(9th Cir. 1986), the Ninth Circuit held that:
There can be no proof of ‘substantial simildréapd thus of copyright infringement unless

[the claimed] works are juxtaposed with [@léegedly infringing works] and their contents

compared. Since the contents are matendlraust be proved, [Plaintiff] must either

produce the original oth®w that it is unavailable through fewult of his own. . .. The [bes

—

evidence rule] ensure[s] that proof of the infigment claim consists of the works alleged to

be infringed.
Accord General Universal Sys., Inc. v. L8@&9 F.3d 131, 145-47 (5th Cir. 2008)yidgmon v.

Array Sys. Corp.325 F.3d 572, 576-77 (5th Cir. 2003). ef@ourt should deny lo’s motion for
summary judgment on this basis alone. Courts even encumber a “non-moving [plaintiff] with
burden of proof in copyright cases to produeedheged infringed and infringing products for
comparison purposes at the summary judgment std@grKla v. Corel Corp.66 F. Supp. 2d 1129
1139 (C.D. Cal. 1999) (“To the extent that Berkla hat presented his other infringed database
review, Corel is entitled to summary judgments@ge generally Shaw v. Lindhei@i9 F.2d 1353,

1355 (9th Cir. 1990) (“Summary judgment is haihly favored on questions of substantial

° Pursuant to a stipulation entered by this €oarApril 26, 2007, Veoh produced to lo copies of

video files to which Veoh had terminated accessr ppo the filing of lo's lawsuit on June 23, 2008§.

Joint Stipulation Regarding Responses to Pifig\tDocument Requests and Maintenance of
Electronic Data(Apr. 26, 2007) (docket no. 70).
6
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similarity in copyright cases.”)Without any evidence of the worksiasue, 1o has failed to meet i
burden of production to prove copying and @wurt has no means of assessing whether any
underlying infringement exists.

B. Veoh Does Not Engage in Direct Infringement

Acknowledging that the relevant ealaw requires an internet sex® provider to act with th
requisite volition to be held dictly liable for copyright infringment, 1o apparently claims that
Veoh does so for four reasons: (1) because the ¥ggibm automatically copies and stores cont
uploaded by userd;(2) because the user content uploaettie Veoh system is automatically
“transcoded” into Flash format for viewing;)(Because the Veoh system automatically generats
“thumbnails” to assist in the location of user pd®d content; and (4) because Veoh's Terms of
required users to give Veoh permission to host ps®rided content. Nonef these actions are
sufficient to establish the requisite volition for ading of direct infringement, and to the extent |
seeks to hold Veoh directly liable for the autordageneration of thumbnails to assist users in

finding such content, Veoh is alscopected by the fair use doctrine.

1. Veoh Does Not Act With the Requisite Volition To Be Held Liable for Dir|
Infringement

To establish direct copyrightfimgement, Plaintifimust not only show ownership of a va
copyright, but also copying of elememtisthe work that are originak-eist Publ’'ns, Inc. v. Rural

Telephone Serv. Ca199 U.S. 340, 361 (1991Hunky Films, Inc. v. Time Warner Entm’t C462

ts

ent

\14
(7]

Use

O

ect

id

F.3d 1072, 1076 (9th Cir. 2006). The “copying” that mhesproved to establish direct infringement

involves more than mere automatic behavior; onhtisoal conduct can give se to infringement.
CoStar Group, Inc. v. LoopNet, In873 F.3d 544, 551 (4th Cir. 2004) (citiRgligious Tech. Ctr.
v. Netcom On-Line Commc’n Servs., |07 F. Supp. 1361 (N.D. Cal. 1995Jgga Enters. v.
Sabella No. C 93-04260, 1996 U.S. Dist. LEXIS 20470 (N.D. Cal. Dec. 18, 1928ker v.
Google 422 F.Supp.2d 492, 497 (E.D. Pa. 20@&)d by No. 06-3074, 2007 U.S. App. LEXIS

' While lo argues that Veoh may, in very limitedccimstances, upload contem behalf of certain

partnersseePl's. Mot. at 7, lo does not claim that Veoleelself uploaded the allegedly infringin

works at issue in this case, and so this is entirely irrelevant to lo's claims.
7
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16370, at *6-7 (3d Cir. July 10, 200Hield v. Google, In¢.412 F. Supp. 2d 1106, 1115 (D. Nev
2006);Newborn v. Yahoo!, Inc391 F. Supp. 2d 181, 186 n.3 (D.D.C. 2005).

This means that for direct liability, theo@yright Act only inculpates “conduct by a persof

who causes in some meaningful way an infringeme@bStar 373 F.3d at 549. “[S]omething

=

more must be shown than mere ownership odahme used by others to make illegal copies. There

must be actual infringing conduct with a nexulfisiently close and causal to the illegal copying

that one could conclude that the machine ovnaself trespassed on the exclusive domain of the
copyright owner.”Id. at 550; see alsad. at 549 (noting that the stapeticle of commerce doctrine

of Sony Corp. v. Universal City Studios, In#64 U.S. 417, 442 (1984) eliminated strict liability for

copyright infringement when the maker of a/ide has constructive knowledge of purchasers
making infringing uses).

Therefore, websites that merely provide mfo where users may share content lack the
requisite volition to be held lidd for direct infringement. For example, this Court’s semiNgtcom
decision declined to impose ditdiability for copying, distribtion, and display on an Internet
service provider and a website ogerdor merely providing a forum fahe sharing of content. 9(

F. Supp. 1371-73, 1381-82. Plaintiff’'s proper remedg against the offending users for direct

infringement, as the forum providers’ actions wé&retomatic and indiscriminate” and could have

just as easily been “done” by aather number of forum providensl. at 1372. Holding the forum
providers were not directly liable, this Court noted that “[blilliof®its of data flow through the
Internet and are necessarily stbron servers throughout the network and it is thus practically
impossible to screen out infrimgg bits from noninfringing bits.1d. at 1372-73. In another case
before this Court, a bulletin boaogherator (the predecessor to asite operator) was not liable fq
direct infringement when she did not upload or download the infringing content herself, even

she encouraged infringement, knew it wasigain (touting the “HUNDRED's of $$$$$$$$ wortl

of games” for free), monitored it, and profited frantby selling hardware to help her users make

copies of games that could be agdled to her bulletin boardpega 1996 U.S. Dist. LEXIS 20470

at *7-8, *19-20 (“[W]hether Sabella knew her .users were infringing o8ega’s copyright, or

8
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encouraged them to do so, has no bearing onhe@h&abella directly caused the copying to
occur.”). Likewise, irField, Google’s automatic provision of cach@xhckup) copies of third-party
webpages to its users at the usdigction did not giveise to direct liality. 412 F. Supp. 2d at
1115. The court reasoned that “Google is passitge“‘computers respnd automatically” to
requests,” and without a “request, the copy wouldoeatreated . . . and th#leged infringement at
issue in this case would not occuid.

In CoStar the Fourth Circuit adopted this Coumletcomapproach and analogized the
operators of content-hosting websites “to oigleof a traditionacopying machine whose

customers pay a fixed amount per copy and opératenachine themselves to make copies.”:

When a customer duplicates an infringingrkyahe owner of the copy machine is not
considered a direct infringer. Similarly, &R who owns an electraniacility that responds
automatically to users’ input is not a diredrimger. If the Copyright Act does not hold the
owner of the copying machine liable as a direfsinger when its customer copies infringit
material without knowledge of the ownerettSP should not be found liable as a direct
infringer when its facility is used by a suliber to violate a copyrigt without intervening
conduct of the ISP.

373 F.3d at 550accord Netcom907 F. Supp. at 1368-70 (making ttame analogy). Therefore,
Loopnet, a website hosting and displaying usdmstted photographs and other information, wa
not directly liable for its usrs uploading unauthorized photographacted as mere conduild. at
551, 555 (Loopnet “provide[d] a system that automdtideansmits users’ material but is itself
totally indifferent to the material’s content. Inghway, it functions as doestraditional telephone
company when it transmits the contents sfusers’ conversations”). Even though Loopnet
reviewed each uploaded photograph pttomaking those photographs public to ensure each in
depicted real estate and that edahnot contain an obvious copght notice, this practice did not
render its hosting @olitional act, id. at 547, 556, and Loopnet was entitled to summary judgme
Id. at 557.

Likewise here lo has failed to produce any evidence showing that Veoh acts with the

requisite volition to be helddble for direct infringement of 1o0’s alleged works. A<oStar Veoh

fact

nt.

was a conduit for material submitted by its users. Any automated processing of uploaded vigleos

does not alter this. Operatingtiveven less involvement than Loopnet, Veoh does not review |

9
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prior to publication to determinghether they should or shoubdt be published, and any such
review would be infeasiblé. The undisputed facts show onlyath/eoh employees made extremel
limited post-publication review of content eoh and, when appropriate, removed access to
content that violated Veoh’s Terms of Useluding content suspected to be infringfig.

While lo citesPlayboy Enters. v. Webbworl€91 F. Supp. 543 (N.D. Tex. 1997) as suppprt
for its direct infringement claim, the website operatoMebbworldfaced direct liability because he
provided the infringing content hira. Users of the website did not upload their own content;
rather, the website operator culled hdnages from Internet newgroupkl. at 549. The operator
“took affirmative steps” by ‘foll[ing] the Internet.” I1d. at 552. Veoh, on the other hand, did not

seek out lo’s content. Content on Veoh is upldaaleusers or, in very limited circumstances not

relevant to this case, Veoh may upload content on behalf of certain partners. Dunning Decl.|Y 4;

Shapiro Dep. Tr. 33:17-19, 37:11-16.

Similarly, lo’s reliance orPlayboy Enters. v. Hardenburg882 F. Supp. 503 (N.D. Ohio
1997) is misplaced. IHardenburgh a bulletin board operator wésund directly liable when the
operator encouraged users to upload content sbdk to the system and manually reviewed each
file uploaded before making thiiie accessible to all usersd. at 513. Hardenburgh then, is
readily distinguished on its fact§/eoh did not review videosipr to making them available to

users. Transcript of March 26, 2007 Depositioif@d Dunning (“Dunning Dep. Tr.”), attached tq

A4

the Scherb Opp. Decl as Exh. F, 129:24 to 13®&pa Dep. Tr. (Day One) 35:6-8. Moreover,
courts in this District, irfabella and the Fourth Circuit, i@oStar have properly rejected the

Hardenburghapproach as inconsistent with copyright law.Sabella the bulletin board operator
“monitored the uploading and downloading of gammegreat detail,” 1996 U.S. Dist. LEXIS at *1P,

but ultimately, this Court recogred that whether the operator knefaor encouraged infringement

while possibly relevant to seconddigbility, was irrelevant to dir liability. It was error for

Hardenburghto base its decision, as it cleadil, on encouragement and revieseeCoStar 373

X Dunning Dep. Tr 129:24 to 130:156ranscript of May 21, 2007 Depitien of Joseph Papa (“Papa
Dep Tr. (Day One)”), attached to the Sdh®pp. Decl. as Exhs. F & G, 35:6-8.
2 Dunning Decl. 4] 9-12; Dunning Dep. Tr. 18%0 126:16, 128:20-23, 13&7; Papa Dep. Tr.
(Day Two) at 233:23 to 234:17.
10
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F.3d at 549-550 (stating a similar principlege als@ Melville B. Nimmer & David Nimmer,

Nimmer on Copyright § 12B.01[A][1] (noting\'etcomremains the touchstone” whigebbworld

Hardenburgh and their predecesséiiena are “disapproved” by courts and by Congress through

legislative history).
lo makes the same error here, arguing bleaiuse Veoh “reviews or screens,” Veoh goe
even further than the defendanHardenburgh.PI's. Mot. at 13-14. In doing so, lo is wrong on

the law, and misrepresents the evidence to wihidkes. Even if Veoh reviewed files before

A

making them available, which the evidence shows it doe¥ tiwif would not subject Veoh to diréct

liability. Moreover, to support its claim that Veoh reviews filesadgues that “[f]irst, Defendant

reviews or screens files by only aptiag files which users agree lioense to Defendant to be

exploited on to its system.Id. The testimony lo cites does not support its argument. Mr. Shapiro

and Mr. Papa merely state that users musstegwith Veoh to uplahfiles and that during
registration, users agree thatdlemay make any uploaded videos available on Veoh. Shapiro

Tr. 23:6-14; Papa Dep. Tr. 12:2-5,:84-19. This is not review @creening. lo also argues that

Veoh “reviews files to ensure they are videoditapable of being shown on its system,” citing t¢

Papa Dep. Tr. 12:10-17:21. This statement is equableading, as the citgubrtions of Mr. Papa’s

deposition only show that Veoh'’s system automaticajgcted files that were nah fact video files
The pre-publication “review” that lattributes to Veoh is all paof the automatic and necessary
processing of video files, includy that Veoh’s computers automatically confirm that uploaded

are in fact video files, thatitll-party software converts videtefs to Flash format, the automatic

generation of thumbnails from videtzshelp users locate videosdalearn about their contents, and

Dep.

N4

1%

files

the indexing of newly submitted videos. Dunning Dep. Tr. 132-33 135, 138; Papa Dep. Tr. (Day

Two) at 155:5-6; Dunning Decf. 6; Dunning Opp. Decl. 11 3-5.
To the extent that lo claims Veoh “completés’review of files aftepublication, PI's. Mot
at 14, this statement is false and also a legal rastest As noted, any comprehensive is infeasi

and therefore Veoh cannot and does not hayaiay of reviewing all files post-publicatiorSee

13 Dunning Dep. Tr 129:24 to 130:1Bapa Dep. Tr. (Day One) 35:6-8.
11
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Dunning Dep. Tr 129:24 to 130:1Bapa Dep. Tr. (Day One) 35:6-8. Veoh only engages in limjted

ad hocpost-publication reviek? Papa Dep. Tr. (Day Two) at 203:4-15; Dunning Dep. Tr. 136-37.

As is clear fromCoStarandSabella even pre-publication review deoeot give rise to volition, let

alonead hocpost-publication review.

lo also refers to that fact that user content uploaded to Veoh'’s system is automatically

converted to Flash format, to support its argumeaitWeoh should be held directly liable. PI's.

Mot. at 14. As lo acknowledges, users submit vides to Veoh in “multipleformats.” PI's. Mot.

at 5;cf. Dunning Dep. Tr. 62:19 to 63:5 (“There are saVbundred video formatat least.”). Veoh
utilizes widely-used third-party software thatnelg automatically encodes user-submitted videgs

into Flash format for compatibility purposes, becaigevast majority of Web users have software

that can play videos in the Flaformat. Dunning Opp. Decl. § Bf’'s. Mot. at 5 (noting it is
“technologically impractical” tolsow videos in a variety of forats and that Veoh encodes video
into Flash because the “formatsispported by most users’ browserS")The conversion to Flash
format is an entirely automatgrocess. Dunning Decl. 1 6. WhVeoh pre-selects some encodi
specifications, such as frame rateePl's. Mot. at 5, these specifications are simply default
parameters passed along to the encoding softamening Opp. Decl. 1 3, and are the same for
each vided® Content uploaded to any website widhuire automatiprocessing prior to
publication. Automatic transcoding to Flash fatns no more volitional than the processing
undertaken by the website operator€oStar Netcom Sabella or Field andParker.

Similarly, lo’s suggestion that Veoh’'s condstiould be considered volitional because its
storage of content is more thaansitory, Plaintiff's Motion aiL4, is misplaced. The length of

storage has no relation to whether the copy platstbrage was placed there by one person or

4 While lo notes that \h, for a brief period of time beforisallowing adult content, checked
“sexually explicit video files to detmine if they should be tagged as “gay” or “straight,” PI's. M
at 4 (citing Papa Dep. Tr. (Day Two) at 28245:17). lo offers no evidence about the
comprehensiveness of this review or evidenceghah review conveyedg actual or constructive
knowledge to Veoh of any infringement.

15 See alsa/eoh Networks, Inc.’s Supplemental Resses to Interrogatory Nos. 6, 21, and 22,
attached to the Scherb Decl. as Exh. E, &apia Dep. Tr. (Day One) at 124:3-17, 125:7-12
(“Adobe's Flash player has something like 9&pat penetration in the browser market, so a

video formatted into Flash can be played by alxiut anybody on the Web.”); Dunning Decl. 6.

16 papa Dep. Tr. 127:1-4, 128:16 to 12%cherb Decl., Exh. E at 3.
12
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another. Moreoveletcom the only case lo cites to suppoiistargument, dealt both with the
temporary storage of content by laternet Service Provider, butsal the indefinite storage by the
bulletin board operatoNetcom 907 F. Supp. at 1381-82. LikewigapStarandSabellaboth

involved content residingn servers indefinitely.

The evidence shows that Veoh never directly copied, distriB(fetformed, displayed, or]

made derivative works on its own volition. Whiledggues that Veoh is melike the defendants i
WebbworldandHardenburghthen inCoStaror Netcom the evidence supports the opposite

conclusion. The evidence fails to show that Vaoted with the requisiteolition and at the very

least creates a question of feefjuiring denial of lo’s motion fasummary judgment on liability for

direct infringement.

2. Veoh's Creation of Thumbnails is Also a Fair Use

To the extent lo seeks to hold Veoh diletiable for the automated generation of
thumbnails to assist users in findivideos, Veoh is also protectieg the fair use doctrine. The

Ninth Circuit has held that websites that geteethumbnail images from full-size works engage

fair use. Perfect 10, Inc. v. Amazon.com, 87 F.3d 701, 725 (9th Cir. 2007) (“Google has p}{

Perfect 10’s thumbnail images (along withlilimns of other thumbnail images) to a use
fundamentally different than the use intentdgdPerfect 10. In doingos Google has provided a
significant benefit to the public.”Kelly v. Arriba Soft Corp.336 F.3d 811, 818-22 (9th Cir.2003
(holding Arriba’s use of thumbnail images to hitpusers locate images on the Internet was a f

use that was transformative and adfé to the public). To evaltawhether a use is fair, courts

1" Regardless of whether Veoh acts with the igituvolition, Veoh has not violated lo’s
distribution rightbecause it does not distribute "copies.'ttidm 106(3) defines the “distribution”
right as the rightto distributecopies. . . “ 17 U.S.C. 8106(3) (empsia added). “Copies,” in turn
is a defined term and is specifically limited“‘toaterial objects.” 17 U.S.C. § 101. As Professor|
Nimmer has stated, “[ijnfringement of [the dibtition right] requires aactual dissemination of
either copies or phonorecords.” 2 Nimmer on Capwr§ 8.11[A], at 8-124.1.”). While the Ninth
Circuit stated in dicta that "[tihe Supreme Court hradicated that in theattronic context, copies
may be distributed electronicallperfect 10487 F.3d at 718, courts tHzdve considered the issus
disagree.Agee v. Paramount Commc’ns, |89 F.3d 317 (2d Cir. 1995) (holding that the
unauthorized satellite transmigsiof a copyrighted televisionggram was a performance, not a
distribution, because no matarobject changed hand§at’l Car Rental Sys., Inc. v. Computer
Assoc. Int'l, Inc. 991 F.2d 426, 434 (8th Cir. 1993) (“[E]vertkvrespect to computer software, th
distribution right is on} the right to distribwg copies of the work)”
13
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consider the equities in the cert of four non-excluse factors: “(1) the pypose and character of
the use, including whether such use is of mmercial nature or i®r nonprofit educational
purposes; (2) the nature thfe copyrighted work; (3) the amouartd substantiality of the portion
used in relation to theopyrighted work as a whole; and (4¥ effect of the use upon the potentig
market for or value of the copyrighted work.” W7S.C. § 107. Here, the first, third and fourth

factors weigh in favor of fair usand the second factor gés only slightly in faor of lo if at all.

The first factor weighs strongly in favor ofiading of fair use, as Veoh’s use of thumbnajils

is both highly transformative and non-commerciabth Google and Arribareated thumbnails th3g
were diminutive versions of full-size images anddithose images to help users locate images
determine whether they wanted to view thik$ize images. Veoh’s thumbnails help users find
videos on Veoh's service, and provide usersiekgdea, without watching a video, what that
video’s contents will be like. Dunning Opp. De%I5; Ruoff Decl. 1 13, 26 & Exhs. D, H. Whe
users search for videos on Veoh, they enter keywords and Veoh returns a grid of videos, ea
identified by a title and a thumbnail of a screatglom that video. If users click on a video’s
thumbnail, they see a “Video Details Page” ttattains the videom a link called “Video
Screencaps.” Clicking on the “Video Screencdps's shows the user a set of 16 thumbnails of

screenshots from the videtd. Thus, as ifPerfect 10andKelly, the thumbnails serve an

information location purpose. Veoh's thumbnails arguably even more transformative, because

the thumbnails are not merely diminutive versionfufifsize images, but arstill images extracted
from a different form of content: videos. Ttimbnails do not incorpate the entirety of any
video, but are only reduced-sizedesnshots of a fraction of tlsereenshots that comprise any
given video.

There is also no evidence that Veoh's usthaombnails was commearti During the period

at issue in this litigtion, June 1-22 of 2006, there wasaadlvertising on Veoh, and Veoh did not

charge users for viewing videos or for membersloipsubscriptions. Declaration of Joseph Papa

(“Papa Decl.”® 1 2. InPerfect 10and inKelly, the Ninth Circuit found faiuse despite the fact that

'8 The Papa Decl. accompanied Veoh's own motion for summary judgment.
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Google had adveriisg relationshipsPerfect 10487 F.3d at 722, and when on appeal Arriba never

contested that its search engivea a limited commercial purpos&lly, 336 F.3d at 818.
Regarding the second factor, while 10’s allégeorks may be creative, they have been

previously published in a multitude of formaits¢luding on DVDs, VHS tape and on Plaintiff's

internet sites. Compl. 1 2, 8; RuDep. Tr. 96-98. The same facts led Bexfect 10court to

conclude that the second fair daetor, the nature of the copghted work, weighed at best only

slightly in favor of the plaintf and contributed little to the fairse calculus. 487 F.3d at 723, 725

The same is true here.

The third factor weighs ifavor of fair use. IfPerfect 10andKelly, the Ninth Circuit held
that incorporating the entire contents of a full-sreage in a thumbnail “was necessary . . . to al
users to recognize the image andide whether to pursue more information about the image of
originating [website].ld. at 724 (quotindelly, 336 F.3d at 821). Otherwise, “it would be more
difficult to identify it, thereby reducing the efsilness of the visual search engin&d” (quoting
Kelly, 336 F.3d at 821). Thus, the Ninth Circuit canled that the “amountattor favored neither
party. Id. In this case, Veoh uses far less of theinalgwork: it merely uses a few thumbnails of
screenshots to identify an entineleo. A screenshot is “such arsignificant porton of the comple
copyrighted work as a whole” that in these circlanses, the “third factawill almost always weigfh

against the [content owner]Sony Computer Entm’t Am., Inc. v. Bleem, LRC4 F.3d 1022, 1028

29 (9th Cir. 2000) (holding that use of screen slobtanother’s video game for advertising a video

game player is fair use). Thereforastfactor also favors Veoh and fair use.
Finally, the fourth factor weighs in favof fair use because Veoh’s thumbnails have no

effect upon the potential market for or valudghad copyrighted work. lo sells videos and, for

promotional purposes, gives away DVDs of theseosdnd offers excerpts of those videos online

for free. See, e.g.Ruoff Dep. Tr. 35:21 (“We do aNwtrailers to be shown.”jd. 44:8-10 (“We do
provide free copies of DVD'’s to reviewers in magazite$ie able to allow #m to write reviews @

our films.”); id. 90:7-9 (discussing Plaintiff's “free weel porn” promotion). Veoh’'s thumbnails,

D.

the

)

|

reduced-size screenshots from these and othevsyjitbardly compete. “[Blecause thumbnails were
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not a substitute for the full-sized images, they bt harm the photographer’s ability to sell or

license his full-sized imagesPerfect 10487 F.3d at 724elly, 336 F.3d at 821-22. If thumbna
do not harm the market for full-size images, theytainly do not harm the market for videdsf.

Bleem 214 F.3d at 1028-29 (screenshots are an insignifpzantion of a larger audiovisual work).
Moreover, lo has provided no evidence of maham from Veoh'’s thumbnails, and “market harm
cannot be presumedPerfect 10487 F.3d at 724.

As three of the fair use factors weigh in favoadinding of fair useand one weighs at beg

—

only slightly in 1o’s favor, thaindisputed evidence establishesttffeoh’s use of thumbnail images
to aid its users in locatingdeos is protected by the fair use dowt. At the very least, there is a
material issue of fact as to Veoh’s protection by the doctrine thaires denial of Io’s motion for
summary judgment.

C. Veoh is Not Secondarily Liable

lo has also failed to marshal evidence sugfitito support the elements of its claims for
secondary copyright infringemenAlthough the Copyright Act deenot provide for secondary
liability, courts have imported into copyright lathe doctrines of contributprand vicarious liability,
from common law.Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, L&15 U.S. 913, 930-31
(2005). lo’s motion for summary judgment on kEsndary liability claimsails both because it has
not met its burden to prove underlying acts oédinnfringement by third pies, and because it has
failed to come forward with édence to support the elements of its contributory and vicarious

infringement claims.

174

1. lo has Failed to Submit Evidence ofdlerlying Infringement by Third Parties

“Secondary liability for copyrigt infringement does not exis the absence of direct
infringement by a third party.Perfect 10487 F.3d at 725 (quotinf§&M Records, Inc. v. Napster,,
Inc., 239 F.3d 1004, 1013 n.2 (9th Cir.2001)). Plaintgéts the burden of prawg the existence o}
third-parties’ infringements and courts will not infer such infringement, even in the preliminary
injunction context where evidentiaburdens are arguably lessonéd. at 726 (“There is no

evidence in the record directly establishing tiegrs of Google’s search engine have stored
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infringing images on their computers, and the distourt did not err in declining to infer the
existence of such evidence.”). As discussefidntion V above, lo has produced insufficient
evidence that any Veoh user made an infringingofise’s works. At the very least there is a
material issue of fact as to whether any direct infringements eiMss$. alone defeats lo’s motion f

summary judgment on its secondary claims.

2. The Evidence Does Not Support lo’safbhs of Contributory Infringement

lo has also failed to presestidence to support the elemeaotsts contributory infringemer
claim. “One infringes contributdy by intentionally inducing or ezouraging direcinfringement.”
Grokster 545 U.S. at 930. To be liable, one margtwith knowledge of another’s infringing
activity and must induce, cause, or migiéy contribute to that conducPerfect 10487 F.3d at
727. In the “context of cybgrace,” the Ninth Circuit has ffther refined this testld. at 728. A
computer system operator can be held contributbable if it “has actuaknowledge that specific
infringing material is available ugj its system” but “fails to purge &lu material from the system.]
Id. (citing Napster 239 F.3d at 1021-2Netcom 907 F. Supp. at 1375). A computer system
operator may also be liable for “tiduting a product distributeeseaio infringe copyrights, if the
product is not capable of ‘substal’ or ‘commercially sigificant’ noninfringing uses.”ld. at 726
(citing Sony 464 U.S. at 442). Here, it is undisputkdt Veoh had no actual knowledge of the
specific allegedly infringing material, and lo Haged to present any evidence that would suppq
constructive knowledge. Moreover, because Veuwl@bsite and software have substantial and
commercially significant non-infringing uses, itimproper to impute knowledge to Veoh for the
distribution of its products. Thergalso no evidence atl to support that ieh induced, caused, ¢

materially contributed to the allegedly imfging conduct at issue in this case.

a. Veoh Had No Knowledge of the Specific Allegedly Infringing
Material at Issue in this Case

In Napster the Ninth Circuit “considered claims that the operator of ectenic file sharing

system was contributorily liable fassisting individual userto swap copyrightechusic files storeg

on their home computers with other users of the syst&arfect 10487 F.3d at 728 (citing
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Napster 239 F.3d at 1011-13, 1019-22). The Ninth Circuitdi¢apster liable, but only because it
knew of “specific infringing material” and &iled to block access to such filedd. (quoting
Napster, 239 F.3d at 1022).

It is undisputed that unlike Napster, Vewdd no actual knowledge tife specific alleged
infringements®® 1o never provided Veoh with notice of any alleged infringements on Veoh's
system before filing this lawguat which time Veoh had alreadysabled access to all pornograp
content, including any db’s alleged materia’

There is also no evidence to support thabfvbad constructive knowledge of the alleged
infringing material. 1o concedes that nondl# alleged infringements it identified on Veoh
contained copyright notices, Schéecl., Exh. J, No. 58 (PI'Resp. to Def's. Second Set of
RFAs), and lo testified at deposition that non¢hefworks identified Plaintiff in any way. Ruoff
Dep. Tr. 55:13-16 (“I don't remember seeing any rafeesto Titan Media within those audio-visy
works that | downloaded through Veoh.it; at 56:19 to 57:13 (same for thumbnaffs)Even if the
allegedly infringing works had copgfit notices or attribution, suchdtures are not evidence thal
work is unauthorized, only that someone clatheswork. Knowledge of “specific infringing

material” is required Perfect 10487 F.3d at 729. A content owner:

cannot know that any given image on the inters@tfringing someone’s copyright merely
because the image containsopyright notice. Google would neeadbre information in orde
to know whether the operator of that thpdrty website [posting ¢himage] created the
work, licensed its use or instead was illegdliigplaying an infringing copy of it.

Perfect 10 v. Google, Inc416 F. Supp. 2d 828, 853 (C.D. Cal. 2006) (holding that Google was

therefore not a contributory infringer). As rettgrstated by the Ninth Circuit in analyzing the

related DMCA inquiry concerningoaistructive knowledge of infringemts, even when “titillating”

19 Even had lo provided Veoh with notice, which it did not, there may still have been a factua
preventing summary judgmenBee Netcon®07 F. Supp. at 1374-75 (“Since Netcom was giver
notice . . . there may keequestion of fact.”).
0 Scherb Decl., Exh. K, Nos. 21, 22, 2 Exh. L, No. 61 (lo admits it “never sent any notice tg
Veoh regarding infringements atg] copyrights, apart from communications in connection with
action”); Ruoff Dep. Tr. 57:9-23; 60:6 to 61:6.
L In its summary judgment motion lo identifiene allegedly infringing work bearing the
TitanMedia logo, but the logo does not appear énvildeo until more than four minutes into the
video. Ruoff Decl., Exh. F at 2 (showing theafiMedia logo appearing at 4 minutes and 42
seconds into the excerpt, iaslicated in the top rightorner of the printout).
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photographs are described as “illegat™stolen,” (which was not thcase here) courtdo not place
the burden of determining whether [theyg actually illegal on th service provider.Perfect 10,
Inc. v. CCBIll LLG __ F.3d __, 2007 U.S. App. LEXIS 12508, at *19 (9th Cir. May 31, 2007)

(noting that photographs couldvebeen untruthfully describex “stolen” to create buzz and

excitement only)see also Corbis351 F. Supp. 2d at 1107-08 (“The issue is not whether Amazon

had a general awareness that ai@agr type of item [celebritphotos,] may be easily infringed;”

rather, whether Amazon knew of specific infringements.”).

Even if the allegedly infringing material had coigyt notices or attribution, it is not feasil
for Veoh to review every user submission befbre made available on the Veoh system, Dunnin
Dep. 129:17 to 130:15; Shapiro Dep. Tr. 84:185%dl, and the law places no such burden on a
service providerCCBIll, 2007 U.S. App. LEXIS 12508, at *10[&] service provider need not
affirmatively police its users.”). The mere dfyilto review does not render a service provider

contributorily liable. As recently statdxy another court considering this issue:

Nor does Google obtain actual knowledge éfiigement as a result of its alleged
monitoring practices. . .. [M]erely becauseo@le may have reserved the right to monitg

e

=

its AdSense partners does not mean thatutdcthereby discern whether the images served

by those websites were subjéztcopyright. Only upon recaiwg proper notice of alleged

infringement can Google determine whethenagiAdSense partner has violated the terms

of Google’s AdSense Program Policies.
Perfect 10416 F. Supp. 2d at 85df. Netcom 907 F. Supp. at 1375 n.21A(policy and practice of]

acting to stop postings where taas inadequate knowledge ofringement in no way creates a
higher standard of care under thep@aght Act as to subsequent cfas of user infringement.”).

To the extent Veoh reviewed videos onaahhocbasis after publication, its review was

jON

limited and could not confer knowledge of infringatheAs lo points out, reviewers largely woul
catch and correct improperly ratedmis-categorized adult materidPl's. Mot. at 4 (citing Papa

Dep. Tr. (Day Two) 203:4-15%ee also supra.14. Employees would do this by reviewing

metadata submitted with each video and the thumbnails associated with the video. Papa Dep.

50:15-17. lo misleadingly refers tiis as “filtering” on page 8 ats motion. Papa Dep. Tr. (Day
One) 113:9-24. The cited deposition testimony aihér evidence only demonstrates that such

review wasad hocand largely accomplished by Veoh employees as they spot checked videos
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appearing in prominent places on the website, asche home page or on a featured videG4ist.

Dunning Dep. Tr. 136-3%ee generallyPapa Dep. Tr. (Day Two) 233:23 to 234:17.

lo’s argument that there were “red flagsattvould, as a matter of law, confer constructive

knowledge of infringement on Veoh (PI's Mot. forBmary Judgment at 28) fails. First, lo cannot

establish “red flags” because its works whmmfessional” looking. Swice providers are not
required to draw such broad generalizations abontent; they need onfespond when aware of
specific infringementsPerfect 10487 F.3d at 723;f. Corbis 351 F. Supp. 2d at 1107-08 (“The
issue is not whether Amazon had a general awasahat a particular type of item [celebrity
photos,] may be easily infringédather, whether Amazon knew specific infringements.”).

Moreover, the allegedly infringing wks in this case were hardly “blatant” infringements in terni

s of

labeling and length as lo claims. lo has admitted that nearly all of the allegedly infringing works

were less than a minute in lehgand the majority of these wdess than about six seconds in
length. Scherb Opp. Decl., Exh. D, (PI's. Rasef’s. Third Set of Requests for Admissions,
Nos. 65-78).

lo’s remaining arguments for knowledge equally lack merit. Its citation of 18 U.S.C. §
and claim that Veonh failed to comply with thesen’s labeling requiremenPl’s. Mot. at 29, are
irrelevant. Section 2257 has nothing to do vtiputed knowledge, oropyright law for that

matter, and is irrelevant to this c&deFurther, 10’s suggestionahits copyright registrations

2257

somehow put Veoh on notice of thlkeged infringementis baseless. PI's. Mot. at 29-30. The only

%2 Sometimes employees also categorized vitle®gs saw as “featured”, meaning the video may
receive more prominent placement on the Veoh ieb®I's. Mot. at 9 (citing Papa Depo0.173:14
174:6). lo does not offer any evidence héaoh employees “featuringd video results in
knowledge of infringement, and does not claimt thny allegedly infringing works were ever
featured.

2318 U.S.C. § 2257 is a statue that requires theterance of certain records in connection with
creationof adult content. It is plain on tiace of the statute th&ection 2257's reporting
requirements apply only to one who "produces" skiyxeaplicit conduct, ad would not apply to
Veoh. 18 U.S.C. § 2257(a). "Producesdoes not include mere distribubh or any other activity
which does not involve hiring, camicting for managing, or otherveisarranging for the participatid

of the performers depicted.” 18 U.S.C. § 2257(h)(3) (emphasis addedjiso Sundance Assocs.

Inc. v. Renp139 F.3d 804, 807-08, 810-11 (10th Cir. 19@@Yalidating Attorney General's
regulation that attempted to bdemn the definition of "produces"eoh has never produced adult
content.
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case cited by lo toupport this propositiorSaenger Org. v. Nationwide Ins. Licensing Assbt9
F.3d 55, 66 (1st Cir. 1997), holds only that a eap registration can, in limited circumstances,
give constructivenotice as to thewnershipof a copyright, not that a wiois or is not infringing.
Plaintiff's citation to 17 U.S.C. 8§ &c) is similarly flawed. It oyl states that “[rlecordation of a
document in the Copyright Office gives all persons constructive notice of the facts stated in t

recorded document.” Copyrighggistrations aloneannot provide notice of infringements.

b. Whenever Aware of Infringements, Veoh Removed Them, and In|No

Way Contributed to or Induced Alleged Infringement

There is no dispute that Veoh, when awarmfsinging content, acted expeditiously to

remove or disable access to theenal. Dunning Decl. 11 9-10. As infringements alleged in this

case, it is undisputed that Veoh had no knowledgevareness that 1o claimed they were infring

until this lawsuit was filed, at which time theydhalready been removed from Veoh along with all

other adult content.

lo’s weak argument for a finding of materialntobution rests entirelgn the fact that Veoh,
like Napster, maintains@ntralized index of content availalthrough Veoh. Plaintiff's Motion af

27. As explained by the courtHerfect 10, Napstdreld that “’if a computer system operator leg

of specific infringing material ailable on his system and fails to purge such material from the
system, the operator knows of and cimites to direct infringement.Perfect 10487 F.3d at __.
Accordingly, it was' [b]ecause Napster knew of the availabibiyinfringing music files, assisted
users in accessing such files, and failed to bémdess to such files, veencluded that Napster
materially contributedo infringement.” Id. Unlike inNapster lo has offered no evidence that th
Veoh became aware of specific infringing mateaiad failed to act, and here, Veoh uses a
centralized index in order to terminate access to infringing content upon notice.

Finally, after the SupreenCourt’s decision irokster it is clear that[o]ne infringes
contributorily by intentionally induog or encouraging direct infrgement,” and that intent is
required for contributorynfringement. 545 U.S. at 930. lo has presented no evidence that Ve

had intent to infringe 10’s copyrights. W has certainly never advocated or encouraged
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infringement of any kind. To the contrary, &ehas always had a policy of excluding infringing
content, Papa Decl. 1 5-9, and has always acted expeditiously to rmyaaléegedly infringing

works upon notice and, as appropriate, to termin&esler account associated with the infringin

work if the user account had previously beeneciiijo a copyright remoV,eDunning Decl. { 9-10.

There is no evidence to the contrary.

C. Veoh's Website and Softwaresa€apable of Substantial Non-
Infringing Uses

Nor is Veoh contributorily liable for the designitf video sharing tools. Since the Supre

Court’s decision irbony 464 U.S. at 439, copyright law does petrmit contributory infringement

claims against those providiagtechnology that, though used fortbaifringing and non-infringing

purposes, is “capable of substantial non-infringing usdsdt 442. The Ninth Circuit recently

explained that Google “cannot be held liable fontcibutory infringemensolely because the deSiT:

of its search engine fditates such infringement . . . [dppcause it did not develop technology th
would enable its search engine tacamatically avoid infringing images.Perfect 10487 F.3d at
727 (citingGrokster 545 U.S. at 931-32, 939 n.2). o adntitat Veoh is capable of non-infringir
uses. Scherb Opp. Decl., Exh. A, No. 8. That Veoh is capabiéstantialnon-infringing uses, ig
evidenced by the existence on Veoh of content frespected, major content providers such as ¢
and Turner, Shapiro Dep. Tr. 33:17-19, 371Bl-and by the minimal number of alleged
infringements compared to the large numberidéos available on Veoh. Dunning Opp. Decl. |
To the extent lo attempts to impute knowledgepiarposes of a finding of contributory liability
based upon Veoh’s design alotigs effort fails.

lo has failed to present evidence tpgort its claim of comibutory infringement.

3. Veoh is Not Vicariously Liable

lo has also failed to present evidence sufficient to supporgaits cf vicarious infringemen
Vicarious liability for copyrighinfringement arises when a defentlanjoys a direct financial
benefit from another’s infringingctivity and has the right andilty to supervise the infringing

activity. Ellison v. Robertsgr357 F.3d 1072, 1076 (9th Cir. 2004). Veoh has neither the right
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ability to control the infringing activity nor the regite direct financial relationship with alleged

infringers.

a. Veoh Lacks the Right and Ability tGontrol the Allegedly Infringing
Activity

Veoh has neither the right nor the ability to control the allegedly infringing activity. Fir

Veoh does not have the ability tontml the infringing activity. Aslready noted, it is not feasible

for Veoh to review every user submission before made available on the Veoh system. Dunn
Dep. 129:17 to 130:15; Shapiro Dep. Tr. 84:16 td 8%8imilarly, the Ninth Circuit recently held

that "[w]thout image-recognitin technology, Google lacks the pieal ability to police the

infringing activities of third-party websites Perfect 10487 F.3d at 731. Because Veoh lacks the

ability to comprehensively review videos fofringements — video comparisons being even more

challenging than image comparisons — Veoh does et th@ ability to combl infringing content.

This distinguishes Veoh from Napster,iath“had the ability to identify and police
infringing conduct by searching its index for sditigs” upon notice from the music industrid.
Moreover, the Ninth Circuit stated that for “Nagsto function effectivel . . . file names must
reasonably or roughly correspond te tihaterial contained in the figotherwise no user could ev
locate any desired musicNapster 239 F.3d at 1023. There is no eande in the record that the
allegedly infringing works in this case generdihd titles resembling the titles of 1o’s works, amd
fact the record shows that the allegedly infringmngterial had titles thalid not match the actual
titles of 10’s alleged work€CompareRuoff Decl. Y 13-14 i@ting works claimed)with id. Exhs. D
& E (showing titles of allegedly infringing works). In any event, lo never provided Veoh with
names of any titles for which to search.

Moreover, Napster “could have escaped liablbyyexercising its “reserved right to police
... toits fullest extent,” @n despite its central indeXapster 239 F.3d at 1024. The mere abili
to control a central index does not give riséh ability to control infringing contenPerfect 10
held that “Google’s ability to control its owndex, search results, and webpages does not give

Google the right to control thefimging acts of third parties evehough that ability would allow
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Google to affect those infrging acts to some degreePerfect 10 v. Visa Int'l Serv. Ass'n_ F.3d
__, 2007 WL 1892885, at *10 (9thrCiuly 3, 2007) (citindPerfect 10487 F.3d at 731). Here,

Veoh responded to notices of infringement. DagrDecl. 11 9-10. Veoh'’s central index and its
ability to terminate access to certdiles only evidences an ability tmntrol access to videos, not
ability to identify and terminatmfringing videos As noted, it is infeasible for Veoh to review all
content and even when it reviews content, itasin a position to determine infringing from non-
infringing works. SeeCCBiIll LLC, 2007 U.S. App. LEXIS 12508, &9 (noting that photographs
could have been untruthfully described as “stokencreate buzz and excitement only). Only wit
notice from content owners can Vedentify and block infringements.

This fact is underscored by the fact thattself initially identified a workProwl 3, as

having been infringed, and then changed its miodtirs later and conceded that it had not been

infringed after all. Scherb Decl. 1 &ompareScherb Decl., Exh. H, No. 1 (the original
identification of alleged infringementsyith Scherb Decl., Exh. I, No. 1 (the supplemental
response). If lo could not itself accurately identify whether user submitted works infringed lo
works, it is unclear how Veoh could possibly have had the ability to do so.

Veoh also lacks the right to control the allegadfringing activity. The “right and ability t
control,” as it is understood inglcommon law of vicaous copyright infringment, arises from a
special relationship between an infringer and lagiot Vicarious liability was an outgrowth of
respondeat superior, which would make an emplbgkle for certain acts of his employee.
Fonovisa, Inc. v. Cherry Auction, In@6 F.3d 259, 261-62 (9th Cir. 1996). Today, relationship
such as the employer-employee relationship angrineipal-agent relationship and those like thg
may give rise to a right and ability to contre¢e, e.g.In re Aimster Copyright Litig.334 F.3d 643,
654 (7th Cir. 2003), but other relationships do rnbhe Second Circuit has distinguished landlor

tenant relationships, which do roate vicarious liability, froremployer-employee relationships,

which can give risk to such lidlty, and it used those examples as ends of a spectrum on whic

place, and by which to evaluate, challenged condblaipiro, Bernstein and Co. v. H.L. Green,(Jo.
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316 F.2d 304, 307-308 (2d Cir. 1963). Courts shouldidoy of finding the right and ability to
control in other contexts.

There are no facts suggestimgy relationship between Veohdhalleged direct infringers
equivalent to an employer-enagkee or principal-agent relationphwith respect to the alleged

infringing activity that would givé/eoh the right and ability toontrol the alleged infringers’

conduct. Veoh and the alleged infringers arlg oannected in the loosest sense as anyone can

become a Veoh user. The main contact Veoh might Wétean infringing user is to terminate th

user’s account. Veoh goes to great lengthsrtmwe infringing content from its service upon notice

and to protect the rights of cemit providers. It does not, howeybave a relationship with allege

direct infringers that gives it a right to corittieeir infringing conduct, nor does it have the ability),

absent notice, to determine which of the multitoflgideos on Veoh may be infringing. Veoh hgd

neither the right nor ability to control tladlegedly infringing activity in this case.
lo argues that there is a significant licensirigtrenship between Veoh and its users in th

users who upload videos to Veoh grant Veoh a “rolusive” license to make those videos “free

available” on Veoh and referring Yeoh’s Terms of Use. PI's. Maat 23. First, lo cites no law ir

support of its claim. Second, a mere contractuatiogiship between an alledelirect infringer and
an alleged vicarious infringer does not@rise to the ght to control. See, e.gAdobe Sys. Inc. v.
Canus Productions, Inc173 F. Supp. 2d 1044, 1047, 1053 (C.D. Cal. 2001) (denying summa
judgment to plaintiff despite fatthat the alleged direct infringeontracted with defendant for a

booth at its trade show). Thirdetiprovision of Veoh’s Terms of Usedathlo cites merely asks use
to acknowledge that any user pratbcontent may be made freelyadable on Veoh. PI's. Mot. a

23 (citing Veoh'’s Terms of Use).

b. Veoh Obtained No Financial Benefit Directly Attributable to the
Allegedly Infringing Activity

Although the Court need not rdathe financial benefit inquirbecause Veoh does not hay
the right and ability to control thedleged infringing activity, it is &b clear from the evidence that

that Veoh does not receive a financial benefit direstiybutable to the alggedly infringing activity,
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Direct financial benefit exists only where the availity of infringing materal “acts as a draw for
customers” and there is a “causal relationship between the infringing activity and any financi
benefit.” Ellison, 357 F.3d at 1077, 1079. ThusHEhison, the existence of infringing content on

one of America Online’s Internet services was ntatraw” because it was a geof a larger service

with non-infringing content and themas no evidence that users joined the service for the illegal

content or left the service when the content was remolke@t 1079. However, where Napster
operated a file sharing service devoted to th#itrof unauthorized audiworks and refused to
respond to takedown notices concerning ¢hwerks, those works were a “draw&&M Records,

Inc. v. Napster, In¢239 F.3d 1004, 1023 (9th Cir. 2001).

Ellison affirmed the grant of summary judgmeata copyright defendant, AOL, on the issue

of vicarious infringement. 357 F.3d at 1079. Tbartnoted “the question before us is whether
there is a triable issue of a m@aéfact regarding whether AOleceived a direct financial benefit
from the copyright infringement.” It evaluatdte evidence, a documenasihg the importance of

attracting and retaining subscribers for bussreasd documents showing that many subscribers

inquired about AOL blocking access to the USENEJugrat issue, and concluded: “This evidence

is hardly compelling.”ld. (“The record lacks evidence that AQ@ltracted or retained subscriptions

because of the infringement or lost subscriibecause of AOL’s eventual obstruction of the
infringement.”).

While lo argues thadult materialwas once a draw to Veoh, PI's. Mot. at 20-21, adult
content does not equate to inffing content, and there is silpmo evidence that Veoh ever
attempted to capitalize on providingringing material o notes some number of Veoh users w
complained that Veoh removed aduwntent; however, in the words Bflison, this evidence is
hardly compelling that infringement was adt 357 F.3d at 1079 (affirming summary judgmen
for a copyright defendant despite complaingsrfrusers who lost access to a USENET group).

Neither inEllison nor in this case was there evidence of complaints oveinfosiging content.

Moreover, at the time of theleged infringements in this case and at all times while Vegh

permitted adult content, Veoh generated no revenue from its service, and no direct financial
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directly attributable to the alledenfringing activity. Only months after this lawsuit began and &
Veoh had banned adult content did Veoh reaizg advertising revenue from its servi¢tapa

Decl. 1 2. In any event, there da@ no direct financial benefit ‘were the infringer makes the sar

\fter

ne

kind of payment as non-infringing user<Cf. H.R. Rep. No. 105-551 Part 2, at 54 (describing what

would not be a direct financial befit in the DMCA context).
The undisputed evidence shows that bothteedmd after Veoh changed its adult content
policy, infringing content has never been a dfasweoh. To the contrary, Veoh has always
prohibited infringing content and sacted expeditiously to remoitavhen put on notice. These
actions make clear that Veoh has no intareasing infringing content as a drawAdobe Sys. Inc.
v. Canus Productions, Incl73 F. Supp. 2d 1044, 1052 (C.D. Cal. 2001) (denying summary
judgment to plaintiff when defelant stated its reputation wdube harmed by existence of
infringing content at its traalshows and when defendantpeled” vendors for “providing

adulterated and infringing products”). While #&nvadence indicates that Veoh does not derive a

financial benefit directly attributable to infringg conduct, at a bare minimum there is an issue ¢f

fact on this issue and summary judgment for lo is improper.
VI.  CONCLUSION

lo has moved for summary judgment as toiligbon its direct and indirect claims for

copyright infringement without evahce to support the elementgiodse claims. The Court should

deny lo’s motion because lo has not and cannot edtahle essential elemerdsits claims, and as

moot in the face of Veoh's edément to DMCA safe harbor.

Dated: August 14, 2007 WINSTON & STRAWN, LLP

By:_ /sl
Michael S. Elkin
Jennifer A. Golinveaux
Matthew A. Scherb
Attorneys for Defendant
VEOH NETWORKS, INC.
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