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LATHAM & WATKINS LLP
Daniel M. Wall (Bar No. 102580)
Christopher S. Yates (Bar No. 161273)
505 Montgomery Street, Suite 2000
San Francisco, California 94111-2562
Telephone: (415) 391-0600
Facsimile:  (415) 395-8005

Attorneys for Ronald Alepin

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

Inre CASE NO. 06-80038 JF (PVT)
Application of RONALD ALEPIN’'S OBJECTIONS TO
MICROSOFT CORPORATION’S SUBPOENA
MICROSOFT CORPORATION,
. Date:  March 21, 2006 and March 27, 2006
Applicant. Time:  9:30 a.m.

Place: Covington & Burling
One Front Street
San Francisco, California 94111

Pursuant to Rules 30 and 45 of the Federal Rules of Civil Procedure, Non-Party
Ronald Alepin hereby objects to Microsoft Corporation’s (“Microsoft™) Subpoena seeking
documents and deposition testimony (“Subpoena”). Due to the numerous infirmities with the
Subpoena, Mr. Alepin will pot appear for deposition or produce documents in response to the
Subpoena.

PRELIMINARY STATEMENT

Based on an ex parte application to this Court, Microsoft has issued a subpoena
on Ronald Alepin (an emnployee of the law firm Morrison & Foerster LLP) pursuant to 28 U.S.C.
§ 1782, which permits but does not require U.S. courts to ““provide assistance” to litigants in
foreign legal proceedings. Discovery under Section 1782 is not a matter of right, as would be the
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case were the subpoenas issued in the course of U.S. litigation. Microsoft has the burden of
establishing that the Court, in its discretion, should permit the discovery. Furthermore, the Court
is to exercise its discretion pursuant to a set of factors unique to this setting, including the extent
to which the requested discovery would circumvent limitations on discovery in the relevant
foreign proceeding and whether the requested discovery is welcomed by the relevant foreign
tribunal. See Intel Corp. v. Advanced Micro Devices, Inc., 524 U.S. 241, 264-5 (2004), on
remand, Advanced Micro Devices, Inc. v. Intel Corp., No. 01-7033 MISC JW, slipop. atp. 4
(N.D. Cal,, Oct. 4, 2004) (attached hereto as Exhibit 1).

Ronald Alepin objects to the requested discovery in general and in numerous
particulars outlined below. Ronald Alepin also intends to file a motion to quash on March 15,
2006. The European Commission, the relevant foreign tribunal, has also gone on record as
opposing the requested discovery, characterizing it as “an attempt to circumvent'’ its rules
regarding file access.

GENERAL OBJECTIONS
A. Microsoft’s subpoenas constitute an improper effort to circumvent

limitations on “file access” reflected in European Commission rulings

Europe's antitrust enforcement agency, the Directorate General-Competition of
the Commission of the European Communities (“the Commission"), found in 2004 that
Microsoft had violated its antitrust laws. The Commission’s 2004 decision mandated, inter alia,
that Microsoft provide certain interoperability information as part of the remedy for Microsoft's
violation of the European Commission's (“EC") antitrust laws. Importantly, Microsoft was
permitted to charge a reasonable royalty for protocol information. On December 21, 2005, the
Commission issued a “Statement of Objections” (“SO”) finding that Microsoft had failed to
comply with various provisions of the Commission's 2004 Vdecision. The December 21, 2005 SO
began a process whereby the Commission is essentially seeking to hold Microsoft in contempt
for failure to comply with its 2004 decision. This is the “foreign proceeding” in supposed aid of
which Microsoft seeks discovery from Mr. Alepin.
"
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In the course of these contempt-like proceedings, Microsoft sought discovery
from the Commission concerning communications its competitors, including Oracle and its
attorneys, may have had with the Commission and a “Monitoring Trustee” the Commission
appointed to supervise Microsoft’s compliance with the Commission’s 2004 decision. The
Commission permitted certain discovery but, pursuant to its own procedural rules concerning
“file access,” rejected some of Microsoft's requests. To the extent that Microsoft was, as a
matter of EC law, entitled to discovery of such communications, it has obtained such materials.
Ronald Alepin therefore objects to the subpoena on the grounds that it is an improper effort to
circumvent the Commission’s rulings regarding appropriate file access.

B. The Commission opposes Microsoft’s effort to obtain the requested discovery

In the Intel v. AMD case, the Supreme Court and Judge Ware of this Court held
that great weight was (o be given to the Commission's views as to whether discovery sought
under Section 1782 would in fact constitute assistance to the foreign tribunal. See Inte! Corp. v.
Advanced Micro Devices, Inc., 524 U.S. 241, 264-5 (2004), on remand, Advanced Micro
Devices, Inc. v. Intel Corp., No. 01-7033 MISC JW, slip op. at p. 4 (N.D. Cal., Oct. 4, 2004)
(denying discovery because the Commission opposed it); see also Schmitz v. Bernstein Liebhard
& Lifshitz, LLP, 376 F.3d 79 (2d Cir. 2004) (affirming denial of discovery under section 1782
where, inter alia, the German government opposed the discovery request). The Commission
opposes Microsoft’s efforts to obtain this discovery through the U.S. legal system, as stated in
the letter to Oracle’s European legal counsel from Philip Lowe, The Director-General of the
EC’s Directorate-Competition (attached hereto as Exhibit 2). Indeed, the Commission’s letter
notes that Microsoft’s subpoena under Section 1782 is “apt to seriously harm the Commission’s
investigation process and circumvent the European rules on access to file.” Ronald Alepin
objects to the Subpoena on the grounds that the Commission is not receptive to this Court’s
Jjudicial assistance,

"
"
1
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C. Microsoft’s discovery requests seek privileged communications and work

product in violation of the express terms of 28 U.S.C. § 1782

Microsoft’s discovery requests principally seek documents or evidence regarding
communications between Oracle, its lawyers and technical advisors, on the one hand, and the
Commission’s professional staff and its Monitoring Trustee, on the other hand, concerning the
Commission’s 2004 decision and Microsoft's compliance with that decision. As noted,
communications with the Commission and the Monitoring Trustee are subject to the
Commission’s rules on file access. Everything clse responsive to Microsoft’s subpoenas is
subject to a privilege claim, since it consists of communications among Oracle and its lawyers
and technical advisors concemning Oracle’s interest in licensing the technology pursuant to the
March 2004 Decision. This is improper, since Section 1782 expressly precludes the discovery of
privileged communications. See 28 U.S.C. § 1782: “A person may not be compelled to give his
testimony or statement or to produce a document or other thing in violation of any legally
applicable privilege.” Ronald Alepin objects to the subpoena on the grounds that it seeks
privileged materials. Ronald Alepin will not produce any documents or provide testimony on
matters protected by the attorney-client privilege, the attomey work product doctrine, the
commmon interest privilege and/or any other privilege recognized in either the United States or the
EC.

D. Microsoft’s overbroad discovery requests improperly seek to silence
legitimate communications with the Commission regarding Microsoft’s
compliance with Commission decislons

Oracle is a potential licensee of technical information provided under the 2004
decision. Microsoft’s grossly overbroad discovery requests improperly seek to silence Oracle’s
right to communicate with the Commission regarding Microsoft’s compliance with the 2004
decision. Microsoft has issued subpoenas to each of the four companies that have reviewed its
interoperability disclosures pursuant to the procedures established by the European Commission,
and counsel for the companies. It is completely right and proper that these companies may
communicate their views of the adequacy of the disclosures to the Commission or the

Monitoring Trustee, and each should be able to do so without being subjected to discovery
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demand from Microsoft. In context, the subpoenas are retaliation for providing technical input to
the Commission and if permitted will chill not only the flow of information to the Commission in

this matter, but others as well. Ronald Alepin thus objects to the requested discovery.

E. Section 1782 does not permit discovery of documents located outside of the

United States

Ronald Alepin objects to Microsoft’s Subpoena to the extent it seeks documents
located outside of the United States.

F. Other General Objections

Ronald Alepin objects that the Subpoena is grossly overbroad and imposes undue
burden or expense in violation of Rules 26 and 45(c)(I) of the Federal Rules of Civil Procedure.

Ronald Alepin objects to the Subpoena on the grounds that it seeks information
that is neither relevant to any “claim or defense of any party” nor reasonably calculated to lead to
the discovery of admissible evidence.

Ronald Alepin objects to the Subpoena to the extent that it attempts or purports to
require disclosure of information and/or documents containing proprietary, confidential, and/or
private information, and declines to provide any such information and/or documents that could
subject Morrison & Foerster LLP, Mr. Alepin or Oracle to competitive disadvantage or business
injury or violate confidentiality agreements or the privacy interests of third parties.

Ronald Alepin objects to the Definitions, Instructions, Document Requests, and
Categories for Deposition to the extent they seek to impose obligations different from, or in
excess of, those created by the Federal Rules of Civil Procedure.

Ronald Alepin objects to the Definitions, Instructions, Document Requests, and
Categories for Deposition to the extent they seek the production of documents not currently in
the possession of Clifford Chance, or otherwise seek to impose obligations exceeding those
required by law.

"
"
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RESPONSES TO REQUESTS FOR PRODUCTION
REQUEST FOR PRODUCTION NO. 1:

All documents that contain, constitute, reflect, evidence, or refer to any
communication or correspondence between You and the Commission, whether on behalf of
Oracle, another client, or yourself, relating to the Interoperability Information or to the proper
interpretation of the terms “Interoperability” or “Interoperability Information” as used in the
2004 Decision,

RESPONSE TO REQUEST FOR PRODUCTION NO. 1:

Ronald Alepin hereby incorporates his General Objections as if fully set forth
herein. Ronald Alepin further objects to this request for production on the grounds that: (1) it
constitutes an improper effort to circumvent the Commission’s rulings regarding appropriate file
access; (2) the Commission opposes the requested discovery; (3) it is overbroad and imposes an
undue burden; (4) it seeks documents located outside of the United States: (5) it is vague and
ambiguous; and (6) it seeks documents that are protected by the attorney-client privilege, the
attorney work product doctrine, the common interest privilege and/or any other privilege
recognized in either the United States or the EC in violation of the express terms of Section
1782.

REQUEST FOR PRODUCTION NO. 2:

All documents that contain, constitute, reflect, evidence, or refer to any
communication or correspondence between You and the Monitoring Trustee, whether on behalf
of Oracle, another client, or yourself, relating to the Interoperability Information or to the proper
interpretation of the terms “Interoperability” or “Interoperability Information™ as used in the
2004 Decision.

RESPONSE TO REQUEST FOR PRODUCTION NO. 2:

Ronald Alepin hereby incorporates his General Objections as if fully set forth
herein. Ronald Alepin further objects to this request for production on the grounds that: (1) it
constitutes an improper effort to circumvent the Commission’s rulings regarding appropriate file
access; (2) the Commission opposes the requested discovery; (3) it is overbroad and imposes an
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ambiguous; and (6} it seeks documents that are protected by the attorney-client privilege, the

attorney work product doctrine, the common interest privilege and/or any other privilege

=

recognized in either the United States or the EC in violation of the express terms of Section
5| 1782.
6 | REQUEST FOR PRODUCTION NO. 3:
7 All documents that contain, constitute, reflect, evidence, or refer to any
8 || communication or correspondence between You and OTR or any other consultant retained or
9 | consulted by the Commission, whether on behalf of Oracle, another client, or yourself, relating to
10 ¢ the Interoperability Information or to the proper interpretation of the terms “Interoperability” or
11 || “Interoperability Information™ as used in the 2004 Decision.
12 | RESPONSE TO REQUEST FOR PRODUCTION NO. 3:
13 Ronald Alepin hereby incorporates his General Objections as if fully set forth
14 | herein. Ronald Alepin further objects to this request for production on the grounds that: (1) it
15 |} constitutes an improper effort to circumvent the Commission’s rulings regarding appropriate file
16 | access; (2) the Commission opposes the requested discovery, (3} it is overbroad and imposes an
17 | undue burden; (4) it seeks documents located outside of the United States: (5) it is vague and
18 | ambiguous; and (6) it seeks documents that are protected by the attorney-client privilege, the
19 | attorney work product doctrine, the common interest privilege and/or any other privilege
20 | recognized in either the United States or the EC in violation of the express terms of Section
21 11 1782.
22 | REQUEST FOR PRODUCTION NO. 4:
23 All documents that contain, constitute, reflect, evidence, or refer to any
24 || communication between You and any other third party, whether on behalf of Oracle, another
25 | client, or yourself, relating to the Interoperability Information or to the proper interpretation of

26 | the terms *Interoperability” or “Interoperability Information” as used in the 2004 Decision.
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RESPONSE TO REQUEST FOR PRODUCTION NO. 4:

Ronald Alepin hereby incorporates his General Objections as if fully set forth
herein. Ronald Alepin further objects to this request for production on the grounds that: (1) it
constitutes an improper effort to circumvent the Commission’s rulings regarding appropriate file
access, (2) the Commission opposes the requested discovery; (3) it is overbroad and imposes an
undue burden; (4) it seeks documents located outside of the United States; (5) it is vague and
ambiguous; and (6) it seeks documents that are protected by the attorney-client privilege, the
attorney work product doctrine, the common interest privilege and/or any other privilege
recognized in either the United States or the EC in violation of the express terms of Section
1782.

REQUEST FOR PRODUCTION NO. 5:

All documents since March 24, 2004, that contain, constitute, reflect, evidence, or
refer to any communication between You and the Commission, whether on behalf of Oracle,
another client, or yourself, about Microsoft's compliance or alleged failure to comply with
European Community competition laws, including without limitation the 2004 Decision, the
Article 24(1) Decision, or the SO.

RESPONSE TO REQUEST FOR PRODUCTION NO. 5:

Ronald Alepin hereby incorporates his General Objections as if fuily set forth
herein. Ronald Alepin further objects to this request for production on the grounds that: (1) it
constitutes an improper effort to circumvent the Commission's rulings regarding appropriate file
access; (2) the Commission opposes the requested discovery; (3) it is overbroad and imposes an
undue burden; (4) it seeks documents located outside of the United States; (5) it is vague and
ambiguous; and (6) it seeks documents that are protected by the attorney-client privilege, the
attorney work product doctrine, the common interest privilege and/or any other privilege
recognized in either the United States or the EC in violation of the express terms of Section
1782,

"
"
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REQUEST FOR PRODUCTION NO. 6:

All documents since March 24, 2004, that contain, constitute, reflect, evidence, or
refer to any communication between You and the Monitoring Trustee, whether on behalf of
Oracle, another client, or yourself, about Microsoft's compliance or alleged failure to comply
with European Community competition laws, including without limitation the 2004 Decision, the
Article 24(1) Decision, or the SO.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6:

Ronald Alepin hereby incorporates his General Objections as if fully set forth
herein. Ronald Alepin further objects to this request for production on the grounds that: (1) it
constitutes an improper effort to circumvent the Commission’s rulings regarding appropriate file
access; (2) the Commission opposes the requested discovery; (3) it is overbroad and Imposes an
undue burden; (4) it seeks documents located outside of the United States; (5) it is vague and
ambiguous; and (6} it seeks documents that are protected by the attomey-client privilege, the
attorney work product doctrine, the common interest privilege and/or any other privilege
recognized in either the United States or the EC in violation of the express terms of Section
1782
REQUEST FOR PRODUCTION NO. 7:

All documents since March 24, 2004, that contain, constitute, reflect, evidence, or
refer to any communication between You and OTR or any other consultant retained or consulted
by the Commission, whether on behalf of Oracle, another client, or yourself, about Microsoft's
compliance or alleged failure to comply with European Community competition laws, including
without limitation the 2004 Decision, the Article 24(1) Decision, or the SO.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7:

Ronald Alepin hereby incorporates his General Objections as if fully set forth
herein. Ronald Alepin further objects to this request for production on the grounds that: (1) it
constitutes an improper effort to circumvent the Commission’s rulings regarding appropriate file
access; (2) the Commission opposes the requested discovery; (3) it is overbroad and UNposes an
undue burden; (4) it seeks documents located outside of the United States: (5) it is vague and

Case Number; (6-80038 JF (PVT)
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1 | ambiguous; and (6) it seeks documents that are protected by the attorney-client privilege, the
2 i attorney work product doctrine, the common interest privilege and/or any other privilege

3 | recognized in either the United States or the EC in violation of the express terms of Section

4 (| 1782.

5 | REQUEST FOR PRODUCTION NO. 8:

6 All documents since March 24, 2004, that contain, constitute, reflect, evidence, or
7 | refer to any communication between You and any other third party, whether on behalf of Oracle,

8 | another client, or yourself, about Microsoft's compliance or alleged failure to comply with

9 | European Community competition laws, including without limitation the 2004 Decision, the
10 | Article 24(1) Decision, or the SO,
11 i RESPONSE TO REQUEST FOR PRODUCTION NO. 8:
12 Ronald Alepin hereby incorporates his General Objections as if fully set forth
13 | herein. Ronald Alepin further objects to this request for production on the grounds that: (1) it
14 | constitutes an improper effort to circumvent the Commission’s rulings regarding appropriate file
15 | access; (2) the Commission opposes the requested discovery; (3) it is overbroad and imposes an
16 | undue burden; (4) it seeks documents located outside of the United States: (5) it is vague and
17 {| ambiguous; and (6) it seeks documents that are protected by the attorney-client privilege, the
18 || attorney work product doctrine, the common interest privilege and/or any other privilege

19§ recognized in either the United States or the EC in violation of the express terms of Section

20 | 1782.
21 | Dated: March 13, 2006 Respectfully submitted,
22 LATHAM & WATKINS LLP
Daniel M. Wall T
23 Christopher S. Yates
24 /)
25 Christopher'S. Yates
Attomeys foﬁ%cjmald Alepin
26

27 || smssz90s.1
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8 IN THE UNITED $TATES DISTRICT COURT

9 FOR THE NORTHERN DISTRICT OF CALIFORNIA
10 SAN JOSE DIVISION
11| ADVANCED MICRO DEVICES, Inc., NO, C 01.7033 MISC JW
12 Plaintiff, | %xal  DENYING IN FULL
13 v. APPLICATION PURSUANT TO
14 | INTEL cORPORATION, 28 U.S.C. }1782(a)
15 Defendant. ;
16 L INTRODUCTION
17 Advanced Micro Devices, Inc. (“AMD") initinted this miscellanesus sction 1o obtain
18 ¥ discovery from Intel Corporstion (“Intel”) pursusnt to 28 U.8.C. §1782(x). The Court referred
19 ] the action to Magistrate Judge Lloyd, who issued an “Order Granting in Part AMD’s Amendad
20

h Application For Order Directing Intel To Produce Documents Pursurnt To 28 U.S.C. §1782 And
21

25 J the Court denies in full AMD’s amended spplication for discovery.
26 II. BACKGROUND

27 In October 0f 2000, AMD filed a compiaint with he European Comsnission ("EC”) sgainat

28 } Intel for engaging in alleged anti-competitive behavior in violation of European laws. AMD
describea the complaint as including the following three major charges:

Denying Intel's Cross-Application.” On September 27, 2004, the Court heard argument on [ntel's
22 ] Motlon for dg pavg Determination of AMD's Amended Application and Intel's Croas-Application
23 | Pursuant to 28 U.S5.C. §1782; Objections To Magistrate Judge’s Recommeridad Decision. Having
24 } conducted 8 de novg review, and based upon all papers filed to date and the comments of counsel,
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(1) that Inte! uses “Intc] Inside™ and other “market development Amd™ programs as

loyalty rebates to secure the agreement of PC manufacturers and retsilers to deal

exclusively In Intel-based PCs,

(2) that Intel withholds product allocations, roadmap information, of tschnology to'

coerce PC manufacturers and retailers to deal exclusively with Intel, and

(3) that Intel forms private, steandard-setting cartols that cstablish lnterfaces between

microprocessors and other components of the FC systeen, and by excluding AMD and

. other disfavored firms from access to this critical information Intel promotes ity

monopoly on microprocessors,
In pursuit of that complaint, AMD filed an application in this Court for an order directing Inte! to
produce documents pursuant to 28 U.S.C. §1782. Section 1782(s) provides that a foderal district
court "'may order” 2 person “resid(ing]" or “found" in the district to give testimody of produce
documents “for use in a proceeding in a forelgn or international tribunal. . . upon application of any
interested person.” I its proseat form, AMD's application consists of aeventy (70) document
requests, sixty-seven (67) of which eesentially seek Intel documents produced to Intergraph
Corporation in an action betwsen the parties in the Northern District of Alsbams, Intergraph
Cornaration v, Intel Corporation, CV 97-N-3023-NE (the “Intergraph case™). Intel produced
spproximately 500,00 pages of confidential business information in the courss of tha Intergraph casoe.

The Intergraph case included allegations of patent infringement, state Law violations, and
antitrust claims. Intergraph's antitrust claims were reportedly based upon assertions that Intol'a
decision not (o supply Intergraph with the patentad Intsl sample and pre-relsase microprocossors
constituted monopolization of the microprocessor market; that Intel violated Section 2 of the
Sherman Act by using its monopoly microprocessors to leverage 1 competitive advintage in the
downatream markets of wockstations, graphics accelerators and chipsets; and that Intel conspired
with Intergraph workstation competitors to hinder Intergraph's sale of workstations to selectod
digital enimation customers. Intergraph’s antitrust claims ware rejocted on summary judgment.

Intergraph Com. v, Intel Corp,, 88 F.Supp.2d 1288 (N.D. Ala. 2000), aff'd 243 F.3d 695 (Fed. Cir.

2001).
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III. DISCUSSION
This Court has the benefit of the Supreme Court’s determination that Section 1782(a)
autharizes, but does not require a federal district court to authorize the discovery sought in this case.

Lazel Com. v. Advanced Micrg Devices, Inc., 124 8.Ct. 2466 (2004). To guide this Court on

remand, the Supreme Court delineated four main factors that “bear consideration” in rulingon a

§1782 request. First, the Suprema Court found that “when the person from whom discovery is sought.

is u participant in the forelgn proceeding (as Intel is here), the need for §1782(a) aid gemerally is not
as spparest a8 it ordinarily is when evidence is sought from a nooparticipant in the matter stising
abroad.” Id at 2483. The Suprems Court reasoned as follows:

A foreign tribunal hujudsdicdm over those lppdnsbaforoit. and can itself order

them to produce evidence, contrast, nonparticipants in the foreign

nuybcoutddcthef trlbum! 8 jurisdictional reach; hence, their evi

availsble in the United States, may be unobtainable shaent ﬁl?BZ(n) sid.
Id Second, the Supreme Court found that the district court fsced with a §1782(a) roquest *may take
into socount the nature of the foreign tribunal, the character of the proccedings underway abroad, and
the receptivity of the foreign government or the court or agency abroad to U.S. faderal-court judicial
agsistnce.” Id. Third, the Suprems Court also stated that “a district court could consider whather
the §1782(a) request conceals an sttempt to circumvent foroign proof-gathering restrictions or other
policies of & foreign country or the United States.” [d, Fourth, the Supreme Court instrustsd that
“unduly intrusive or burdensome requests may bo rejootad or trimmed.” 1,

Having considered the factors set forth by the Supreme Court, this Court, in its diacretion,
holds that AMD’s application for discovery should be denied in full. Pirst, the Supreme Court has

reaching thia conclusion, the Supreme Court Tesolved three koy iesues. First, it beld that
Section 1782 docs not contain a “foreign-discoverability” reg.lrement Id. 2476, Thus, AMD ig not
reqmudmthilmetomakanthruhnldmowm that the discovery it seeks would have been
discoverable in the Commission investigation had thoge doaumemu been located within the
Union, Second, the rene Court held that Section 1782(a) makes discovery available to
complai such as » who do not have the status of vm “litigants” and are not soverei
agents. the Sugrume Court held thata ' a foreign “tribunal” need not 5
“p ner “inminent” for an app hcanttomvoks]ﬁl'fsz ). lgL mm:d,“{fnsul)mqiﬂruonlym
a dispomtive ruling by t.he Commmion. reviewab thin reasonable
contemplstion.” Id, at 248
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already determined that Intel is & participant in the EC procceding, and that participant-status is
significant because the EC hag jurisdiction over Intel, and therefore could simply ask Intel to produce
any or all of the discovery AMD now secks. The EC, however, has not sought the documents AMD
now seaks. Therefore, the first factor weighs againgt granting AMD’s spplication,

Second, the EC is not receptive to judicial assistance in this cags. On this issue, it in
significant to this Court that the Supreme Court cited to the EC’s two amicus curiags brief to support
the finding that the EC "docs not need or want” this Court's assistance in obtining the documents
AMD seeks, Sog Europesn CommiuianAmim_@;ig 11-16; Bﬁaff‘nr Eurcpean Cammiasion as
Amnicus Curiaz in Support of Pet, for Cert. 4-8. The EC also stated that it “does not consider it
necessary to requast ot even subsequently to review the documents sought” by AMD in this case.
Brief for Buropean Commission ar Amicys Curlag In Support of Pet. for Cert. 4. Morsbver, the BC
has stated that granting AMD"s §1782(x) roquest would jeopardize “vital Commission interests.”
Seg Buropean Commission Amicus Curiss 15.

Third, AMD’s §1782(a) epplication eppears to be an attompt to circumvent the EC dacision
not to pursus¢ such discovery. Sag Europesn Commission Amicus Curiag 6.

Bocause threo out of the four factors discussed sbove clearly waigh against granting AMD"s
application, the Court finds it largely unnecessary and purely academnio to address the final fotor,
namely whather the requests aro unduly intrusive or burdensome. Novertheless, for the take of
completencas, the Court finds that the documents sought in AMD's application are unduly intrusive
and burdensome, AMD has made no attenmpt to tailor its application to the subject matter of the EC
complaint. For example, AMD's document requests do not contain the words “Burope” or
“Buropean,” the name of any European country, or the name or description of any European OEM or
Mw. Instead, it eppears that AMD intentionally kept the requests broad, essentially lifting 67 out
of its 70 decument requests verbatim from requests served on Inte] by Intergraph, The breadth of
AMD's application, when considered in tight of the EC's determination that the requested
documents arc unwanted and unlikely to be reviewed, weighs against granting any portion of AMD's
application.
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IV. CONCLUSION
For the reasons set forth above, AMD's amended application for discovery is denied in full,
Tntel's cross-application is denied s moot. '

Dated: October _ﬁ/ 2004

(1L % 4

nited States District Judge
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ASSTS »

b EUROPEAN COMMISSION
3 Competidion DG -
S _
ol The Dirsctor-Genernl
‘Brussels, _
COMP/C-H/TEN D{1006)*D197
Clifford Chance
Att. Mr. Thomas Vinje
averue Louise 65

B - 1050 Bruxelles

Subject:  Case COMP/C-3/37.792 Microsoft - Microsoft’s discovery requests with
US courts ' ' :

Dear Mr. Vigje,

By lester of 10 March 2006 you informed us of discovery requests filed with the US
District Couxt for the Northern District of California by Microsoft Corporation addreased
to your client Oracle, Clifford Chance and Mr. Rongld Alepin. You also informed us of
an ex parte order issued by the said court on 3 March 2006 and the related subpoenas
served on Oracle, Clifford Chance and M. Alepin by Microsoft.

FollowingyomrequestandinﬁewofthuﬁmﬂhatDﬁCo@diﬁonconaidmmathz
discovuyrcqugsumthismraiseimmofmnsidaabhimpmwinmlaﬁonmthe
Commirsion’s rules on access to fils; I am sendmg you herewith observations (in amnex)
that have bean prepared by DG Competition with regard to those requests.

[ should Lke to point out that the anmexed document reflects the views of DG
Competition, which is a sexvics of the European Commission. Should this be deemed
nweamyandmppmpﬁa&,theEumMCommjmﬁonwmﬂdﬁkatobeablewsecklewe
to intervene as amicus curige. I should be grateful therefore if you would keep us
informed in a timely way of developments in this procecding. ‘

As specified in the attached statement, the present cbservations do not seek to support,
intervens in favour of or otherwise assist aity of the partics involved in the proceeding.

I ~ Yours sincerely,
o Phﬂsp Lowe = .
Amnex

 Europesn Commiaskn, 81049 Brussois - Belgium - Telophons: (12-2) 208.11.11
Offios: J-70 47138~ Telaphone: direct Ans (32-2) 200.67.18 — Fex; (32:2) 295.01.28
Ermwit: Comp-Gratle-Antitrusigoec. suint o ;
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EUROPEAN COMMISSION
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1 o DG Compailion .
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« 1

L

Annex to the letter of 13 March 2006 addressed to Clifford Chance

Subject:  Discovery requests in re Microsoft Cirporation before the United
States District Court for the Northern District of Catifornis

1.  INTRODUCTION L J
L The pending liigation before the US District Coort for the Northern
District of California c B ‘ )

1. TbcDi:ocmraté-GmcialforConipﬁiﬁmCDGCOW')ofﬂnEuropem' |
Commission (“Commissicn”) has been informed thit Microsoft Corporation on 3 March ’
2006 has made an application for discovery pursuant to 28 US.C § 1782 with the US
District Court for the Northern District of Califomis and asked for the autborisation to
smcmbpommOrhcquliﬁmﬂCbamcmdm.RmuAlemethomissimlm
also been informed that an ex parte order his been isvned on 3 March 2006 by the said
comimdnmgOmch.Chﬁ'dehmwandMAlupmtoamﬂmﬂypmdma

a.  All documents that contain, consdfule, reflect, evidence, or refer w0 any
communicatlon or correspondence between Oracle, Clifford Chance or Mr. Aleptr and
the Commission, the Monitoring Trustee .or OTR relating fo the Interoperability
Information or io the proper interpretdtion of the terms "Interopercbility” or
“Interoperabilify Information” as used in the 2004 Decision.’

b. All documents that contaim,’ constitute, reflect, ‘evidence, or refer to dny
communication between Ordcle, Clifford Chance or Mr. Alepin and any other third
party, relating to the Interoperability Irformation oF to thé proper imerpretation of the
terms "Tnteroperability” or "Inwupqrdbﬂfg:hforhmdou”q;g used in the 2004 Dectsion.’

c. All docyments that coriain, comfitwe, reflect, evidence. or refer to any
communication between Oracle, Clifford Chance or Mr. Aleptn and the Commission, the
Monitoring Trustee or OTR about Microsoft's compliance or alleged faihure to comply

t " Points 1, 2 s0d 3 of Microsoft's request

7 Point 4 of Microsoft’s request.

Commission Européanng - Buropease Gommiesio, 51040 Brussls - Balgum
COMP GREFFE Andfirst J-T0 04138 - T olaphones (32-%) 208.11 11 -'Td_‘m{m)mmla
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with European Community competition. laws, i):cludmg withowt limitation the 2004
Decision, the Article 24(a)(1) Decision, or the SO

d. All documenty that contain, com&n&, reflect, evidence, or refer. ta any
communication between Orucle, Clifford Chance or Mr. Aleptn and any other third party
about Microsoft's compliance or alleged fatlure to comply with European Community
competition laws, including without limitarion the 2004 Decision, the Article 24(aj(1)
Decision, or the SO.! : S

2, Given the impartance of the policy i thatﬂﬁsmmm,thc.pircctorm-
GmuﬂforCompcﬁﬁMOftthmupmnCommissicnwishcammmﬁsPosnmnonﬂlm
mmcmmmmuckmﬁmﬂrCMm'maalwwcby
filing an amicus curiae brief, should. this be decmed necessary and approptiate, after
following its decision makipg procedures. . ° N |

3. DG COMP wishes to underline that it docs pot intend to support or otherwise
assist any of the parties to the pending litigation.

1.2, | The firamework within which dﬁe Commisdon carriés out ity anﬁtm;t
investipations :

4 The Commission is the institution entrosted within the European Union with the
epforcement of the competition provisions of the Treaty establishing the Furopean -

5. Mmaﬁmmcmﬁhﬁmpomhmhbﬂoﬁnmhmwm
the “observance of the right 1o be heard It in all proceedings In which san'ctiom,m
particular fines or peralty piyments, may be tmposed a fundamental principle of
Community law which must be respected [,..}".* ‘

3 Poimts 5, 6 and 7 of MiczosofY's request.
*  Point 8 of Microsoft’s request.

3 Artictes 81 xud 82 peovide for provisions comparable o those of Sections (1) 4ad (2) of the Sheoman
Act. -

*  Tudgment of the Court of 13 Febiuary 1973 in Case 85/76, Hoffmann-fa Rochs & Co. AG v
Cormniseion [1979] ECR 461. _ ) .
' 2

13/03 2006 MOK 17:38 [TX/RX NO 6375) R 003
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6. mhnzwﬁhthmmdgumdm&ﬂnmmonhasmabhshedanmnberofpmm
mhawhchuemﬁmiedmguarmcdeapphcaﬂonofﬂwpmdp[cofcthtyofm
and the protection of the rights of defence m proceedings before the Commission. In
pamculu,tbcmlesunai:omtoﬁlcmmmmledtomblemzcﬂ'ecnvacxcrcmofthc
nghmofdcfmbydcfaﬂMmaCmnmmmeedmg.

7. The “Commussion file” macompeuuoninvmmun(hcmmaﬂeralsorefamdto
ag “the file") consists ofandoumxcnn,whxchhavcbemobtamud,pmducedandlor
asgembled by DG COMP, during the investigation.” Access to file is granted to defendants
mpmccedmgsbefomtheCammmontoaﬂdoammmmahngupﬂmCommmwﬁle
mthtbnexccpﬂouofntml&ocmnmm,hmmmemofothermduukmgs,orodm
cunﬁdmﬂalmfmmaﬂmaﬂqasmofmqecwhubmaddmmcdmm'

3. Amwobwomlyonlygmﬂiudtothosedmmofthesdnmmm&w
procedure which relate to the objections raised by the Commission, The European Court
of hutice confirmed that “the Commission is.allowed 1o preclude from the administrative
procedw'eevidmccuhx‘ckhmwra!aﬂontobhcaﬁagaﬁdﬂsaffacrandoflawmrhe
Statement of Objections and which therefore has no ‘relevance to the investigation™*

9. Incascadcfmdaﬂbehqvuthatﬂb-Comtmmmhavomty
withheld documents which are mecessary for its defence it can make a request for a
demmmoftheﬁamnsﬂfﬁcer wtbmmpoﬁeﬁ)rsafagnmdmgmeﬁghtsofdcfm
in Commission procecdings.'’

10. AdecmwnbyﬁmengOﬂic«mnmdmloaewmdﬂammwadefmdm
can be reviewsd by the Buropean Court of First Instance (“CFI”). Similary, an
undertaking which deems that certaini of its bizsiness secrets on the Commission file should
mtbem%?sadw&ednfuﬂammmmadwmbytheHMgOﬁwmappwl
to the CFL

! Smcmmmmmzurummmcmmmmmmmm
‘$lapd 82 of the EC Treaty, Articles 53, 54 and 57 of the EFA Agremnect and Council
Regulation(EC) No 139/2004, OF 2005/C 325007 of 22/12/2005 ("Notics oo access to fle"), at

7Mmmmwmmﬂu&mmm&}9ﬂmmtoﬁh,

OJ C 23 of 23.01.1997.

’ Nodoﬂonmwﬁh,ﬁpmmhlﬂ.

’ mmammofnmmzmmmauozmp -C-205/00 P, C-211/00 P, C-
21300 B, O)lTIOOPandC-ZIWP.AIIbomEuﬂmd,M)ﬁnponod, at parzgraph 126,

% Sce Articles 1 msducmmmdmmyzwimmmamof
‘huﬂngoﬁcmmmmmmpuﬁumpmomdhp.m2001lelof196ml

” SeaArhdc9of¢aCommnianDecidouof23May2w1 on the teons of Teforance of hearing
ofﬂcmmm.momwﬂﬁ:lonpmcm

13/03 2008 HON 17:38 [TX/RX ND 8975] @ ood
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11. Documents obtaimed through access to file may only be used for the purpose of
the Conmiission’s proceedings. This is undertined in Article 15 of Regulation TT3/2004,
wlﬁchsﬁpﬂmﬂhatdocmmtsabtaimdﬂnuughmtnﬁlcma}ronlybcumd“[...}
for the purposes of judicial and administrative procedures for the application of Articles
81 and 82 of the Treaty”. Furthermore, the Notice on access to file states “Should the
fnformation be used for a different purpose, at any point in time, with the involvement of
an outside counsel, the Commission may report the iricident to the bar of that counsel,
with @ view to disciplinary action™" Lastly, the Commnission makes: that obligation clear
in a standard Ictter to the parties when addressing to thern a Statement of Objections and
providing access to file. .
1.3. The procesdings against Microsoft pursuant to Article 24 of Regulation
172003 - R L

2. On 24 March 2004, the Comimission adopted a dscision in Case COMP/C-
3/37.792 ~ Microsoft (“the Decision™) in which it conchaded that Microsoft had abused its
dominant position i PC operating systems. by (i) refiising to provide interoperability
informaticn necessary for competiters to be able to effectively compete in the work group
server operating system market and (i} tying-its Windows Media Player with the
Windows PC operating system. The. Comumission itnposed a €497,196,304 fine on
Microsoft and ordered it to bring the above-mentioned infringements of Asticle 82 EC o
an end (Asticle 4 of the Decision). : - ,

13. In paticular, the Commission ordered Microsoft to supply mteroperability
informmation to interested undertakings on ressonable and pon-discriminatory terms (“the
interoperability remedy”, Asticle 5 of the Derision) and to offer a full-fanctioning version
of its Windows PC operating aystem which does not icorporate Windows Media Player
(“the. tying remedy”, Article 6 of the Decision), The Decision also provided for the
establishment of 2 monftoring mechanixm, including » Monitoring Trustee, whose role i
to provide expert advice to the Commission on Microsoft’s compliance with the Decision.
Microsoft was grinted e deadhine of 120 days to implement the interoperability remedy
and a deadline of 90 days to implewsent the tying remedy. The obligations mposed by the
Decision were suspended pending the Court of First Instence’s . consideration of
Microsoft’s request for imterim messures. This spplication for interim measires was
dismissod by the President of the Court of First Inistance on 22 December 2004."

14, On 28 ly 2005, the Commission adopted a decision on the monitoring
mechanism foreseen in Asticle 7 of the Decision.” This decision sets out nter alia the

? ComminiouNnﬁamﬁeru%utamwﬁﬂ;CMﬂehcmpmmmMcmsl
and 82 of the EC Treaty, Articies 53,54 und 57 of the EHA. Agreement and Council Regulation (BC)
Nol35/2004, in OF 2005/C 325807 of 221272005, -

1 Order of the Presidset of the Court of Pirst Inftance of 22 December 2004 in Case T-201/04 R,
Microsoft, not yed reported. ' :

¥ Cr200%) 2968 final.

13703 2008 MON 17:38 [TX/RX HQ 63751 B oos
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framework under which the Monitoring Trustee, whiose role is to provide expert advice to
the Commmission on Mscrosoft's compliance with the. Decision, will work. Subsequently,
the Commission invited Microsoft to put forward candidates for the position of
Monitoring Trustee. After a selection procedure, on 4 October 2005, on the basis of a
shortlist of candldatmsubmﬂmdhyhﬁmsoﬂ.ﬂmCunmmappomtcdasMommnng
TmstaqufcssorNeﬂBamaBﬂuahaompwscmaxpm

15.  Article 24 of Regulation 1/2003 gnnts themoqth:powerm impose on
undertakings daily penalty payments not exceeding 5% of the average daily turnover in the
preceding business year i order to compel them to put an end to an infringement of
Article 81 or 82 EC, maccmdmmthapmhiﬁﬂondws;mtnkmpwmmtto:\rﬂcle?
of Regulation 1/2003 (Article 24(1Xa)):- _

16. -Onthcbasmofmopmnﬁmnrhomﬁdémchniaiexpmaommthehchrdca]
Docurpentstion, the Corumission decided to opén proceedings against Microsoft in order
to compel it to comply with ity obligations stemuing from the Decision. Consequently, on
10 November 2005, theCumtmssmnad:pﬁedadamionpmamtomc}cﬂ(l)of
Regulation 1/2003 (“the Art 24(1) Decmion™). This decision js the first step i 2 procedure
pursuant to Article 24 of Regulation 1/2003. By means of this decision; a periodic penalty
payment of €2 million per day was posed on Microsoft as from 15 December 2005 in
the event that it were not 1o comply with- Article 5(a) and (c) of the Decision, ie. its
,obhgnuomwa)mspplymplmmdmnmmmopuabahtymfmnon, and(u)tn
makadaﬁmﬁmxbmwaﬂabbonmmblem '

17. [nthchghtofdeomﬁcumgTruslzcsrcpomonﬂustmuofdnTwhmml
DoanncntatbnpmvidedmtheConmmnbyLﬁmﬁinmpomtomuAnZMl)
Decision, the Conmission, on 21 December 2005, sdopted a Statment of Objections m
winuhxttookmupmimymmnhﬁumﬁhdmydmhedm:hobhgmm
to supply complete and accurate interoperability information. A' hearing on the objections
msadbyﬂzCommmonisschednledfm“BB-nmwﬂﬁ

2. DG COMP’S POSITIOR WITH chm TO Milcnason’s REQUEST FOR
DISCOVERY -

2.1. Microsoft’s request to obtlln all docllmulis “exchanged between the
Comnﬂuhn,&sohion!tnﬂngmommdﬁh'dpuﬂunhﬂngmm
Interoperability Iuformation or to ths proper -interpretaton of the terms
“Intaropwablﬂty”or‘hteropcnhmtylnmm:thn” -

18. Aﬁamcmmmofﬂnsummd%mmqbsoﬁhmmqmdmm
to the documents identified in the annex to the Statement of Objections, inchuding to all
documents eéxchanged between the Commrission scrvices and the Trusteo and ali
documents exchanged between the Comwission scrvices and OTR m relation to ail
mmeomedbymusmmmﬂfommm"BylmbeO]mnHy?OOGMmﬁ

¥ £-rouil from Jean-Yves Art, Microsofl's Direotos of Competition EMEA, of 23 Decernber 2005.
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mqmstedaccmmdommmonﬂanmmmwnsﬁldpmmngwﬂmmnmpondmcc
between the Commission on the one hand and third partics sach as Sun, Oracle, IBM and
Noveil on the other as weil as accesa to documents reflecting discussions that have taken
place between third parties, mparuculm‘lySun,IBMmeTRandﬂanmtcc e

19.  Following Microsaft’s request the Hearing ©fficer took the position that the
wnmpondmccbetwwnﬂmCommmmandﬂmhuMwnmmtmmmﬂ
documents which are insccessible 16 Microsoft whilst, after confidentiality waivers had
been provided by third parties, Microsoft was given dccess to the communication between
tbeCunmswnmdthnﬂpuuaatha:mlmmwthmemedmtthmcmcmM
Objections of 21 Decernber 2005,/

20. Tthmnmmmnhmﬂmmfmgi\mMiMEMmaﬂthndpmtydommm
in its possession, However, by letter of 2 March 2006 Microsoft specifically requested to
have access to “any material submitted by its adversaries to the Trustee and OTR™ "

21, TbmrcqmtxsamunﬁytmﬂawnmybythnHmmgOfﬁm In order to verify
whether Microdoft’s request is well founded the Commission has asked OTR and the
" Trustee to disclose and transmujt to the Cormmmission any documents they have dircctly,
without the Conunission’s kmowledge, received from third parties or Microsoft in carrying
auttheuduuesasweﬂuanymmﬂuﬂwyhavcﬂ&uasmtbcomummmth
. ﬁmdpmmorl\ﬁcrowﬁ. . _ o : _

22, Itcmuasmp'metoDGCOMPthmemwﬁdwdcdmmtoaUS court for
axsistance under 28 U.S.C §1782 in ovder to gain access tp docurments which it had onc
day before sought to obtain fram the Commissicm and on the ‘disclosure of which a
pmceedmgmcmendypmdmgbefwuﬂmCmnmmions}m:gOﬁw

23. mcommmmmnhmﬂ’su@hddcﬁmemmhnmmthc
objections raised in the Statement of Objéctions of 21 December 2005 are adequately
protected by the European rales on access to file. Therefore an application by Microsoft
on the basis 28 U.S.C §1782 is not objectively necessary but rather an atizmpt to
cmmvcmmembhshﬂdnuﬂmmmﬁkmpmcuedmpbcfomﬂxmmm

n

ha

" LMMMWEIMMPWNNMOM&MMWZMS.
" LMMMBWOMNMFMOHFMM

& Lam&memaemmmommd.ofzmm
6
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22 Microsoft’s request to obtain all documents erchanged befween the
Commissdon, the Monitering Trustee or OTR and third partics aboat Microsoft's
compliance or alleged faiture to comply witk Earcpexn Community competition
lavrs, incinding without limitation the 2004 Decision, the Article 24(1X(2) PDecision

24.  With regard to Microsoft’s Tequest 10-get access o documents which are not
rolated to the Statement of Objections of 21 December 2005 the DG COMP would like to
streas that such documents are not neccssary for Microsoft -to defend itsclf as the
Commission has not a this stage raised any objections vis-3-vis Microsoft on these other
mam&bﬁaosoﬁwiubcgivenpmpnmsswmommdifﬂxmmnisimtsama
Statsment of Objections related to those mattors. ' :

25.  Microsoft’s request to get acckss to yick documents before a Statement of
WmWMMMBMWWAMMMMM&M
Emopennmlcson-awsstoﬁlewhhhmmh,a w‘wmd-mvmmmmm.
26. TthmopmnComtothmhsm'h@mdeédmmatﬁsodﬂm“mgreunbﬁgh
wnder Community law to be informed of the siate of the administrative procedure before
the statement gf objections is formally issued’ and that, if there were "a right fo be
" Informed of an Investigation in circumstances where suspicions exist tn respect of an
undertaking”, this would “seriously hamper the work'of the Commission™.""

27.  Therefore a premature request by Microsoft for disclogure under 28 U.S.C § 1782
h:otderwﬁndmnifacmmyhasﬁlodadmmmtpcmininswhﬁmﬁ’s
oompﬁmcecxa]legodﬁﬂmewmptywﬁhﬁ;mmmitycmnpcﬁﬁmhws,or
mmqnciﬁcaﬂymmismwhcrea'smamnofomcﬁmahumwtbunadopwdis
apt to smlyhmnthc.cmm'&imaﬁgnﬁmpmwmmmm:
Furopean rules on access to file. ' R '

3. COoNCLUSION

28. mmmcomisofmeupinion,m_ﬂmmmampmmmme
rules properly protect Microsoft's rights of defence and that the discovery requests
Mﬁbyhﬁmmﬁmmaﬁmﬂmckmvm'mmucmhﬁshﬂdmm.nﬁ
Comﬁmefomsmmmmymeimﬁ'mavaﬂimHofthcmmofUS
courts purmuant to 28 U.5.C § 1782. ' : '

Brussels, 10 March 2006

pudgment of the Coust of First Instance of § Tuly 2004 in Case T-50/00 Dalmine v. Commistion, oot
yet reported, paragraphs 83 and 110. '

¥
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