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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

Inre

Civil Action No. 06-MBD-10061
Application of

Hon. Mark 1.. Wolf
MICROSOFT CORPORATION,

Applicant.

MICROSOFT CORPORATION’S SUPPLEMENTAL STATEMENT

SUBMITTED PURSUANT TO COURT ORDER

Pursuant to this Court’s Order dated March 28, 2006, Applicant Microsoft
Corp. (“Microsoft”) submits this supplemental statement to apprise the Court of recent
developments in connection with the proceeding against Microsoft before the European
Commission (“Commission™).

On March 24, in response to an additional request from Microsoft, the hearing
officer at the Commission informed Microsoft that it would be provided with non-
confidential versions of “documents provided by third parties to the Trustee and transmitted
by the latter to the Commission.” (Supplemental Declaration of Joshua Wolson Ex. A
(emphasis added).) However, the hearing officer explained that Microsoft could not receive
any documents until the Commission completed a confidentiality review known as an “Akzo
procedure,” in which a company supplying information to the Commission is given an
opportunity to object to the Commission’s disclosure of that information. (/d.) Notably, the
hearing officer only required the Commission to turn over copies of those documents if they
had been sent to the Commission.

On March 28, the Commission provided Microsoft with “those documents

exchanged between IBM, Oracle and Sun and the Trustee, which are not confidential or
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which are not unrelated to the subject matter of the {SO1.” (Supp. Wolson Decl. Ex. B.) The
Commission also provided Microsoft with “comments made by third parties on the Statement
of Objections or on Microsoft’s response thereto” and represented that OTR had “not
received any documents from third parties.” (/d.) That production included one document
from Novell: Novell’s “Observations on Statement of Objections of 21 December 2005,”
dated February 13, 2006. (Supp. Wolson Dec. Ex. C.) Finally, the Commission provided
Microsoft with a list of documents that it had withheld from its production. That list revealed
that the Commission did not withhold as confidential any documents evidencing
communications with Novell.

Thus, as of March 28, the hearing officer and the Commission had agreed to
provide Microsoft all documents in the Commission’s, OTR’s, or the Trustee’s possession
that reflected Novell’s communications with the Commission, OTR, or the Trustee. Of
course, as the Court has observed, this would not include documents that Novell never sent to
the Commission, the Trustee, or OTR, such as internal memoranda or notes documenting
conversations or meetings. Nor would it include documents that were not retained by the

Commission, OTR, or the Trustee.
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Respectfully Submitted,

{3/ Pamela A. Zom

Robert J. Muldoon, Jr. (BBO# 359480)
Pamela A. Zom (BBO# 640800)
SHERIN AND LLODGEN LLP

101 Federal Street

Boston, MA 02110

(617) 646-2000 (Telephone)

(617) 646-2222 (Facsimile)

E. Edward Bruce (pro hac vice)
William D. Iverson (pro hac vice)
Joshua D. Wolson (pro hac vice)
COVINGTON & BURLING
1201 Pennsylvania Avenue N.W.
Washington, D.C. 20004

(202) 662-6000 (Telephone)
(202) 662-6291 (Facsimile)

Attorneys for Applicant Microsoft Corporation

Dated: April 6, 2006
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

inre

Civil Action No. 06-MBD-10061
Application of

Hon. Mark L. Wolf
MICROSOFT CORPORATION,

Applicant.

SUPPLEMENTAL DECLARATION OF JOSHUA D. WOLSON

Joshua . Wolson declares as follows:

1. [ am an attomey for the law finn of Covington & Burling, counsel
for Microsoft Corp. in the above-captioned action. 1 make this declaration based on
personal knowledge and facts acquired in the course of my duties.

2. Attached at Exhibit A is a copy of a letter dated March 24, 2006,
sent to Microsoft by the hearing officer at the European Commission {**Commission”). In
the letter, the hearing officer determined that Microsoft would be “provided with non-
confidential versions” of documents provided by third parties such as Novell to the
Monitoring Trustee.

3. Attached at Exhibit B is a copy of a letter dated March 28, 2006,
which was sent to Microsoft from the Commission, providing Microsoft with “documents
exchanged between IBM, Oracle and Sun and the Trustee ...” and with “‘comments made
by third parties on the Statement of Objections or on Microsoft’s response thereto.”
Attached to that letter was a list of documents that the Commission withheld from its
production, which reveals that the Commission did not withhold as confidential any

documents evidencing communications with Novell.
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4. The Commission’s March 28 production to Microsoft included one
document from Novell: Novell’s “Observations on Statement of Objections of 21
December 2005,” dated February 13, 2006. A copy of that documents is attached at
Exhibit C.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the

T

oshua D). Wolson

foregoing is true and correct.
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- EUROFEAN COMMISSION
iR

bl Tha Hearing Officer
Brussels, 24 March 2006
KWK/ mie D(2006)

MICROSOFT - VA " COVINGTON & BURLING

44 Avenne des Arts
1040 Brusgels

Fax : 02/502 15 98

Subject: Case No. COMPAC-3/37.'792 Microsoft
Ref.: Microsoft’s letter of 22 March 2006

Dear Mr Berrisch, .

lwrhcmmponsewyouxlettaofzzMamhzmscmnmgﬂnmquwmadeonbehﬂf
ofmﬁfmammmtofﬂlcoralhmgschoduledfOIMI March 2006.
Your client also reiferates their concems that the document and ammexes sent to Microsoft
on 10 March 2005 (“the letter of facts™) gualifies as a new Statement of Objections.
Finally, Microsoft requests access to responses to Article 18 requests and to
mmspondmccbetnwnﬂnrdpmuﬁandtthnme,&n:dpamsamdtthomsﬂon,
amibetwmﬂ:eCmssmndeAEUS

Microsaft's view that the letter of fatts qualifies as a new Statement of Objections

I maintain the position. expressed in my letter of 17 March 2006 that the Commission”s
lotter of facts does not set out objections not contained in the Commission’s Statement of
Objections issued on 21 December 2005 (“SO™).

I take the view that the SO cannot be considered premature and flawed merely because
tht Commission decided to address the Technical Documentation allegedly made -
available by Microsoft in Redmond on 15 December only subssquently in the letter of
facts. According to the case law, & statement of objections is of preliminary nature, Thé
Comm:smunlsalwaysmﬂcdwuseﬁr&mtf&ctsmmdmmbolsterthcongmd
_objmuonsaslongas&epammarcgwmthcowommtommmom. Accordingly, 1 do

! JudgmtofﬂwCowtofF’mlnmmoathcpmmbu2m medemsT-l?l!S\SmﬂT—
212/98 to T-21498 (AﬂmnnCmunmm-una),mraguphlﬁ

-C‘.nmnhuonampéuu -1040 Bricstise / Eurapase Commissie, B-104% Brussst - Bdgm‘l’nbp*m (32-2)29911 1.
Offica: J 78 - 07215, Talephone: dinact Ena (32-7) 208 68 78. Faxe (12-2) 296 9 78,
WFAX#KWMW

Teaa 660N BESTZRSCEE € FO--LTE-eaNEIE0 L2:8T X /£ V2
£00/T00[  Xd0O JINOHLOTIF + XI¥d T€:8T 90. £0/¥2
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not follow your assertion that the allegc& incompleteness of the Commission’s objections
renders the letter of facts into a statersent of objections.

The fact that the letter of facts addresses for the first time the offer made by Microsoft on
25 January 2006 to make available a source code reference license does not constitute a
new objection. In this respect, the letter of facts rather maintaing the ghjections exprezsed
in the SO, explaining that this factual issue does not change the current sssessment of
Microsoft’s lack of compliance, I cannot subscribe to your position, which seems to
imply that the Commission is under an obligation to issus a new staternent of objections
each time Microsoft provides a slight update of its technical documentation or makes any
other offer that it considers relevent for complimee, no matter how insuffioient. Such a
* position is particularly questionable considering Microsoft’s current practics of providing
monthly updates of the technical' documentation, and could deprive the procedure
- under Art. 24 of Regulation No- 1/2003 of its effet wile. With regard to the source code
- reference Licemse, the letter of facts concluded they are not related to the disclosures
Microsoft is required to make under the Article 24(1) decision. In my view, this finding
does not require & formal statement of objections which would give rise to the possibility
of an oral hearing.

Moreover, I do not agree with your contention that the letter of facts and the reports of
the Trustee and of TAEUS mite new allsgations.

o TAEUS’ review of the FRS protocol merely confirms the genersl deficiencies in the
technical documentation which have already been identified in the description of other
protocols, such as DRS. Microsoft was made aware of these issues in the Art 24(1)
decision. ' '

¢ The Trustee's use of the “add user function” as an exampie was a means of testing the
general sufficiency of the technical documentation. Although a different version of the
documentation was uséd, Microsoft has been made aware of the general daficiencies
in the Azt. 24(1) decision and in the SO.

» The reference by the Trustee to innovation material was merely an aside to fllustrate
that necessary information on behaviours and dependencies is still missing from the
technical documentation. This is a fact thar bas been highlighted both in the Art 24(1)
Decisign and the SO.

Microsaft's request for a posiponement of the aral hearing

Microsoft raises concerns about their ability to fully exercise their tights of defence
should the oral hearing be held before Microsoft has submitted its written comments on
the letter of facts. As stated in my previous lettes, it is my belief that Microsoft is in
principle not legally entifled to an oral hearing with regard to the letter of facts. Oral
hearings serve the purposs of giving the addressee an gpportunity to defend itself orally
with regard to a statement of gljections. In the present case, however, Microsoft will
have the gpportunity to take advantage of the oral hearing to make observations also on
the letter of faces if it wishes to do so. This puts your client in a better situation than gther
i of letters of facts, who usually receive such documents only after an oral

Rl 635 0N BESTIOGCM0 + Fo—LETO0-339NI03D 287 WA LA vE
00200  XdOD DINCHIDHTH + IVd TCIRT 0. COART
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+ Furthermore, I believe that the two wecks of additional time granted to your client
wbseqmmwthcmﬂhmngsthdenabchmmwﬂmfmonﬂmmpamnmofﬂze
omlhcanngbothmthregmdtoﬂlcSOandtheleu&rofﬁcB

I light of the above, I s¢e no reason to posipone the oral hearing scheduled for 30/31
Mmchlﬂﬂ&.Tbapnpmaﬁomfmﬁﬁshc&ﬁnghaveﬂ:mdymhedmadvmdmge.

Microsoft's request for access to file

ForthemsonssﬁoutmdmﬂmmyleUmof]ettmof]B 301amaryand8Fcbruary
2006, I reathrm my position that Microsoft is not entitled to access the internal
comespondence between the Commission and TAEUS. However, 1 will verify carefully
whether this comespondence contains items whick are indispensable for Microsoft’s
defence. Should this be the case, your client will be granted access to the information in
question.

As regards the Article 18 responses, Microsoft will be provided with non-confidential .-
versioms as soon as the Commission receives them. You can rest assured that Microsoft
will again be provided with sufficient ime to comment on U

As to your request for access to document2 provided by third parties to the Trustee and
tans:mttedbythulaunrwﬂ]:Commsaan,Idomtsharcymrmtbatthc
Commission treached “applicable procediral rules” by not making the information
available as yet. On the coutrary, ﬂmComnnas:pnlsobhgedtogobacktofhz
information providers for a potential gpplication of the Akzo procedure before such
mformation can be disclosed. Your client will be provided with non-confidential versions
after completion of this procedure, at which time a new file list will be at Microsoft’s
disposal,

Yours sincerely,

\,.,m buhy/._.

. Karen WILLIAMS

Cg: Messrs Tradacete, Madero Villarejol

PP BSh DN BECTZOSZMY + PE-——ETEIAeNEIED &2 BT S ERE
$00/C00  AJOD JINOHIOATH « Ivd TC:8T 90. CO/¥D



Case 5:06-mc-80038-JF Document52-6  Filed 04/17/2006 Page 11 of 19
Case 1:06-mc-10061-MLW  Document 24  Filed 04/06/2006 Page 1of 6

EXHIBIT B



Case 5:06-mc-80038-JF Document52-6  Filed 04/17/2006 Page 12 of 19
Case 1:06-mc-10061-MLW  Document 24  Filed 04/06/2006 Page 2 of 6

EUROPEAN COMMISSION

Ty
Compatition DG

b33
:}ﬂ.ﬂ'

& ot Information, conwmumication and media
had Information Industries, Internst and consumer electronics

E?ﬁfésfammj %@z%%n 001803

egistered with advice of deliv

Mr. Georg M, Berrisch
Covington & Burling
Avenue des Arts 44

B - 1040 Brussels

Subject:  Case COMP/C-3/37792 Microsoft
Access to documents provided by third parties to the Trustee and OTR
Third party comments on the Statement of Objections

Dear Mr. Berrisch,

Following your request for access to documents provided by third parties to the Trustes, the
Commission asked the Trustee to disclose and transmit to the Commission any documents he
has directly received from third parties or Microsoft in canrying out his fimctions pursuant to
Article 3.1 of the Trustee Decision end Section C.1 of the Trustee Mandate as well as any
minutes he has taken as regards communications with third parties or Microsoft.

After receipt of the documents in question, the Commission requested the views of the
concerned third parties on the confidentiality of the documents, After having examined the
third parties’ claims on confidentiality, we are now in position to provide Microsoft ‘with
those documents exchanged between IBM, Oracie and Sun and the Trustee, which are not
confidential or which are not unrelated to the subject matier of the Statement of Objections of |
21 December 2005. For your convenience we attach a list of the documents which are not
transmitted to Microsoft for the above-mentioned reasons. You will notice that certain e-mails
received by the Trustee were also addressed to members of the Case Teami. As you will see,
the e-mails in question are trivial in nature and have no relation to the allegations of fact and
of law raised in the 21 December 2005 Statermnent of Objections end therefore have no

European Commission, B-1049 Brussels - Belgiovm - Telephene: (32-2) 799.11.11
Offiee: 1-70 44136 - Telephone: direct tine (32-2) 295.12.78 - Fax: (32-2) 295.01 .28
Email: Comp-Grefle-Anifrusi@oec,cu.int
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relevance to the present investi gation'. Strictly speaking they do not form part of the case file
and they are provided to Microsoft for the sake of transparency only.

As regards documents provided by third parties to OTR, this company has confirmed in
writing that they have not received any documents from third parties.

For your information we are also enclosing non-confidential versions of the comments made
by third parties on the Statement of Objections or on Microsoft’s response thereto.

1 would like to remind you that Microsoft is not entitled to use the information contained in
the enclosed correspondence for purposes other than your client’s defence under this
procedure. In this respect, third parties have expressed serious concerns, based on
Microsoft’s previous behaviour, that portions of the material disclosed might be made public,
in breach of the provisions laid down in Regulation 773/2004. 1 trust that Microsoft will abide
by its obligations under Regulation 773/2004. '

Yours sincerely,
Q{ [?/\‘J 'hlﬂ fU ]/*

Cecilio Madero Villarejo
Head of Unit

Enclosure

Copy : Mrs Karen Williams, Hearing Officer

! Jodgmen of the European Court of Justice of 7 January 2004 In Joined Cases C-204/00 P, C-205/00 P,
C-211/00P, C-213/00 P, C-217/00 P and C-219/00 F (Aniborg Portand A/S), paragraph 126: “However, the
Commission is allowed to preclude from the adminisirarive procedure evidence which has no relation to the
allegartions of fact and of law in the SO and which therefore has no relevance to the investigation. An applicant
cannot properly put forward as a ground of annulment the fact that irrelevant documents were not
communicoted to i1."
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Enclosure

e List of documents that are not transmitted to Microsoft
»  Communications IBM - Trustee

« Communications Oracle — Trustee

o Communications Sun — Trustee

s Comments from Red Hat

o Comments from ECIS

o Comments from FSFE

e Commenis from Novell
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List of the docnments which are not transmitted to Microsoft

s E-mail from Mr. Maurits Domans to Prof. Nell Barrett of 8 December 2005
(business confidential)

+ Documents included in CD I, referred to in Maurits Dolmans's email to Pro. Neil
Barrett of 30 November 2005 (documents not related to the 21 December 2005
Statement of Objections), as follows:

C 1-2. [Document unrelated to the subject matter of the 21 December 2003 Statement of
Objections]

C-3. [Document unrelated to the subject matter ofthe 21 December 2005 Statement
aof Objections]

C-4. [Document unrelated 1o the subject matter of the 21 December 2005 Statement
of Objections]

C-5. [Document unrelated to the subject matter of the 21 December 2005 Statement
of Objections]

C-6. [Document unrelated 1o the subject matter of the 21 December 2003 Statement
of Objections)

D. [Document unrelated to the subject matter of the 21 December 2005 Statement of
Objections)

B. [Document unrelated to the subject matter of the 21 December 2005 Statement of
Objections)

F. [Document unrelated to the subject matter of the 21 December 2005 Statement of
Objections)

G. [Document unrelated to the subject matter of the 21 December 2005 Statement of
- Objections)
H-1 [Document unrelated to the subject matter of the 2] December 2005 Statement of
Objections)

H-2. [Document unrelated to the subject matter of the 21 December 2005 Statement
of Objections)

H-3. [Document unrelated to the subject matter of the 21 December 2005 Statement
of Objections]

1. [Document unrelated to the subject matter of the 2] December 2005 Statement of
Objections]
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}. [Document unrelated to the subject matter of the 21 December 2005 Statement of
Objections]

K. [Document unrelated to the subject matter of the 21 December 2005 Statement of
Objections}] o ‘

L. [Document unrelated to the subject maiter of the 21 December 2003 Statement of
Objections] .

M. [Document unrelated to the subject matter of the 21 December 2005 Statement of
Objections]

N. [Document unrelated to the subject matter of the 21 December 2005 Staternent of
Objections]

Q. [Document unrelated to the subject matter of the 21 December 2005 Statement of
Objections}

P. {Document unrelated to the subject matter of the 21 December 2005 Statement of
Objections]
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EXHIBIT C
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CASE COMP/C-3/37.792 - MICROSOFT

NOVELL, INC
ORSERVATIONS ON STATEMENT OF OBJECTIONS OF 21 DECEMBER 2005

13 FEBRUARY 2006

By letler of 18 January 2006, the Commission invited Novedl to submit observations on is
Statement of Objections of 21 December 2005. The Statement of Objections Indicates the
Commission's preliminary intertion, by a decislon pursuant to Article 24(2) of Regulation 1/2003,
1o fix the periodic panalty payment which was imposed on Microsoft by the Article 24(1) decision
of 10 November 2005 for non-compliance with its obligation to make Interoperability Information
available 10 interested parties pursuant 1o Article 5(a) and (c) of the Commisslon's Decision of 24
March 2004 for the period between 15 Decembsr 2005 and e date to be spacified.

Accordingly, these Observations constitute a communicstion by Novell to the Commission In
relation to Microsoft's compliance with any non-suspended aspect of the Decision of 24 March
2004 based on conduct arising after 8 Novamber 2004,

in response 10 information requests from the Commission, Novell has provided detafied
Information on the completeness of the WSPP Documentation (see in particular Novefl's reply of
13 October 2005 to the Commission's information request of 4 October 2005) and on other
aspects of Microsoft's non-compilance with the Decision.

The Commission's Statement of Objections and the various annexed reports from the Trustee
confirm Novell's obgarvation thet Microsolt has not provided complete end accurate specifications
for the Protocols as required by the Decision. It ks clear from the explanations given in the
Statement of Objections and in the Trustes's reports that the changes made by Microsoft 1o the.
Documentation subsequent 1o Navell's evaluation of 26-28 Sepiember 2005 are Incapable of
correcting the Inadequacies observed by Novel.

Novedl Is aware of Microsoft's announcement to the media on 25 January 2006 that It will provide
WSPP licensees with access 1o certain Windows source code. But Novell has no information as
to the exact source code involved or the terms on which that access will be provided. More
fundamentally, this proposal by Microsoft, even If implemented, would not constitute compliance
with the 24 March 2004 Decision. That Declsion does not call for disclosure of source code, bt
for complete and accurate specifications for the Protocols. Thus Microsoft's announcement
amounts 1o an offer of an aiternative to complisnce with Dedision. Access to source code is an
inferior solution for undertakings wishing 1o deveiop Interoperable workgroup server operating
system products, as compared with complete and accurate specifications for the Protocols.
Accordingty, Novel calls on the Commission to secure immediate compliance with the Dacision
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If & hearing is held by the Commission pursuant to Article 27(1) of Regulation 1/2003, then Novell
requests thet it may pariicipate at that hearing in order to communicate with the Commission in
relation to Microsoft's compliance with any non-suspended aspect of the Decision of 24 March
2004 based on conduct arising after 8 November 2004.



