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Protocol No 7 and concerned two convictions in the same country.

136 It is also important to emphasise that the applicants have relied on no convention or rule of public
international law that prevents the authorities or courts of different States from trying and convicting the same
person on the basis of the same facts. Such a prohibition could arise today only through very close international
cooperation leading to the adoption of common rules such as those contained in the abovementioned
Convention implementing the Schengen Agreement. The applicants have not pointed to any binding agreement
between the Community and non-member countries such as the United States or Canada that lays down such a
prohibition.

137 It is true that Article 50 of the Charter of Fundamental Rights provides that no one may be tried or
punished again in criminal proceedings for an offence of which he has already been finally acquitted or
convicted within the Union in accordance with the law. However, that charter is clearly intended to apply only
within the teritory of the Union and the scope of the right laid down in Article 50 is expressly limited to cases
where the first acquittal or conviction was handed down within the Union.

138 It follows that the Court must reject the applicants’ allegation of infringement of the principle ne bis in
idem on the ground that the cartel in question was also penalised outside the Community or that the
Commission, in its Decision, took account of their worldwide turnover, including turnover achieved in the
United States and Canada already taken into consideration by the United States and Canadian authorities, in
fixing their fines.

139 In so far as the applicants allege that the Commission misconstrued Boehringer v Commission, cited at
paragraph 12¢ above, according to which the Commission has a duty to set off a penalty imposed by the
authorities of a non-member country if the actions alleged against the applicant by the Commission are the same
as those alleged by those authorities, it should be remembered that, in that judgment, the Court held (paragraph
3) that:

“[i]t is only necessary to decide the question whether the Commission may also be under a duty to set a penalty
imposed by the authorities of a third State if in the case in question the actions of the applicant complained of
by the Commission, on the one hand, and by the [United States] authorities, on the other, are identical’.

140 It is clear from that passage that the Court, far from deciding the question whether the Commission 1§
required to set off a penalty imposed by the authorities of a non-member State where the facts with which the
Commission charges an undertaking are the same as those alleged by those autharities, regarded the identity of
the facts alleged by the Commission and the authorities of a non-member State as being a precondition of that
question.

141 Furthermore, it was in view of the particular situation which arises from the close interdependence
between the national markets of the Member States and the common market and from the special system for the
division of jurisdiction between the Community and the Member States with regard lo cartels on the same
territory, namely the common market, that the Court, having acknowledged the possibility of dual sets of
proceedings and having regard to the possibility of double sanctions flowing from them, held it to be necessary,
in accordance with a requirement of natural justice, for account to be taken of the first decision imposing a
penalty (Wilhelm and Others, cited at paragraph 121 sbove, paragraph 11, and Opinion of Advocate General
Mayras in Boehringer v Commission, cited at paragraph 120 above, p. 1293, at 1301 to 1303).

142 The circumstances of the present case, however, are obviously different. Given that the applicants point to
no express provision of a convention requiring the Commission, when determining the amount of a fine, to take
into account penalties already imposed on the same undertaking in respect of the same conduct by the
authorities or courts of a non-member State, such as the United States or Canada, they cannot validly complain
that, in the present case, the Commiission failed to satisfy any such alleged obligation.

143 In any event, even if it should be inferred @ contrario from the judgment in Boehringer v Commission that
the Commission is in fact required to set off any penalty imposed by the authorities of a non-member country
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the first authorities, it must be emphasised that, notwithstanding that the judgment delivered against SGL in the
United States states that the purpose of the graphite electrodes cartel was to limit production and increase the
prices of those products ‘in the United States and elsewhere’, it has in no way been shown that the penalty
imposed in the United States related to applications of the cartel or its effects other than in the United States
(see, to that effect, Boehringer v Commission, paragraph 6) and in the EEA in particular, an extension which,
moreover, would have clearly encroached on the territorial jurisdiction of the Commission. That observation
applies equally to the judgment handed down in Canada.

144 As regards the deterrent effect of the fines already imposed, according to the case-law, the Commission’s
power to impose fines on undertakings which, intentionally or negligently, infringe the provisions of Article §1
(1Y EC or Article 82 EC is one of the means conferred on the Commission to enable it to carry out the task of
supervision entrusted to it by Community law, That task certainly includes the duty to mvestigate and punish
individual infringements, but it also encompasses the duty to pursue a general policy designed to apply, in
competition matters, the principles laid down by the Treaty and to guide the conduct of undertakings in the light
of those principles (Joined Cases 100/80 to 103/80 Musique diffusion francaise and Others v Commission
[1983) ECR 1825, paragraph 105).

145 it follows that the Commission has power to decide the level of fines so as to reinforce their deterrent
effect where infringements of & given type, although established as being unlawtul at the outset of Community
competition policy, are still relatively frequent on account of the profit that certain of the undertakings
concerned are able to derive from them (Musique diffusion frangaise v Commission, cited above, paragraph
108).

146 The applicants cannot validly argue that there was in their case no such deterrent effect because they had
already been sanctioned on the basis of the same facts by the courts of non-member States. That argument isa
restatement of the applicants’ argument concerning breach of the principle »e bis in idem, which was rejected

above.

147 Furthermore, as is clear from the case-law cited above, the objective of deterrence which the Commission
is entitled to pursue when setting fines is intended to ensure that undertakings comply with the competition
rules laid down in the Treaty when conducting their activities within the Community or the EEA. Consequently,
the deterrent effect of a fine imposed for infringement of the Community competition rules cannot be assessed
by reference solely to the particular situation of the undertaking sanctioned or by reference to whether it has
complied with the competition rules in non-member States outside the EEA.

148 It was therefore permissible for the Commission to impose on SGL a fine of a sufficiently deterrent level
within the limits laid down in Article 15(2) of Regulation No 17, without being required 1o take account of the
sanctions imposed in the United States and Canada for the purpose of determining those limits.

149 As regards the plea alleging failure to state reasons, according to settled case-law the statement of reasons
must disclose in a clear and unequivocal fashion the reasoning followed by the institution which adopted the
measure in question in such a way as to enable the persons concerned to ascertain the reasons for the measure so
as to defend their rights and to enable the Community judicature to carry out its review (see Case T-171/97
Swedish Match Phitippines v Council [1999] ECR I1-3241, paragraph 82, and the casc-law cited there, and
Joined Cases T-12/99 and T-63/99 UK Coal v Commission [2001} ECR II-2153, paragraph 196).

150 1n the present case, recitals 179 to 183 of the Decision expressly rejected the line of argument that SGL
had developed during the administrative procedure with a view to benefiting from the application of the
principle re bis in idem. The Commission thus stated that in its view the principle was not to apply as regards
the sanctions imposed by the United States and Canadian authorities. Even supposing that those recitals did not
adopt a position on a specific argument put forward by Tokai (see paragraph 127 above) and that the
Commission’s approach did in fact constitute a new step in its decision-making practice, there was nothing to
prevent the applicants from effectively defending their interests before the Court of First [nstance by putling
forward whatever pleas and arguments seemed relevant for the purpose of challenging the Commission’s
theory. Furthermore, the Court of First Instance was in a position to carry out a judicial review by examining
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151 It follows from the foregoing that the pleas alleging breach of the principle prohibiting concurrent
sanctions and of the Comumission’s obligation to take intc account the sanctions previously imposed, and a
failure to state reasons on that point, must be rejected.

152 As regards SGL’s specific complaint that the competent Director-General of the Commission promised it
that the United States sanctions would be imputed to the fine imposed by the Commission, the applicant relies
on the principle of protection of its legitimate expectations. That principle extends to any individual in a
situation where the Community suthorities have caused him to entertain legitimate expectations (Case 265/85
Van den Bergh en Jurgens v Commission [1987] ECR 1155, paragraph 44, and Case C-152/88 Sofrimport v
Commission [1990) ECR 1-2477, paragraph 26), it being understood that no one may plead infringement of that
principle unless he has been given precise, unconditional and consistent assurances, from authorised, reliable
sources, by lhe administration (Case T-203/97 Forvass v Commission [1999] ECR-8C I-A-129, 11-705,
paragraph 70, and the case-law cited there, and Case T-290/97 Mehibas Dordtselaan v Commission [2000] ECR

II-15, paragraph 59).

153 1nthat regard, it is sufficient to state that the Decision was adopted by the College of Members of the
Commission, in accordance with the principle of collegiality established in Article 1 of the Rules of Procedure
of the Commission of 29 November 2000 (O] 2000 L 308, p. 6) and not by a Director General (see, in that
regard, Case T-31/99 ABB Asea Brown Boveri v Commission [2002] ECR 11-1881, paragraph 104). Nor could
SGL reasonably expect that the decision imposing a fine on it in order to sanction its participation in the cartel
active, on a worldwide scale, on the graphite electrodes market would be delegated, as a ‘management or
administrative measure’ within the meaning of Article 14 of the Rules of Procedure, to the Director General
competent for competition matters. Consequently, the Director General cannot have provided ‘precise
assurances from [an] authorised, reliable source’ as regards the imputation of the sanctions imposed on it in the
United States and Canada, as his powers were limited to submitting proposals to the College which the College
was at liberty to accept or reject.

154 Furthermore, SGL. appears to have itself doubted the precise nature of the assurances allegedly given by
Mr Schaub on 1 December 1998. In its reply of 4 April 2000 to the statement of objections, SGL does not refer
to those assurances, but, on the contrary, criticises the Commission for not revealing whether and to what extent
it would take account, under the principle ne bis in idem, of the sanctions already imposed in the United States.
In any event, SGL did not claim to have been encouraged by Mr Schaub’s alleged promise to cooperate with the
Commission and to recognise the substantive truth of the impugned facts.

155 1t follows that the complaint alleging breach of the principle of protection of legitimate expectations as
regards the imputation of the sanction imposed on SGL in the United States cannot be upheld either.

2. The pleas alleging failure to have regard to the Guidelines, the illegality of the Guidelines and failure to
state reasons on that point

a)  Preliminary observations on the legal framework of the fines imposed on the applicants

156 Article 15(2) of Regulation No 17 provides that ‘[t}he Commission may by decision impose on
undertakings ... fines of from [EUR] 1 000 ... to [EUR] 1 000 000 ..., or a sum in excess thereof but not
exceeding 10% of the turnover in the preceding business year of each of the undertakings participating in the
infringement where, cither intentionally or negligently[,] they infringe Article [81](1) ... of the Treaty’. Article
15(2) also provides that “[i]n fixing the amount of the fine, regard shall be had both to the gravity and to the
duration of the infringement’.

157 ‘That provision confers on the Commission a discretion in fixing fines (Case T-229/94 Deutsche Bahn v
Commission [1997) ECR 111689, paragtaph 127), which is, in particular, & function of its general policy in
competition matters (Musique diffusion frangaise v Commission, cited at paragraph 144 above, paragraphs 105
and 109). 1t was against that background that, in order to ensure the transparency and objectivity of its fining
decisions, the Commission adopted its Guidelines in 1998. The Guidelines constitute an instrument intended to
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discretion; the consequence is a self-limitation of that power (Case T-214/95 Viaams Gewest v Commission
{1998) ECR I1-717, paragraph 89), in so far as the Commission must comply with the Guidelines which it has
itself laid down {Case T-380/94 AJUFFASS and AKT v Commission [1996} ECR 11-2169, paragraph 37).

158 In the present case, according to recitals 126 to 144 of the Decision, the Commission imposed fines on all
the applicants on account of the infringement of Article 81(1) EC and Article 53(1) of the EEA Agreement. it
follows from those recitals that the fines were imposed pursuant to Article 15(2) of Regulation No 17 and that
the Commission - although the Decision does not make express reference to the Guidelines — determined the
amount of the fines in application of the method defined therein.

159 According to that method, the Commission takes as its starting point for calculating the amount of the
fines to be imposed on the undertakings concerned a basic amount determined according to the gravity of the
infringement. In assessing the gravity of the infringemment, account must be taken of its nature, its actual impact
on the market, where this can be measured, and the size of the relevant geographic market (point 1.A, first
paragraph). Within that context, infringements are put into one of three categoties, namely ‘minor
infringements’, for which the likely fine will be between EUR 1 000 and EUR 1 000 000, *serious
infringements’, for which the likely fine will be between EUR 1 000 000 and EUR 20 000 000, and ‘very
setious infringements’, for which the likely fines will be above EUR 20 000 000 (point 1.A, second paragraph,
first to third indents). Within each of these categories, the proposed scale of fines makes it possible to apply
differential treatment to undertakings according to the nature of the infringements committed (point 1.A, third
paragraph). It is also necessary to take account of the effective economic capacity of offenders to cause
significant damage to other operators, in particular consumers, and to set the fine at a level which ensures that it
has a sufficiently deterrent effect (point 1.A, fourth paragraph).

160 Within each of the three categories of infringement thus defined, it may be necessary, according to the
Commission, to apply weightings in certain cases to the amounts determined in order to take account of the
! specific weight and, therefore, the real impact of the offending conduct of each undertaking on competition,
particularly where there is considerable disparity between the sizes of the undertakings committing
infringements of the same type and, consequently, to adjust the starting point of the basic amount according to
the specific nature of each undertaking (hereinafier ‘the starting amount’) (point L.A, sixth paragraph).

161 As regards the factor relating to duration, the Guidelines draw a distinction between infringements of short
duration (in general, less than one year), for which the amount determined for gravity should niot be increased,
infringements of medium duration (in general, one to five years), for wiich that amount may be increased by up
to 50%, and infringements of long duration (in general, more than five years), for which the amount may be
increased by up to 10% per year (point 1B, first paragraph, first to third indents).

162 The Guidelines then set out, by way of example, a list of aggravating circumstances and attenuating
circumstances that may be iaken into consideration as grounds for increasing or reducing the basic amount.

163 Last, the Guidelines state that the final amount calculated according to this method (basic amount
increased or reduced on a percentage basis) may not in any case exceed 10% of the worldwide turnover of the
undertakings, as laid down by Article 15(2} of Regulation No 17 (point 5(2)). The Guidelines further provide
that, depending on the circumstances, account should be taken, once the calculalions described above have been
made, of certain objective factors such as a specific economic context, any economic or financial benefit
derived by the offenders, the specific characteristics of the undertakings in question and their real ability to pay
in a specific social context, and the fines should be adjusted accordingly (point 5{(b)).

164 Ttis against that background that it is necessary to determine whether, as the applicants claim, the fines
imposed in Article 3 of the Decision are excessive and were determined on the basis of an incorrect
methodology.

165 Although the Commission has a discretion when determining the amount of each fine, and is not required
to apply a precise mathematical formula (Case T-150/89 Martirelli v Commission [1995] ECR 1I-1163,
paragraph 59), the Court none the less has, pursuant to Article 17 of Regulation No 17, unlimited jurisdiction

000
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fixed a fine and may therefore cancel, reduce or increase the fine imposed. In that context, its assessment of the
appropriateness of the fine may, independently of any manifest errors of assessment made by the Commission,
justify the production and taking into account of additional information whick is not mentioned in the
Commission decision (SC4 Holding v Commission, cited at paragraph 108 above, paragraph 55).

b)  The starting amounts according to gravity established in the Decision
Sammary of the Decision

166 At recitals 129 to 154 of the Decision, the Commission determined the starting amount of each fine
according to the gravity of the infringement. In that context, it took account of

—  the nature of the infringement {market-sharing and price-fixing in a significant sector of the industry),
taking the view that this was a very serious infringement of Article 81(1) EC and Article 53(1) of the EEA
Agreement;

- the actual impact of the infringement on the graphite electrodes market in the EEA, taking the view that
prices were not only agreed but also announced and implemented and observing that prices applied (in
particular price increases) largely followed those agreed by the cartel over a period of six years;

— the size of the relevant geographic market, taking the view that the cartel covered the whole of the
common market and, following its creation, the whole of the EEA.

167 In the light of those factors, the Commission concluded that the undertakings concemed had committed a
‘very serious infringement’.

168 Then, in order to take account of the actual economic capacity of each undertaking to cause significant
harm to competition and in the light of the great disparity in size between the undertakings concemed, the
Commission applied differentiated treatment. To that end, it divided the undertakings concerned into three
categoties, on the basis of the worldwide turnover of each undertaking in sales of the product concerned. The
comparison was based on the figures for turnover attributable to the product in question during the final year of
the infringement, 1998, as shown in the table at recital 30 of the Decision.
Company Worldwide turnover
¢ in graphite electrodes
| (1998), EUR million +

f[_{) iz_ilﬁv;'orrl dwide
¢ turnover (2000,

" EEA-wide turnover in
graphite electrodes

(1998) + market share f EUR million}

. market share in the in the EEA-wide

- worldwide graphite graphite electrodes :

~ electrodes market market (1992 to 1998)

(199210 1998) : i

SGL L] L% Lol [ 12 .
UCAR - [.] s Ll L _5.841
VAW ] L% L] . LoPa 3693 L
CG L) Ll Ll ledw ;s
SDK  Gf] PR L fel% 0 7s08
Tokai L] )% (e L 82
-1 V%5 Y VS N P S O (993 SR - - N
‘Nippon | [..]. fod% Ll LB 189 -

169 On the hasis of the figures in thai table, SGL and UCAR, the two main producers of graphite electrodes at
worldwide level and at EEA level, were placed in the first category {starting amount EUR 40 miltion). C/G,
SDK and Tokai, with much smaller market shares at worldwide level (between 5% and 10%), were placed in
the second category (starting amount EUR 16 million). VAW, SEC and Nippon, whose worldwide market
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170 Last, in order to take account of the size and global resources of VAW and SDK, the Commission
adjusted VAW’s starting amount by a weighting of 1.25, making a total of EUR 10 million, and SDK’’s starting
amount by a weighting of 2.5, making a total of EUR 40 mullion.

Arguments of the parties

171 SGL contends that the Guidelines are not applicable. It claims that the calculation method defined therein
marks a complete departure from the previous approach by ignoring proportionality to tumover. Only a penalty
that is proportionate to worldwide tumover is compatible with Article 15 of Regulation No 17. Otherwise,
undertakings such as SGL whose turnover is achieved mainly through sales of the product concerned are placed
at a disadvantage by comparison with undertakings whose tumover is for the most part achieved with other
products.

172 UCAR, on the other hand, criticises the Commission for having taken worldwide turnover as a criterion of
the relative importance of the undertakings concerned. That method penalised UCAR, a United States company,
since the level of its economic activities in the United States is necessarily reflected in its worldwide turnover.

173 SGL proceeds to denounce a lack of transparency and failure to provide reasons as regards the
establishment of the three categories in which the undertakings concerned were placed, in particular as regards
the choice of the amounts and the criteria used for classification purposes. It maintains that the amounts thus
determined are arbitrary and that, mmoreover, it is impossible to tell from the Decision whether the Commission
relied on the worldwide turnover of the undertakings concerned or on their tumnover in the relevant product.
Furthermore, the very high starting amount of EUR 40 million determined for SGL according to the gravity of
the infringement is incompatible with the Commission’s former decision-making practice.

174 Nor, m SGL’s submission, has the Commission demonstrated that the cartel actually caused a genuine
increase in prices. The Commission ignored the fact that there was an alternative explanation for the price
increases between 1992 and 1996: during the crippling structural crisis in the early 1990s, prices were
significantly below retai] costs; the subsequent increases were therefore necessary for the survival of the sector
and the financing of quality improvements. Furthermore, the Commission itself acknowledges (recital 139 of
the Decision) that it is difficult to say whether and to what extent prices would have been different without the
cartel.

175 SGL submits that the Commission justified the significant starting amounts only by the need to ensure a
‘deterrent effect’ (recitals 146, 148 and 152 of the Decision). It therefore ignored the fact that the principle of
fairness requires that account also be taken of the circumstances particular to each undertaking, such as the
aspects of specific prevention and proportionality.

176 The four Japanese undertakings and C/G, for whom the EEA was not their ‘home market’, claim that
instead of ascribing disproportionate significance to worldwide turnover and market shares in the product
concerned, the Commission should have based itself on tumover and market shares in the EEA. Only such a
method would have observed the limited territorial competence of the Commission and made it possible to
measure the real capacity of each undertaking to cause serious harm to competition in the EEA.

177 The EEA market shares of Tokai [...]%, Nippon [...]1%, SDK [...]%, SEC [...]% and C/G [...]% were
only marginal by comparison with the shares held by SGL and UCAR;; their participation in the cartel’s
European activities was purely passive. In that context, they make numerous comparisons between the starting
amounts, the basic amounts and the final amounts of their fines with the corresponding figures of the
ringleaders, SGL and UCAR, and between the various turnover figures of the undertakings concerned in order
to show that their fines were excessive in relation to their economic presence in the EEA. They also compare
the method of calculation applied by the Commission with what they claim to be the fairer method used by the
United States authorities.

178 Their marginal and passive presence on the EEA market is, they submit, in no way the result of the effects

|0 0000000000000 0000000000
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beginning of the infringement period, in their own economic interest. The Commission has not succeeded in
proving that they refrained from selling graphite electrodes in the EEA precisely because of the cartel. In
particular, it has not established that their market shares or sales in the EEA would have been significantly
higher in the absence of the cartel.

179 Tokai, Nippon, SEC and C/G further claim that even on the basis of the Commission’s logic and accepting
that their starting amount should be fixed on the basis of worldwide turnover in 1998 for the relevant prodnct,
by placing them in the three categories referred to above and setting the corresponding figures (EUR 40 million.
EUR 16 million an@ EUR 8 million) the Commission breached the principles of proportionality and equal
treatment. They contend that their starting amounts are proportionally, i.e. by comparison with their worldwide
turnover and market shares, much higher than SGL’s, UCAR’s and SDK’s.

IR0 As regards its individual participation in the infringement, C/G further explains that its situation may be
distinguished from that of the other members of the cartel on a number of points, It refers, in addition to its
marginal role, to a number of factors from which it concludes that its conduct could not be described as ‘very
serious’.

18] SDK criticises the Commission for having artificially inflated its fine by applying a deterrent factor of 2.5,
which increased its starting amount by EUR 24 million. Such a factor was not applied either to the ringleaders
of the cartel, or to the members of the cartel with larger market shares in the EEA, or to those who had
obstructed the Commission’s investigation and who had continued the infringement even after that
investigation. Thus SDK alone has been subjected to a double discrimination that is both discriminatory and
disproportionate, whereas the multiplier applied to VAW was only 1.25 and increased that company’s starting
amount by only EUR 2 million.

182 1In so far as the Commission relies on SDK’s size and its global resources (recitals 152 to 154 of the
Decision), SDK refers to an economic expert’s report in order to demonstrate that economic force does not
depend on size in itself. First, large companies with small market shares on a relevant market, such as SDK,
derive no power from their presence on other markets which have no connection with the relevant market. Nor,
second, can a large conglomerate with a weak market position be regarded as being economically strong solely
because of ils size. An undertaking with a limited market share for the product in question does not derive
greater benefit from a cartel solely because it also sells products which have no connection with the cartel and
are not affected by it. In any event, even on the assumption that a deterrent factor must be applied, it should
depend on the position on the EEA market, on which SDK occupies only a marginal position, and take account
only of the likelihood of the cartel being discovered and of the profits which the members of the cartel stood to
make.

183 In SDK’s submission, the application of the multiplier of 2.5 is also impossible to reconcile with several
decisions previously taken by the Commission. The Commission is therefore treating the different cases
inconsistently. Last, SDK claims that its rights of defence were breached in that it was not given the opportunity
to express its views on the reasons for and the criteria of the choice of a multiplier of 2.5.

184 All the Japanese applicants claim that the Commission failed to provide sufficient reasons in relation to
the various points just sammarised.

185 The Commission contends that it is clear from the reasons set out in the Decision and from the case-law
that none of the pleas is well founded.

186 As regards, in particular, the division of the undertakings into three categories and the fixing of the
starting amounts, the Commission denies that it based itself solely on worldwide turnover derived from the
relevant product. The starting point for calculating the fines was the gravity of the infringement (nature and
impact and also size of the relevant geographic market). Worldwide turnover and market shares merely served
as a basis for determining the relative importance within the EEA of the undertakings involved in the cartef. The
Commission’s approach therefore took numerous factors into account and is not a simple calculation based on
nrnover.

000
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the argument that that adjustment was supposed to have an additional deterrent effect. On the conirary, the
adjustment factor merely recognises the fact that different financial resources require different fines if the fines
are supposed to have equivalent deterrent effect. That means a differentiated treatment of the members of the
cartel. In the case of large conglomerates, such as that of which SDK forms part, it is not sufficient to use
turnover on the market where the mfringement took place.

188 As regards the precise figure of 2.5, the Commission states that it was not based on the worldwide
turnover of the group to which the applicant belonged. Rather, the Commission applied a rough adjustment
which took account of SDK’s size and global resources, since it was by far the largest undertaking concerned by
the Decision.

Findings of the Court
- The applicability of the Guidelines for the purpose of determining the turnover to be employed

189 In so far as SGL claims that the Guidelines are incompatible with the Commission’s previous decision-
making practice, which was based on worldwide tunover, the fines which the Commission is able to impose for
infringement of the Community rules on competition are defined in Article 15 of Regulation No 17, which was
adopted before the infringement was committed. As stated at paragraphs 159 to 164 above, the general method
for setting fines described in the Guidelines is based on the two ¢riteria referred to in Article 15(2) of
Regulation No 17, namely the gravity of the infringement and its duration, and observes the upper Hmit
determined by reference to the turnover of each undertaking, as laid down in that provision (LR AF 1995 v
Commission, cited at paragraph 38 above, paragraph 231).

190 Consequently, the Guidelines do not go beyond the legal framework for fines set out in Article 15(2) (LR
AF 1998 v Commission, paragraph 232).

191 Nor, conlrary to what the applicants claim, does the change in the Comunission’s administrative practice
brought about by the Guidelines constitute an alteration of the legal framework determining the level of fines
which can be imposed that is contrary to the principles of non-retroactivity of legislation and legal certainty.
First, the Commission’s previous practice does not itself serve as a legal framework for the fines imposed in
competition matters, since that framework is defined solely in Regulation No 17. Second, having regard to the
wide discretion which Regulation No 17 leaves the Commission, the fact that the latler introduces a new
method of calculating fines, which may lead to an increase in the general level of fines, cannot be regarded as
an aggravation, with retroactive effect, of the fines as provided for in Article 15(2) of Regulation No 17 (LR AF
1998 v Commission, paragraphs 233 to 233).

192 Furthermore, the fact that in the past the Commission imposed fines of a certain level for certain types of
infringement does not mean that it is estopped from raising that level within the limits indicated in Regulation
No 17 if that is necessary to ensure the implementation of Community competition policy (Musique diffusion
frangaise and Others v Commission, cited at paragraph 144 above, paragraph 109). The proper application of
the Community competition rules in fact requires that the Commission may at any time adjust the level of fines
to the needs of that policy (Musigue diffusion francaise and Others v Commission, paragraph 109, and LR AF
1998 v Commission, paragraphs 236 and 237).

193 It follows that the complaint that the Guidelines are inapplicable must be rejected.

194 Consequently, the reference made by the four Japanese applicants and by C/G to the atlegedly more
equitable calculation methods applied in the United States is inoperative, since the Commission could lawfully
apply the calculation method set out in the Guidelines.

- The turnover used by the Commission in determining the starting amount

195 In so far as the Commission is criticised for not having determined the various starting amounts on the
basis of either turnover from sales of graphite clectrodes in the EEA or worldwide turnover for all products, it
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concerns the upper Limit that a fine cannot exceed and, second, that that {imit is taken to refer to worldwide
turnover { Musique diffusion frangaise v Commission, cited at paragraph 144 above, paragraph 119). Provided
that it remains within that limit, the Commission may in principle choose which turnover to take in terms of
territory and products in order to determine the fine (the Cement judgiment, cited at paragraph 39 above,
paragraph 5023), without being obliged to adhere precisely to the worldwide turnover or tumover in the
geographic market or the relevant product market. Last, although the Guidelines do not provide that fines are to
be calculated according to a specific tumnover, they do not preclude such a figure from being taken into account,
provided that the choice made by the Commission is not vitiated by a manifest error of assessment.

196 In the present case, contrary to SGL’s argument, it is clear from recitals 149 to 151 of the Decision that
the Commission chose the worldwide turnover achieved from sales of the relevant product so that the starting
amounts would reflect the nature of the infringement, its actual impact on the market and the scope of the
geographic market, having regard to the considerable disparity in size between the members of the cartel.

197 Having regard to the intrinsic nature of the cartel, the Commission was correct to use that tumover,
without making an error of assessment, in that it allowed the Commission to take account of ‘the effective
. economic capacity of offenders to cause significant damage to other operators, in particular consumers’, within
! the meaning of point 1.A, fourth paragraph, of the Guidelines.

198 According to the findings made in the Decision, the cartel had a global dimension and included, in
addition to price fixing, market sharing on the basis of the ‘home producer’ principle: producers not originating
in the EEA, instead of providing aggressive competition on the EEA market, were ultimately to withdraw from
that market, which was not their ‘home market’ (see paragraphs 64 and 67 above). If the Commission had
calculated Tokai’s, SDK s, Nippon’s, SEC’s and C/G’s starting amounts on the basis of their low tumover in
the EEA for the relevant product, it would have rewarded them for having complied with one of the basic
principles of the carte! and for having agreed not to compete on the EEA market, while their conduct in
accordance with that principle of the cartel enabled the ‘home’ producers in Europe, namely, in particular, SGL
and UCAR, to fix prices in the EEA unilaterally. In doing so, the Japanese applicants and C/G impeded
competition on the EEA market regardless of their actual turnover on that market.

199 In that regard, it should be made clear that the worldwide cartel found in the Decision harmed consumers
in the EEA because SGL and UCAR in particular had been able to increase their prices in the EEA without
being threatened by the Japanese applicants or by C/G, which, owing to the principle of reciprocity at global
level, were able to do likewise on their home markets, namely Japan and the Far East and in C/G’s case the
United States. As one of the objects of the cartel was to prevent the competitive forces of ‘non-home’ producers
from being deployed in the EFA, the participation of those producers was necessary for the successful operation
of the cariel as a whole, i.e. on the other regional markets in the world. Consequently, the real impact on the
EEA of the infringement committed by all the members of the cartel, including those applicants for whom the
EEA was not the ‘home market’, consisted in their contribution to the overall effectiveness of the cartel, as each
of the three ‘legs’ — the United States, the EFA and the Far East/Japan — was essential to the effective
functioning of the cartel on a worldwide level.

200 Furthermore, the fact that the Commission has the power to impose sanctions only within the EEA does
not preclude it from taking into consideration worldwide tumnover derived from sales of the relevant product in
order to evaluate the economic capacity of the members of the cartel to harm competition within the EEA. The
Commission may carry out that evaluation in the same way as it takes into account, in accordance with Article
15 of Regulation No 17 and the relevant case-law, the financial capacity of the undertaking concemed by
relying on its total worldwide turnover.

201 Itis true that it is well established in the case-law that disproportionate importance must not be ascribed to
one or other of the various turnover figures by comparison with the other elements of assessment, so that an
appropriate fine cannot be fixed merely by a simple calculation based on the total turover, especially where the
goods concerned represent only a small proportion of that turnover (Musique diffusion frangaise v Commission,
cited at paragraph 144 above, paregraphs 120 and 121, and Case T-77/92 Parker Pen v Commission [1994]
ECR 11-549, paragraph 94). Thus, the Court of First Instance upheld in Parker Pen v Commission the plea
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the fact that the turnover accounted for by the products to which the infringement related had been relatively
low by comparison with the turnover resulting from the total sales of the undertaking concerned.

202 The four Japanese applicants and C/G rely on that case-law when referring to their weak presence in the
EEA. However, the approach adopted by the Court in Parker Pen v Commission related to the final amount of
the fine rather than the starting amount determined in the light of the gravity of the infringement, which is in
issue in the present case. In the present case the Commission did not base the final amount of the fines on
worldwide tumover alone, but took into account a whole senies of factors other than tumover and, as regards the
starting amount, it was specifically not worldwide tumover that was taken into consideration. The case-law
cited by the applicants is therefore irrelevant (see, to that effect, 4BB Asea Brown Boveri v Commission, cited at
paragraph 153 above, paragraph 156).

203 In so far as C/G further contends that its participation in the infringement cannot be described as ‘very
serious’ owing to the specific nature of its situation in the EEA, it is sufficient to observe that specific data
relating to a given undertaking may indeed constitute aggravating or attenuating circumstances (points 2 and 3
of the Guidelines) or justify the final adjustment of the fine {point 5(b) of the Guidelines). However, where the
Comimission relies on the impact of the infringement in order to assess its gravity, in accordance with point 1.A,
first and second paragraphs, of the Guidelines, the effects to be taken into account in that regard are those
resulting from the entire infringement in which all the undertakings participated (Case C-49/92 P Commission v
Anic [1999] ECR [-4125, paragraphs 150 to 152), so that consideration of the individual conduct or figures
particular to each undertaking is not relevant in that regard. The special factors put forward by C/G are therefore
of no relevance in the present context.

204 It follows that the pleas alleging failure to have regard to the turnover to be used in determining the
starting amount must be rejected.

- The real impact of the cartel on the price increases and on the market shares of certain members of the
cartel

205 In so far as the Japanese applicants and C/G claim that their unlawful conduct had no ‘real impact’ in the
EEA, for the purposes of point |.A, penultimate indent, of the Guidelines, since the fact that they did not sell
the product concerned was based on autonomous decisions taken before the cartel came into existence, the
Court finds that that argument ignores the intrinsic nature of the cartel of market-sharing at global level and the
fact that the applicants did not properly challenge the Commission’s findings of fact in that regard.

206 The applicants accepted the basic principles of the cartel that the prices of the product in question would
be fixed at world level and the ‘non-home’ producers would withdraw from the markets reserved for ‘home’
producers (recital 50 of the Decision). The Commission also established that those basic principles had been
implemented by the various meetings of the cartel (recitals 51 to 93 of the Decision) and the applicants did not
validly challenge those findings.

207 As regards the actual impact of the unlawful conduct of each undertaking on the market and on
competition, that impact must be taken into consideration, in accordance with point 1.A, first paragraph, of the
Guidelines, ‘where this can be measured’. In this case, the non-aggressive conduct in the EEA of the five
applicants in question corresponded faithfully with the principles and the correct functioning of the cartel. It is
therefote difficult to ‘measure’ to what extent the specific impact of the infringement committed by the
applicants, namely their lack of aggression on the EEA market, exceeds the purely contractual level, i.e. their
undertaking to remain passive.

208 Nor is it sufficient, in order to challenge properly the actual impact of the infringement, to rely on
‘alternative explanations’ for the conduct consistent with the infringing agreements, namely the aitonomous
decisions allegedly taken in the economic interest of the undertakings. The concept of ‘alternative explanation’
can serve only to preclude the existence of a concerted practice, where parallel and passive conduct may be
explained by plausible reasons other than collusion between the undertakings concerned (see Case T-30/91
Solvay v Commission [1995] ECR II-1775, paragraph 73, and the case-law of the Court of Justice cited there).

T e T T O
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in question corresponds precisely to the collusive agreements whose existence and content they have not
disputed.

209 As the Commission correctly siated, moreover, the object of the cartel was to ensure stability on the world
market in such a way as to permit concerted price increases. By agreeing to stay away from the EEA market, the
five applicants in question made a significant contribution to stability in the worldwide market which had the
effect of seriously harming competition in the EEA. The consideration for the protection guaranieed by SGL
and UCAR to those applicants on their ‘home’ markets was their promise to remain outside the EEA. Had that
promise not been valuable, there would have been no need for those applicants o participate in the cartel.

210 Last, according to the findings made in the Decision, the cartel was not a European cartel in which some
Japanese and United States participants were associated, but was a cartel active on a worldwide scale. In order
to preclude the risk of any disturbance of the smooth operation of the cartel, each party had undertaken to
respect existing market shares at worldwide level, in spite of any future trends and developments, and thus to
ensure regular price increases in each region of the world, increases which, had it not been for the ‘home’
producer principle, might have encouraged access by ‘non-home’ producers to regions with their own ‘home’
producers.

211 The applicants’ reference to their autonomous decisions, taken in their economic interest, (o concentrale
on their respective ‘home’ markets, is therefore irrelevant. The circumstances that determined such decisions
may change at any time, so that the undertaking to remain outside a region which at 2 particular moment
presented no economic interest remains valid. In addition, while it is always difficult to imagine what
developments would have taken place on a given market in the absence of the cartel active on that market, such
prognoses are particularly problematic where the markets are shared according to the *home’ producer
principle, which obliges the members of the cartel (o be passive in certain geographic areas.

212 Inany event, it is not sufficient to wonder, in such a situation, about the market shares that the ‘non-home’
producers might reasonably have been able to acquire, in the absence of the cartel, on a market reserved for
another member of the cartel. It cannot be precluded that, in the absence of the security conferred by the cartel,
the “home’ producer would, under the simple threat of access to that market by other producers, have applied
quite low prices so that those other producers would choose to remain outside the market in guestion and thus
not acquire the slightest market share. In such a situation, the free play of competition would have been to the
advantage of consumers, in the form of a price reduction, without market shares changing at all.

213 The Commission was therefore right to conclude that the passive conduct in the EEA of the five
applicants concerned was the actual consequence of the cartel, so that those applicants (oo had participated in a
‘very serious infiingement’.

214 The same applies to the price increases prompted by the cartel between 1992 and 1996. In so far as SGL
relies on ‘alternative explanations’ in that regard, it is sufficient to state, once again, that the present case does
not concern the hypothesis of mere ‘parallel conduct’. Furthermore, recitals 136 and 137 of the Decision
summarise the Commission’s findings of fact concerning the fixing of target prices and actual increases in
prices in application of the basic principle of the cartel that graphite electrode prices were fixed on a world level
{recitals 50 and 61 to 70 of the Decision). It follows that the prices agreed at the meetings of the cartel were
gradually imposed on purchasers and increased by almost 50% between 1992 and 1996. Those specific and
detailed findings were not disputed by SGL. The Commission therefore validly established a link between the
price increases and the application of the unlawful agreements by the eight members of the cartel which
controlied almost 90% of the world market in graphite electrodes (recital 135 of the Decision) and which had
succeeded in agreeing on prices for five to six years (recital 3 of the Decision), in sharing the markets and in
taking a whole series of related measures (recital 2 of the Decision).

215 It follows that the pleas alleging failure to have regard to the real impact of the cartel on the pnice
increases and on the market shares of certain members of the cartel cannot be upheld.

~ The division of the members of the cartel into three categories and the fixing of the respective starting
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216 As regards the complaint relating to the arbitrary and excessive nature of the starting amounts and, in
particular, the amount of EUR 40 million fixed for SGL, on the ground that that high amount is incompatible
with the Commission’s previous decision-making practice, it is sufficient to observe that the Commuission has a
margin of discretion when fixing fines, in order that it may direct the conduct of undertakings towards
compliance with the competition rules (Deutsch Bahn v Commission, cited at paragraph 157 above, paragraph
127). The fact that the Commission, in the past, imposed fines of a certain level for certain types of
infringements does not mean that it is estopped from raising that level at any moment in order to ensure the
implementation of Community competition policy (Musique diffusion francaise v Commission, cited at
paragraph 144 above, paragraph 109} and to strengthen the deterrent effect of the fines (Case T-327/94 SCA
Holding v Commission [1998] ECR I1-1373, paragraph 179) (see paragraphs 191 and 192 above). It follows that
the coniplaint relating to the change in practice as regards the level of the basic amounts must be rejected.

217 As regards the division of the members of the cartel into several categories, which had the consequence
that a flat-rate starting amount was {ixed for all the undertakings in the same category, although such an
approach by the Commission ignores the differences in size between undertakings in the same category, it
cannot in principle be condemned. The Commission is not required, when determining fines, to ensure, where
fines are imposed on a number of undertakings involved in the same infringement, that the final amounts of the
fines resulting from its calculations for the undertakings concerned reflect any distinction between the
undertakings concerned in terms of their overall turnover (see FETTCSA, cited at paragraph 47 above,
paragraph 385, and the case-law cited there).

218 The Commission did not therefore err in fact or in law in dividing the applicants into categories when
determining the gravity of the infringement.

219 The fact none the less remains that such a division by categories must comply with the principle of equal
treatment, according to which it is prohibited to treat similar situations differently and different situations in the
same way, unless such treatment is objectively justified (FETTCSA, paragraph 406). Likewise, the Guidelines
provide in point 1.A, sixth indent, that a ‘considerable’ disparity between the sizes of the undertakings
committing infringements of the same type may justify a differentiation for the purposes of the assessment of
the gravity of the infringement. Furthermore, according to the case-law, the amount of the fine must at least be
proportionate in relation to the factors taken into account in the assessment of the gravity of the infringement
(Joined Cases T-202/98, T-204/98 and T-207/98 Tate & Lyle and Others v Commission [2001] ECR I1-2035,

paragraph 106).

220 Consequently, where the Commission divides the undertakings concerned into categories for the purpose
of setting the amount of the fines, the thresholds for each of the categories thus identified must be coherent and
objectively justified (FETTCSA, paragraph 416, and LR AF [998 v Commission, cited at paragraph 38 above,

paragraph 298).

221 In that regard, the Commission, in stating in the introduction to the Guidelines that the margin of
discretion which it enjoys when setting the amount of fines must follow ‘a coherent and non-discriminatory
policy which is consistent with the objectives pursued in penalising infringements of the competition rules’,
underiook to be guided by those principles when it determines the amount of fines imposed for infringements of
the competition rules.

222 It is therefore necessary to examine whether in the present case the thresholds separating the three
categories identified by the Commission on the basis of the table set out at recital 30 of the Decision (see
paragraph 168 above) were determined in a manner that was coherent and objectively justified.

223 In that regard, it is quite plain from recitals 148 to 151 of the Decision that, in order to establish the three
categories and 1o set the different starting amounts, the Commission relied on a single criterion, namely the
actual turnover and market shares which the members of the cariel achieved through sales of the relevant
product on the world market. To that end, the Commission referred to tuover figures for 1998 and changes in
market shares between 1992 and 1998, as set out in the abovementioned table. It is further apparent that the

O
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corresponding to an amount of approximately EUR 8 million. Thus, SGL and UCAR, with a market share of
approximately [...], were given a starting amount of {...] EUR 40 million each. VAW, SEC and Nippon, whose
market share was below 5%, were given EUR 8 million each, while the amount ascribed to SDK, C/G and
Tokai, with a market share of between 5% and 10%, came to EUR 16 nullion each.

224 As regards the starting point for that method, namely the choice of steps of EUR 8 million, in order to
arrive at the precise maximum figure of EUR 40 mitlion in the case of SGL and UCAR, it is true that the
Commission does not state anywhere in the Decision its reasons for choosing the precise figure of EUR 40
million for undertakings in the first category. However, that choice on the Commission’s part cannot be
described as arbitrary and does not exceed the discretion which it enjoys in that regard.

225 The Guidelines allow an amount of EUR 20 million to be set for ‘very serious’ infringements. Horizontal
price agreements have always been regarded as particularly injurious under Community competition law and
muy therefore be described in themselves as ‘very serious’ (FETTCSA, cited at paragraph 47 above, paragraph
. 262). That is doubly true of the cartel penalised in the present case, which involved a cartel on prices and also
! on market sharing which covered the entire territory of the common market and the EEA.

226 it must be added that the relevant turnover for SGL and UCAR came to EUR [...] miilion and EUR [...]
million respectively, while their respective market shares fluctuated between [...]% and {...]% and between
[...]% and [...1%. The Commission was therefore cotrect to take the view that those two undertakings should be
placed in the same category, consistent with an average turnover of EUR [...] million and a market share of
approximately {...]%.

227 As the lawfulness of the first category and the associated starting amount has thus been established, it is
appropriate to examine whether the second category, consisting of SDK, C/G and Tokei, was constituted in a
manner that was coherent and objectively justified. In that regard, it transpires that the arithmetical method
applied by the Commission lcads to a coherent result in the case of SDK, whose relevant turnover and market
share were EUR [...] million and approximately {...]% respectively. The ratio between SDK, on the one hand,
and the category composed of SGL and UCAR, on the other, may therefore be put at 1:2.5, which justifies
setting a starting amount of EUR 16 million for SDK (40:2.5).

228 However, the fact that SDK and Tokai were placed in the same category, when Tokai’s turnover and
market share were only EUR [...] million and approximately {...]% respectively, i.e. one half of the relevant
figures for SDK, exceeds the acceptable limits from the aspect of the principles of proportionality and equal
treatment, more particularly since the difference in size between Tokai and SDK, which belong to the same
category, is greater than that between Tokai and Nippon (turnover: EUR [...] million and market share:
approximately {...]%), which are in two different categories. Contrary to the Commission’s argument, such a
manner of classification cannot be described as coherent (see, to that effect, FETTCSA, cited at paragraph 47
above, paragraphs 415, 422 and 426).

229 In ascertaining whether the Commission’s approach may be objectively justified, it must be bome in mind
that the Decision, after referring to the worldwide turnover derived by each undertaking from sales of the
relevant product in 1998 and to world market shares (recitals 149 and 150), merely states that ‘C/G, SDK and
Tokai, which had significantly lower market shares in the worldwide market (5% to 10%) [than SGL’3 and
UCAR’s}, are placed in the second category’ (recital 150). That passage does not state any specific reason
which would allow the Commission, in spite of the size ratios referred to above, to bracket Tokai specifically
with SDX and not with Nippon.

230 Before the Court, the Commission claimed that, in establishing the three categories and setting the
different starting amounts, it took note of orders of size rather than of arithmetical formulae, as a fine should be
proportioate not to the turnover of a given undertaking but to the gravity and duration of the infringement. In
any event, the cartel as a whole had a considerable impact in the EEA, so that even a participant with a modest
market share was able to make a significant contribution to that result. Market share and turnover therefore do
not necessarily reflect the entire impact on competition of each member of the cartel. Last, the Commission is
not required to draw any distinction between undertakings on the basis of their turnover, consequently, where
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relative turnovers.

231 That argument cannot be accepted. As the Commission decided to apply in this particular case the
differentiation method laid down in the Guidelines, it was required to adhere to them, and where it departs from
them it must set out expressly the reasons justifying such a departure (FETTCSA, cited at paragraph 47 above,
paragraph 271). Since the members of the cartel were, in the words of the Decision, placed in categories solely
on the basis of their turnover and market shares, the Commission cannot properly go back, before the Court, on
its own method of differentiation and claim that it was a question only of rather vague orders of size and that
neither market share nor turnover necessarily reflected the impact of each undertaking on competition. Nor does
the Decision contain any specific element which explains why the latter argument would provide grounds for
bracketing Tokai specifically with SDK and not with Nippon.

232 While it is true that the Commission may take a multitude of factors into consideration in determining the
final amount of a fine and that it is not required to apply mathematical formulae when doing so, the fact remains
that, where it deemed it appropriate and equitable to have recourse, at a certain stage of that exercise, to
mathematical calculations, it must apply its own method in a manner which is correet, coherent and, in
particular, non-discriminatory. Once it has voluntarily chosen to apply such an arithmetical method, it is bound
by the rules inherent therein, unless it provides express reasons for not doing so, in regard to all members of the
same cartel.

233 It follows from the foregoing that Tokai cannot be classified in the same category as SDK. In the exercise
of its unlimited jurisdiction, the Court considers that it is indeed appropriate to remain within the general logic
of the Commission and to retain the system of categories employed by the Commission for members of the
cartel. However, the second category must be dismantled and SDK and Tokai must be placed at the outset in
two different categories: SDK must retain the starting amount of EUR 16 million ascribed by the Commission,
whereas Tokai must be given a starting amount of EUR 8 million.

234 Consequently, there is no need to adjudicate on the two further pleas put forward by Tokai with a view to
being given a starting amount of EUR 8 million, whereby it alleged that the Comunission had provided no valid
indication of the size of the relevant market and that it had failed to take account of the fact that Tokai’s market
share was slightly below the 5% threshold.

235 Still in the exercise of its unlimited jurisdiction, the Court considers, second, that C/G, whose turmnover
was EUR [...] million and whose market share was approximately [...]%, is so close to Tokai, in terms of size
on the relevant worldwide market, that it should be placed in the same category as that undertaking. C/G’s
starting amount will therefore also be fixed at EUR 8 million.

236 As regards the former third category, consisting of Nippon, SEC and VAW, it appears to be sufficiently
coherent from the aspect of the difference in size both between the first three undertakings concerned and by
comparison with the undertakings in the next category (Tokai and C/G). That category of the smallest
undertakings must therefore remain as it is.

237 However, the average turnover (EUR [...] million) and average market share (approximately [...]%) of
that category comes to only half of the corresponding average figures of the next category, consisting of Tokai
and C/G, and to one tenth of the figures of the first category, consisting of SGL and UCAR. Consequently, the
Court considers, in the exercise of its unlimited jurisdiction, that the starting amount for Nippon and SEC
should be fixed at EUR 4 million.

- The “deterrent factor’ applied in the Decision

238 It should be noted, first of all, that SGL’s allegation that, instead of taking account of the particular
circumstances of the undertaking, the Commission sought only to impose a deterrent effect, is factually
incorrect. It was only in referring to the general rules governing its calculation that the Commission mentioned
the sufficiently deterrent level of the starting amounts (recitals 146 and 148 of the Decision). Those amounts
were adjusted in order to provide them with a specific deterrent effect only in the case of VAW and SDK

100000
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239 As regards SDK’s complaint, it has consistently been held that when calculating an undertaking’s fine the
Commission may take into consideration, inter alia, its size and economic power (Musique diffusion francaise v
Commission, cited at paragraph 144 above, paragraph 120, and Case T-48/98 Acerinox v Commission [2001]
ECR 11-3859, paragraphs 89 and 90). Furthermore, as regards measuring the financial capacity of the members
of a cartel, the case-law has recognised the relevance of worldwide turnover (Case C-291/98 P Sarrid v
Commission [2000] ECR 1-9991, paragraphs 85 and 86), and in its judgment in A BB Asea Brown Boveri v
Commission (cited at paragraph 151 above, paragraphs 154, 155 and 162 to 167), the Court of First Instance
actually recognised the lawfulness of the principle of a multiplier of precisely 2.5 and emphasised that the
Comumission may take the sufficiently deterrent effect of the fine imposed into account.

240 In those circumstances, SDK’s complaint alleging breach of its rights of defence must be rejected. At
point 110 of the statement of objections, the Commission stated that it proposed to “set fines at a level sufficient
to ensure deterrence’. SDK was plainly aware of the wording of Article 15(2) of Regulation No 17 and of its
high worldwide turnover. Furthermore, SDK could infer from Commission Decision 1999/60/EC of 21 October
1998 relating to a proceeding under Article 835 of the EC Treaty {Case No 1V/35.691/E-4: — Pre-Insulated Pipe
Cartel) (OJ 1999 L 24, p. |, ‘the pre-insulated pipes decision’), in which a multiplier of precisely 2.5 had been
applied to Asea Brown Boveli, that it was not precluded that the Commission would also apply to it a multiplier
of that order. There was therefore nothing to prevent SDK from referring, during the administrative procedure,
to its size and its financial resources or from expressing its views on the deterrent effect of the penalty that the
Commission would take against it.

241 In the light of the case-law referred to at paragraph 239 above, the Commission was therefore eatitled to
take the view that, owing to its enormous worldwide turnover by comparison with the turnovers of the other
members of the cartel, SDK could more readily raise the necessary funds to pay its fine, which, if the fine was
to have a sufficiently deterrent effect, justified the application of a multiplier. None of SDK’s arguments to the
contrary can be upheld.

242 First, while it is true that the mere size of an undertaking is not automatically synonymous with financial
power, that general observation is irrelevant in the present case, since SDK, unlike the other applicants, has not
claimed that it lacks the financial capacity to pay the fine. Second, in claiming that a just fine can seek only to
make good the harm caused (o the free play of competition and that it is necessary, to that effect, to evaluate the
likelihood that the cartel will be discovered and also the profits reckoned on by the members of the cartel, SDK
is referring to hypothetical parameters that are too uncertain for an evaluation of an undertaking’s actual
financial resources.

243 In any event, SDK’s argument is not capable of invalidating the rule that an infringement committed by an
undertaking with vast financial resources may, in principle, be sanctioned by a fine proportionately higher than
that imposed in respect of the same infringement committed by an undertaking without such resources. Last, as
regards the reference to other undertakings which, although in situations comparable to SDK’s, were given less
severe penalties, it is sufficient to observe that, provided that the Commission complies with the maximum limit
in Article 15(2) of Regulation No 17, it is not required to perpetuate a given practice in seiting the level of fines.

244 As it is thus recognised that a multiplier may be applied to SDK, it is appropriate to examine whether the
figure of 2.5 is compatible with the principles of proportionality and equal treatment.

245 In that regard, the sole point of reference in the Decision which permits an examination of the merits of
the figure of 2.5 applied to SDK is a comparison between that figure and the figure of 1.25 applied to VAW,
which must be made in the Light of the figures and reasons set out in recitals 30 and 152 to 154 of the Decision
(see paragraphs 168 and 170 above).

246 1t follows from those recitals that the Commission deemed it fair, in VAW’s case, to increase the starting
amount ‘in order to take account of the size and global resources’ of that undertaking. However — as the
turnover and market shares relating to worldwide sales of the product between 1992 and 1998 had been
exhausted for the purposes of the differentiation between the members of the cartel in respect of the gravity of
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only factor capable of justifying that finding in respect of VAW is its total worldwide tumover in 2000, which,
as stated in the table in recital 30 of the Decision, is three times as much as SGL’s. As regards the factor of 1.25
fixed for VAW, it is clear that multiplication by the figure | has a completely neutral effect, the only real
multiplying effect being intreduced by the figure 0.25 added to the figure 1.

247 As regards SDK’s situation, the Decision states that it is ‘by far the largest undertaking concerned’, and
for that reason its starting amount was weighted by 2.5 (recital 154). The only factor which justifies that
description of SDK is its total worldwide tumover in 2000, which is twice as much as VAW’s and six times as
much as SGL’s. According to the logic which the Commission itself followed in VAW’s case, it was therefore
appropriate to adjust SDK’’s starting amount by twice the real increase applied to VAW, in order to take account
of the fact that SDK was twice as large and had twice as many plobel resources. The only multiplier to satisfy
that criterion is 0.5 (2 x 0.25) added to the figure 1.

248 None of the arguments to the contrary put forward by the Commission can upset that conclusion. The
Decision contains no finding other than those relating to the undertaking’s size and global resources which
would justify the application to SDK of a multiplier greater than 1.5. In particular, it does not explain why the
circumstances of the present case would require the application to SDK of a multiplier six times that applied to
VAW, although its relevant turnover for the purposes of that operation is only twice VAW’s. In so far as the
Commission stated before the Court that it had not relied on SDK’s exact turnover, but that it had simply made
a rough adjustment in order to give certain guidance, it is sufficient to state that that argument is contradicted
both by the figures and by the grounds set out in that regard in the Decision. The Commission cannot therefore
depart from them before the Court (see paragraph 232 above). In any event, that argument cannot justify the
application of the multiplier of 2.5.

249 In the light of the foregoing, the Court, in the exercise of its unlimited jurisdiction, considers that the
starting amount fixed for SDK must be weighted by 1.5 and thus become EUR 24 million.

— The reasons stated in the Decision

250 1t is settled case-law that the statement of reasons on which an individual decision is based must disclose
in a clear and unequivocal fashion the reasoning followed by the institution which adopted the measure in
question in such a way as to enable the persons concerned to ascertain the reasons for the measure and to enable
the competent Community court to exercise its power of review. The assessment of the requirement (o state
reasons depends on the circumstances of each case. It is not necessary for the reasoning to go into all the
relevant facts and points of law, since the question whether the statement of reasons meets the requirements of
Article 253 EC must be assessed with regard not only to the wording of the measure but also to the context in
which the measure was adopted (see, in particular, Case C-367/95 P Commission v Sytraval and Brink’s France
[1998] ECR I-1719, paragraph 63).

251 Having regard to the information provided in recitals 129 to 154 of the Decision on the calculation of the
fines for the gravity of the infringement, to the Guidelines, and also to the case-law and the decision-making
practice on the matter, discussed by the parties before the Court, it must be held that the applicants were quite
capable of raising the numerous pleas atleging illegality as to the substance as regards the calculations in respect
of the gravity of the infringement. If they claim that one or other of those factors is not sufficiently reasoned,
they are at the same time complaining of the inaccuracy or unfairness of that factor and present data which the
Commission should in their opinion have taken into consideration. In those circumstances, the applicants were
not placed in a situation where the Commission’s failure to provide exhaustive reasoning denied them adequate
judicial protection (see, to that effect, UX Coal v Commission, cited at paragraph 149 above, paragraph 206).

252 In any event, the Court of Justice has held that the Commission fulfils its obligation to state reasons when
it indicates in its decision the factors which enabled it to measure the gravity of the offence, without being
required to set out a more detailed account or the figures relating to the method of calculating the fine (Case C-
279/98 P Cascades v Commission [2000] ECR 1-9693, paragraphs 38 to 47, and Sarrié v Commission, cited at
peragraph 239 above, paragraphs 76 and 80).
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254 It follows from the foregoing that the pleas raised by SGL and UCAR must be rejected, although the other
applicants’ starting amounts witl be fixed as follows: for Tokai and C/G, at EUR 8 million each, for SEC and
Nippon at EUR 4 million each and for SDK at EUR 24 million.

¢) The basic amounts determined in the decision on the basis of the duration of the infringement
Summary of the Decision

255 At recitals 155 to 157 of the Decision, the Commission found that SGL, UCAR, Tokai, Nippon and SEC
had infringed Article $1¢1) EC and Article 53(1) of the EEA Agreement between May 1992 and
February/March 1998. As they had committed a long-term infringement of 5 years and 9 to 10 months, their
starting amounts, calculated on the basis of the gravity of the infringement, were increased by 55%. The
Commission considered that SDK and VAW had committed a medium-term infringement of 4 yearsand 7 to 11
months, and their starting amounts were therefore increased by 45%. As C/G had committed a medium-term
infringement of 3 years and 10 months, its starting amount was increased by 35%.

Case T-239/01

256 SGL claims that the increase of its starting amount by 55% for an infringement lasting 5 years and 10
months is inconsistent with the Pre-insudated pipes decision (cited at paragraph 240 above}, where the
Commission merely applied an increase of 40% for duration where the infringement had lasted for five years.

257 SGL further submits that quota cartels, classified as ‘very serious’ infringements in the Guidelines,
regularly last for a number of years. That typically long-term nature is inherent in infringements of that type.
Consequently, a quota cartel which by its very nature is long-lasting cannot be treated in the same way for the
purposes of duration as an infringement which, as for example an abuse of a dominant position, is in itself ‘very
serious’ where it is of much shorter duration. The duration of a quota cartel can therefore lawfully be taken into
account only where it is significantly in excess of the typical duration of an infringement of that type. On that
point, SGL disputes the legality of the Guidelines in that they envisage the duration of an infringement in the
same way, irrespective of the nature of the infringement.

258 In that regard, the Court recalls, first of all, that the plea which SGL directs against the Commission’s
findings of fact concerning the duration of the infringement was rejected above (paragraphs 71 to 77).

259 As regards the objection of illegality raised in the present context, Article 15(2) of Regulation No 17
expressly provides that for the purposes of determining the amount of the fine, regard is to be had ‘both to the
gravity and to the duration of the infringement’, In the light of that provision, even on the assumption that quota
cartels are intrinsically conceived as long-term arrangements, the Commission cannot be prohibited from taking
their actual duration in each particular case into account. It is sufficient to think of cartels which, in spite of their
planned longevity, are detected by the Commission or reported by a participant after having been in operation
for a short time. Their harmful effect is necessarily less than in a situation where they have been in operation for
a long period. Consequently, a distinction must always be drawn between the duration of an infringement and
its gravity as resulting from its particular nature (see, o that effect, FETTCSA, cited at paragraph 47 above,

paragraph 283).

260 The Commission was therefore entitled to state, at point 1.B, third paragraph, of the Guidelines that the
increase in the fine for long-term infringements would represent a considerable strengthening of the previous
practice with a view to imposing effective sanctions on resirictions ‘which have had a harmful impact on
consutners over a long period’.

261 Accordingly, there is no reason why the Commission should not have taken account of the Guidelines in
order to increase the starting amount calculated in SGL’s case by 55% for duration of an infringement lasting 5
years and 9 months.
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applied an increase of only 40% for duration where the infringement had lasted five years. That case entailed a
particular weighting which was expressly justified by the specific circumstances of the case: at the beginning of
the infringement period, the collusive arrangements had been incomplete or had had a limited effect;
subsequently, they had been suspended for a certain period and had reached their most complete form only after
several years (recital 170 of the Pre-insulated pipes decision). SGL’s situation is not marked by such specific
circumstances.

263 It follows that the plea alleging faifure to have proper regard to the infringement found in SGL’s case must
be rejected.

Case T-246/00
- Arguments of the parties

264 As regards the final period of operation of the cartel, UCAR claims that it provided the evidence of its
participation in the infringement after the investigations carried out by the Commission in June 1997, in
particular the evidence which enabled the Commission to establish that the meetings of the cartel on November
1997 and 13 February 1998 had taken place and that the bilateral contacts had been maintained until March
1998. In application of its draft new Leniency Notice published in 2001, the Commission was prevented from
using that information to increase its fine by 55%. In that draft, the Commission suggested that, where an
undertaking provides evidence relating to facts previously unknown to the Commission which have a direct
bearing on the gravity or duration of the suspected infringement, the Commission would not take those elements
into account when setting any fine to be imposed on the undertaking which provided that evidence. That, in the
applicant’s submission, is an appropriate approach that the Commission should have taken. In any event, the
Court could take it into consideration by virtue of its unlimited jurisdiction.

265 VUCAR concludes that the evidence of its participation in the cartel after the meeting held in April 1997
must not be taken into account, which would reduce the duration of its infringement to 4 years and 11 months.
Its starting amount should therefore be increased by 45% at the most for duration.

266 As regards the initial period of the cartel (1992 to 1995), UCAR states that the Commission should have
imposed fines on Mitsubishi and Union Carbide, its parent companies at that time, and not on UCAR. Those
companies held control of UCAR and played a significant role by initiating the first contacts between
competitors and facilitating UCAR s participation in the cartel. Legally, Mitsubishi and Union Carbide
controlled UCAR until 1995. In the context of a recapitalisation effected in January 1995, Mitsubishi and Union
Carbide literally *plundered’ it and provoked its indebtedness. UCAR submits that the Commission has never
investigated the role of Mitsubishi and Union Carbide and that the Decision contains no reasoning concerning
the problem of the control exercised by Mitsubishi and Union Carbide over UCAR during the relevant period.

767 UCAR firther submits that the Commission should also have taken into consideration the fact that, since
the date of the investigations, UCAR’s management board sought, by means of a systematic and intensive
internal investigation, to detect actively and to put an end to any unlawful contacts with competitors.

268 As regards the final period of the cartel, the Commission states that its new policy on cooperation had not
yet been adopted on the date of the Decision. UCAR cannot therefore have based a legitimate expectation on
the fact that the Commission would apply such a policy. The fact that the Commission acknowledges that its
policy on cooperation may be amended and improved does not prevent it from applying in the meantime the
provisions in force. Before formally adopting its drafl revisal to which UCAR refers, the Commission was
therefore not compelled to take that draft into account.

269 The questions raised by UCAR as regards the role of Mitsubishi and Union Carbide were not raised either
in UCAR s reply to the statement of objections or at any time in the proceedings before the Commission. Until
it odged its application, it acted as though it fully recognised that it had infringed the competition rules and
deserved a fine; it did not claim that it should not receive a sanction for the infringement committed before 1995
because its conduct should be imputed to Mitsubishi and Union Carbide.
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proceedings against Mitsubishi in the United States, UCAR did not put forward any of the arguments raised
before the Court. Even at that time, therefore, when it had all the relevant evidence, it did not claim that
Mitsubishi’s role had the slightest bearing on the facts established in respect of its participation in the
infringement. The letter concentrated rather on the question of UCAR’s real capacity to pay.

271 As regards Union Carbide, UCAR did not at any time claim that that company had participated directly in
the infringement. Even before the Court, Union Carbide is not clearly implicated, except in respect of the
financial advantages which it is alleged to have derived from the cartel.

272 The Commission therefore contends that the Court, in the exercise of its unlimited jurisdiction in relation
to fines, should increase the fine imposed on UCAR (o reflect what the Commission describes as that
unacceptable change in viewpoint on the part of an undertaking which has had a substantial reduction in its fine
under the Leniency Notice on the ground that it did not dispute the Commission’s allegations.

- Findings of the Court

273 As regards the complaint relating to the final period of the cartel, it is based exclusively on the draft of a
new Leniency Notice which, on the date of adoption of the Decision (18 July 2001), had not even been
published in the Official Journal; the draft appeared only in the Official Journal of 21 July 2001 (0J 2001 C
205, p. 18). As regards the new ‘Commission notice on immunity from fines and reduction of fines in cartel
cases’, which, at point 23, final paragraph, incorporated the draft on which UCAR relies, it was only published
in the Official Journal of 19 February 2002 (O3 2002 C 45, p. 3) and, pursuant to point 28, replaced the former
Leniency Notice of 1996 only from 14 February 2002. In those circumstances, it is clear that the Commission
did not err in not applying the new policy on cooperation, on which UCAR relies, in the context of the
Decision.

274 In so far as UCAR claims that the Coust is not prevented from taking the new Leniency Notice of 2002
into account as an expression of the principle of fairness, the Court, in the exercise of its unlimited jurisdiction,
may take it into account as additional information not set out in the Decision (Case C-297/98 P SCA Holding v
Commission, cited at paragraph 108 above, paragraph 55). In the circumstances of the present case, however,
the Court considers that it is not appropriate to exercise its jurisdiction and award a reduction in the rate applied
to UCAR for the duration of its participation in the infringement.

275 Tt is clear from the answer to a written guestion put by the Court and from the argument at the hearing that
the parties are agreed that the evidence which UCAR was the first undertaking to have provided to the
Commission covers only the period between the middle of November 1997 and March 1998, Even if the
duration of UCAR’s participation in the infringement were reduced to the period between May 1992 and the
middle of November 1997, it would still have participated in a long-term infringement, lasting five and a half
years, for which point 1.B, first paragraph, of the Guidelines allows an additional amount to be fixed,
determined by the application of a rate of 55%. Furthermore, the Commission has already taken account of all
the evidence supplied by UCAR, which had enabled it 10 establish ‘important aspects of the case’, by granting it
a reduction of 40% of its fine under the Leniency Notice {recitals 200 to 202 of the Decision), which ~ after the
reduction of 70% granted to SDK for having provided the first evidence of the entire cartel (recital 217 of the
Decision) — represents the second largest of all the reductions granted under that head.

276 The principle of faimess therefore does not require any adjustment, for the final period of the cartel, of the
rate of $5% applied to UCAR for the duration of its participation in the infringement.

277 As regards the measures which UCAR’s management board took immediately following the
Commission’s investigations in order to put an end to the infringement, it is sufficient to observe that efforts to
put an end to an infringement cannot automatically be assimilated (o the definitive cessation of the
infringement. It is a fact thal UCAR did not dispute the Commission’s finding as a fact that it had participated
in the cartel in 1997 and in 1998. The Commission’s power to impose a sanction on an undertaking where it has
committed an infringement presumes only the unlawful action of a person who is generally authorised to act on
behalf of the undertaking (Musique diffusion frangaise v Commission, cited at paragraph 144 above, paragraph
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278 As regards the complaint relating to the initial period of the cartel (1992 to 1995), when UCAR was under
the control of Mitsubishi and Union Carbide, it is common ground that UCAR participated in the cartel between
May 1992 and March 1998, as ‘UCAR International Inc.’. It is on that company, UCAR Intemnational Inc., that
the Commission imposed a fine for that infringement, and not on the natural or legal persons who aliegedly
influenced it. Consequently, it was not required to take into consideration any changes which might have taken
place during the infringement period in the composition of the legal or economic owners of the company.

279 The fact that UCAR may have formed an economic unit with Mitsubishi and/or Union Carbide, so that it
was unable to take autonomous decisions, which the Commission disputes, plays no role in that context. That
fact would have been relevant only if the Commission had used its power to impose a sanction on UCAR’s
parent company for UCAR’s conduct, as, moreover, it did in the case of VAW (recitals 117 to 123 of the
Decision), with reference to Case C-286/98 P Stora Kopparbergs Bergslags v Commission (cited at paragraph
113 above, paragraphs 26 to 29). In the present case, on the other hand, the point of whether UCAR’s conduct
could be attributed to another undertaking did not arise (Joined Cases T-45/98 and T-47/98 Krupp Thyssen
Stainless and Acciai speciali Terni v Commission [2001] ECR 11-3757, hereinafter ‘Krupp’, paragraph 189),
since the Commission decided to address itself only to UCAR.

280 Nor does the present case concern the questions which may arise as a result of an economic succession in
the control of an undertaking, where it is necessary to determine who is accountable for the undertaking’s
actions, namely the transferor or the transferee {judgment of the Court of First Instance, following appeal and
referral back to the Court of First Instance, in Case T-354/94 Stora Kopparbergs Bergslags v Commission, cited
at paragraph 113 above, paragraphs 60 and 70; judgment in Case T-9/99 HFB and Others v Commission [2002]
ECR II-1487, paragraphs 101 to 108). While it is true that the application of the rule laid down in the case-law
that *[i}t falls, in principle, to the natural or legal person managing the undertaking in question when the
infringement was committed to answer for that infringement, even if, when the Decision finding the
infringement was adopted, another person had assumed responsibility for operating the undertaking’ (HFE and
Others v Commission, paragraph 101) may prove difficult in certain circumstances, in the present case the
Commission imposed a penalty only on UCAR and was therefore not required to examine the questions of the
operation and control of UCAR.

281 In any event, the judicially determined rule just referred to must be interpreted as meaning that an
undertaking — that is to say, an economic unit consisting of personal, tangible and intangible elements (Case
19/61 Mannesmann v High Authority [1962] ECR 357, 371) - is directed by the organs provided for in its
articles of association and that any decision imposing a fine on it may be addressed to the management as
provided for in the undertaking’s articles of association (management board, management committee, chaitman,
manager, etc.), even though the financial consequences of the fine are ultimately borne by its owners. That rule
would not be observed if the Commission, faced with unlawful conduct on the part of an undertaking, were
always required to ascertain who is the owner exercising a decisive influence on the undertaking and were
allowed to impose a sanction only on that owner.

282 I{UCAR claims to have been ‘plundered’ by its former owners Mitsubishi and Union Carbide, who, it
alleges, encouraged it to set up the cartel in respect of which it is now subject to a sanction, the Commission has
rightly stated that the solution to that dispute must be sought in the relations between Mitsubishi and Union
Carbide, on the one hand, and UCAR and its present owner on the other, and not at the level of the application
of competition law by the Commission. Thus, even if Mitsubishi and Union Carbide had in fact used UCAR as
an instrument intended to realise the profits derived from the actions of the cartel, the Commission was entitled
to impose a fine only on that ‘instrument’, while UCAR and/or its owners are free to bring proceedings for
damages against Mitsubishi and Union Carbide. Furthermore, UCAR took action against Mitsubishi and Union
Carbide in the United States in order to recover money allegedly extracted from it (recital 42 of the Decision).

283 In so far as UCAR further claims that the Commission should have examined the role played by
Mitsubishi and Union Carbide in setting up the cartel, it is sufficient to recall that, according to a consistent line
of decisions, even on the assumption that the situation of another economic operator to which the Decision was
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the finding of an infringement by UCAR, provided that that infringement was properly established on the basis
of documentary evidence. Owing to the fact that it infringed Article 81 EC, UCAR cannot escape any penalty
ott the ground that no fine was imposed on other economic operators such as Mitsubishi and Union Carbide
when, as in the present case, those other undertakings® circumstances are not even the subject of proceedings
before the Court (Joined Cases C-89/85, C-104/85, C-114/85, C-116/85, C-117/85 and C-125/85 to C-129/85
Ahistrém Osakeyhtio and Others v Commission [1993] ECR 1-1307, paragraphs 146 and 197; Acerinox v
Commission, cited at paragraph 239 above, paragraphs 156 and 157; and Case T-17/99 KE KELIT v
Commission {2002} ECR 11-1647, paragraph 101).

284 In those circumstances, the fact that Mitsubishi was convicted in the United States in February 2001 of
aiding and abetting a conspiracy among graphite electrode producers and was fined USD 134 million {recital 42
of the Decision) is of no relevance for the purpose of examining the calculation of the fine imposed on UCAR.
Nor is there any need to examine whether the Commission had been duly informed of Mitsubishi’s or Union
Carbide’s involvement in the cartel or whether UCAR was actually controlled by Mitsubishi or Union Carbide.

285 Last, as the Commission was entitled to impose & sanction on the undertaking that participated directly in
the infringement, i.e. UCAR, it was not required to justify that choice by setting out its reasons for not imposing
sanctions on Mitsubishi and Union Carbide. The Commission did not therefore breach its obligation to state
reasons under Article 253 EC.

286 On the other hand, the Commission’s submission that the fine imposed on UCAR should be increased
cannot be upheld.

287 It follows from the foregoing that the Commission was not required to adduce further evidence before the
Court of the duration of UCAR’s participation in the infringement found in the Decision. In response to the plea
alleging failure to have regard to the role played by Mitsubishi and Union Carbide between 1992 and 1995, the
Comumission was entitled merely to present the legal arguments which have just been set out.

288 Furthermore, it was in February and April 2001, and therefore before the adoption of the Decision, that
UCAR had sent the Commission evidence of the participation of, in particular, Mitsubishi in the cartel being
investigated by the Commission. The Decision also mentions UCAR’s statement that its former parent
companies, Union Carbide and Mitsubishi, benefited from the cartel (recital 204). In those circumstances, it
cannot be claimed that UCAR challenged for the first time before the Court the accuracy of the facts relating to
the duration of its participation in the infringement, within the meaning of point E.4, second subparagraph, of
the Leniency Notice. Rather, UCAR put a fresh legal complexion on documentary evidence which it had
already made available to the Commission during the administrative procedure.

289 It follows from the foregoing that the pleas put forward by SGL and UCAR must be rejected.

290 As regards the other applicants whose starting amounts for the gravity of the infringement were reduced,
the Court sees no reason to depart from the rates applied by the Commission for the duration of their
participation in the infringement. The basic amounts fixed at recital 158 of the Decision will be corrected as
follows: Tokai = EUR 12.4 million; Nippon = EUR 6.2 million; SEC = EUR 6.2 million; SDK = EUR 34.8
million and C/G = EUR 10.8 million.

dy  Aggravating circumstances
Summary of the Decision

291 In the case of SGL, UCAR, Tokai, SEC and Nippon, the Commission considered that the gravity of the
infringement was aggravated by the fact that they had continued thai clear-cut and indisputable infringement
after the investigations carried out by the Commission. A further aggravating circtunstance was established on
the part of SGL and UCAR owing to the fact that they were the two ringleaders and instigators of the cartel.
Last, the Commission classified as an aggravating circumstance SGL's attempt to obstruct the Commission
proceedings by giving warings to other companies of the forthcoming investigations. The Commission
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(recitals 160, 164, 187, 192, 209 and 210 of the Decision).

Cases T-244/01 and T-251/01

292 Nippon and SEC criticise the Commission for having increased their fines by 10% for having allegedly
continued the infringements after the investigations catried out in June 1997. However, by letter of 15
December 1997 the Commission informed the Japanese producers that they were not directly concerned by the
cariel in question. It was only two years later, in the statement of objections, that the Commission informed
them of its suspicions concerning their possible involvement. Nippon and SEC therefore had a legitimate
expectation that they would not be fined in respect of the period afier the June 1997 investigations, and the
Commission cannot maintain that they should have put an end to the infringement following investigations
which did not concen them. Nippon and SEC further complain of a failure to state reasons, in that the Decision
is silent as to the question of their legitimate expectation,

203 SEC further claims that the increase of 55% in its starting amount for the duration of the infringement
already covered the period following the investigations. The additional increase of 10% means that it was
penalised twice for its participation in the infringement during that period.

294 In that regard, the Court observes that it is common ground that Nippon and SEC participated in the
infringement until February 1998. By the abovementioned letter of 13 December 1997, they were informed that
the Commission was investigating the cartel without being aware at the material time that they too were directly
participating in it. The letter cannot therefore be regarded as having given rise to valid expectations, still less as
having given precise assurances, that they would not receive a sanction (see paragraph 152 above). On the
contrary, Nippon and SEC had to expect that once their involvement in the cartel was detected the Commission
would impose a sanction for their participation in the infringement and would take account, in particular, that
they had not ceased the infringement immediately upon being warned that the Commission was investigating
the cartel.

295 Nor can there be any question that a double sanction was imposed on SEC for the relevant period. The
increase of 55% concerns only the duration of the infringement, whereas the increase of 10% is intended to
represent a sanction for the additional unlawful energy which it expended in continuing the inftingement even
though it was informed that the Commission had launched an investigation targeted at that very infringement.

206 In those circumstances, the Commission cannot be criticised for not having provided in the Decision any
specific reasons devoted to the problem of any possible legitimate expectation on the part of Nippon and SEC,
still less because the Decision’s silence in that regard did not prevent those two applicants from presenting their
arguments on that point.

297 The pleas put forward by Nippon and SEC cannot therefore be upheld.
Cases T-239/01 and T-246/01

298 UCAR maintains that the Commission was wrong to regard as an aggravating circumstance the
continuation of the infringement after its investigations in June 1997, since UCAR’s management board made
concerted efforts to put an end to any collusive activity. Nor should the Commission have held UCAR
accountable for having set up and implemented the cartel, since Mitsubishi and Union Carbide had been the real
instigators of the cartel. Last, SGL was the only genuine ringleader of the cartel. In so far as the Commission
attempts to ascribe that role to UCAR too, it is not entitled to rely on events preceding the beginning of the
relevant period, i.e. before May 1992,

299 SGL submits that the increase of 85% in its basic amount for aggravating circumstances is wholly
disproportionate and inconsistent with the Commission’s previous decision-making practice, in which such an
exorbitant increase has never been knowr. First, no increase was possible for allegedly continuing the
infringement after the investigations of June 1997, as the Commission failed to produce sufficient evidence in
that regard. Second, the fact that SGL warmned other members of the cartel that those investigations were about
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increased only for infringements of Articles 81 EC and 82 EC or for breach of one of the conditions and charges
imposed pursuant to Article 8 of Regulation No 17. The warnings in question do not constitute such breaches of
the law.

300 Nor are those warnings covered by the Guidelines, since the second indent of point 2 provides for an
increase in the fine only for attempts to obstruct the Commission ‘in carrying out its investigations’. The
warnings were issued before the investigations commenced. In any event, SGL has suffered discrimination by
comparison with UCAR. UCAR even destroyed incriminating documents but did not receive a sanction for an
aggravating circumstance. In SGL’s submission, destroying documents is more serious than giving oral
warnings about possible investigations.

301 In that regard, the Court recalls that, according to a well-established line of decisions, where an
infringement has been committed by a number of undertakings, it is necessary, in determining the amount of the
fines, to establish their respective roles in the infringement throughout the duration of their participation in it
(Commission v Anic, cited at paragraph 203 above, paragraph 150, and Casce T-6/89 Enichem Anic v
Commission [1991] ECR 11-1623, paragraph 264). It follows, in particular, that the role of ‘ringleader’ played
by one or more undertakings in a carte] must be taken into account for the purposes of calculating the amount of
the fine, in so far as the undertakings which played such a role must therefore bear special responsibility in
comparison with the other undertakings (Case C-298/98 P Finnboard v Commission [2000] ECR I-10157,

paragraph 45).

302 In accordance with those principles, point 2 of the Guidelines sets out, under the head of aggravating
circumstances, a non-exhaustive list of circumstances which may lead to an increase in the basic amount of the
fine, including the ‘role of leader in, or instigator of the infringement’.

303 In the present case, SGL and UCAR accused each other during the administrative procedure of having
been the ringleader and instigator of the cartel (recitals 161 and 188 of the Decision). However, it appears that
the Commission established to the requisite legal standard in the Decision that SGL and UCAR were, more or
less equally, the joint driving forces of the cartel which, since the first contacts in 1991, had conceived its basic
principles and which organised the first “Top Guy’ meetings in May 1992 (recitals 44 to 51 of the Decision).

304 In that coutext, there was nothing to prevent the Commission from taking account of the steps preparatory
to the setting-up stricio sensu of the cartel, in order to establish the economic situation which preceded and
provided the reasons for the setting-up of the cartel or in order to establish and evaluate the respective roles
played by the members of the cartel in conceiving, setting up and implementing it. It is on the same basis,
moreover, that the Commission may take account of the stage subsequent to the infringement period stricto
sensu, in order to evaluate, under the Leniency Notice or on account of any attenuating circumstances, the
actual cooperation of the undertakings in reporting their cartel.

305 According to those findings made by the Commission, the joint direction of the cartel by SGL and UCAR
was also revealed in the fixing of prices in the EEA, their ‘home’ market, in that SGL took the initiative for
price increases in Scandinavia and Germany, while UCAR did likewise in France and the United Kingdom,
while they both decided on each occasion which would take the initiative in ltaly and Spain (recitals 62 and 66
of the Decision).

306 Those findings have not been validly challenged by either UCAR or SGL.

307 UCAR reiterates its argument based on the role of Mitsubishi and Union Carbide and states that those two
companies were really the instigators — and, until 1995, the ringleaders - of the cartel. On that point, it is
sufficient to state that Mitsubishi and Union Carbide are not among the undertakings whose participation in the
cartel was established and penalised by the Commission and they are not involved in the proceedings before the
Court. The reference to Mitsubishi and Union Carbide cannot therefore affect the finding that, among the
members of the cartel identified by the Commission, SGL and UCAR were the instigators and ringleaders.

308 As regards UCAR’s reference to the efforts made by its management board to put an end to the
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those effarts did not prevent UCAR, represented by persons authorised to act on behalf of the undertaking, from
actually continuing the infringement after the investigations of June 1997,

309 Asto SGL’s argument (hat the increase of 85% is excessive and more than that generally applied in
previous decisions of the Commission, it does not establish a breach of the principle of proportionality or of the
principle of equal treatment. in that regard, it is sufficient to reiterate that, according to a consistent line of
decisions, the Commission has a discretion when determining the amount of each fine and is not required to
apply a precise mathematical formula for that purpose (Martinelli v Commission, cited at paragraph 165 above,
paragraph 59). The fact that the role of instigator played by a company in other cases has been penalised by a
specific rate of increase does not therefore mean that that rate can never be exceeded in future, whatever the
circumstances of the present case (Musique diffusion frangaise v Commission, cited at paragraph 144 ahove,
paragraphs 106 and 109).

310 Even from the aspect of the Court’s unlimited jurisdiction, it does not appear disproportionate or
discriminatory to apply to SGL an increase of 50% for its role as ringleader (like the 50% applied to UCAR), an
increase of 10% for continuing the infringement after June 1997 (like the 10% applied to UCAR, SEC, Nippon
and Tokai) and an increase of 25% for having warned other members of the cartel of the forthcoming
Commission investigations.

311 On the last two points, the plea which SGL directs against the findings of fact made by the Commission
concerning the duration of its participation in the cartel, and in particular the continuation of the infringement
after the investigations, has been rejected (see paragraphs 70 to 76 above). The Commission was therefore
correct to increase the fine by 10% for continuation of the infringement.

312 The fact that SGL warned other undertakings of the forthcoming investigations may also be properly
characterised as an aggravating circumstance (see, to that effect, Case T-334/94 Sarrid v Commission {1998}
ECR 1I-1439, paragraph 320). Contrary to SGL’s assertion, that conduct does not constitute a specific and
autonomous infringement for which no provision is made in the Treaty or in Regulation No 17, but conduct
which added to the gravity of the initial infringement. By thus warning other members of the cartel, SGL sought
to conceal the existence of the cartel and to keep it in operation, an aim which was successfully achieved until
March 1998.

113 In that context, SGL’s reference to Article 15(1)(c) of Regulation No 17 — from which it infers that the
Community legisiature sought to penalise only obstructions of investigations which the Commuission had
already commenced, and not acts preceding the investigation — is irrelevant. That provision is aimed at
obstructions gua autonomous infringements, independent of the existence of a carlel, which, moreover, explains
the relatively lenient fine of between EUR 100 and EUR 5 000 that may be imposed for such an infringement.
In the present case, on the other hand, the warnings given by SGL sought to ensure the continuation of a cartel
which is accepted as having constituted a flagrant and undisputed breach of Community competition law.

314 Nor is the fact that the warnings were taken into account as an aggravating circumstance contrary to point
2 of the Guidelines. A simple reading of that provision (‘such as’ and ‘other’) shows that the list of aggravating
circumstances is not exhaustive.

315 Last, SGL’s reliance on the principle of equal treatment by comparison with UCAR - whose destruction
of documents was not taken into consideration as an aggravating circumstance — is not capable of altering the
characterisation of the warnings as an aggravating circumstance. As they were issued to other undertakings, the
wamnings went beyond the purely internal sphere of SGL and sought to frustrate the Commission’s entire
investigation in order to ensure that the cartel could continue, whereas UCAR had destroyed its documents in
order to prevent its involvement in the cartel from being discovered. Those are two completely different types
of conduct and for that reason the Commission cannot be criticised for having treated similar situations
differently.

316 Furthermore, even if the Commission had improperly favoured UCAR by not increasing its fine, the
aggravating nature of SGL’s conduct would not be affected. SGL cannot legitimately demand that UCAR’s fine
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317 At the hearing, SGL further maintained that the fact that it warned other undertakings of the forthcoming
investigations could not be characterised as an aggravating circumstance since those warnings originated within
the Commission itself. SGL thus refers to UCAR’s disclosure of a leak within the Commission’s services, one
of whose officials, mentioned by name, supposedly informed SGL of forthcoming unannounced investigations
at the premises of the members of the cartel. In that regard, it is clear that that information, on the assumption
that it was in fact provided, cannot in any way be attributed to the Comunission as an expression of its official
competition policy. It represented the fraudulent acts of an official intended to maintain the operation of the
cartel. SGL cannot therefore validly rely on those acts with a view to minimising the seriousness of its own
conduct.

318 As all the pleas put forward by Nippon, SEC, UCAR and SGL must be rejected, the rates which the
Commission applied to the basic amounts fixed for those applicants will be maintained.

319 As regards the applicants whose amounts have been altered under the head of the duration of the
infringement, it is appropriate to determine, in order to take account of the aggravating circumstances
established by the Commission, the following figures: Tokai = EUR 13.64 million; Nippon = EUR 6.82 million
and SEC = EUR 6.82 million.

e)  Aftenualing circumstances
Summary of the Decision

320 The Commission considered that no attenuating circumstance justified a reduction in the basic amount in
the case of SGL, UCAR, Tokai, SEC, Nippon and SDK. In C/G’s case, however, it applied a reduction of 40%
owing to the exclusively passive role played by that undertaking and to the fact that it did not apply the
unlawful agreements in part (recitals 165, 166, 193 to 198, 211 to 215 and 234 to 238 of the Decision).

Cases T-236/01, T-239/01, T-244/01, T-246/01, T-251/01 and T-252/01
—  Arguments of the parties

321 /G contends that it should have been granted a much larger reduction than the 40% granted by the
Commission. It points to its marginal and passive role in the cartel. [t had only bilateral contacts with SGL and
was not invited to the ‘Top Guy’ or ‘Working Group’ meetings or to the local meetings; no one even informed
it that those meetings were to be held. None of the other members of the cartel named it as a participant in the
infringement. Nor did it participate in either the Central Monitoring System set up to implement the cartel or the
system of code names drawn up to conceal the identity of the members of the cartel. Contrary to one of the
principles of the cartel, the fixing of C/G’s prices was not reserved for the senior management within the
undertaking. Furthermore, it went directly against a basic principle of the cartel by increasing its production
capacity and sales on the EEA market.

322 C/G further claims that in 1994 it sold its manufacturing technology to a Chinese producer for USD 4
million. This transfer of technology, contrary to the interests of the cartel, was the cause of such concern to SGL
that SGL complained to C/G. Last, it put an end, on its own initiative, to its relations with the cartel, before the
Commission opened its investigation. C/G further states that it acted under economic pressure caused by its
particular situation as a producer depending on other members of the cartel and also pleads the structural
overcapacity of the graphite electrodes industry in the 1970s and 1980s, which led to significant falls in prices.

323 On this last point, SGL states that the structural crisis in the graphite electrodes sector is comparable with
that in the steel sector in the early 1990s, which affected steel producers and graphite electrodes producers in
the same way. In the Seamless steel tubes and pipes decision of 8 December 1999 and the Alloy Surcharge
decision of 21 January 1998, the Commission characterised that crisis as an attenuating circumstance. That
characterisation cannot be refused in the present case, concerning the same economic crisis.
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in its previous decision-making practice, and the Court of First Instance have considered that such a situation
may constitute an attenuating circumstance. UCAR further submits that its exemplary internal inquiry aimed at
detecting the infringement and putting an end to it as quickly as possible merited recognition as an attenuating
circumstance. In that context, C/G refers to the introduction of a programme designed to ensure that its
commercial policy complies with competition law.

325 UCAR also claims that the cartel did not provide it with any financial advantage, since Mitsubishi and
Union Carbide ‘harvested’ ali the profits made by the cartel. The Commission should have taken into account
the considerable sums which UCAR paid its customers in the United States by way of damages for the
artificially high prices charged during the infringement period.

326 Nippon, SEC and Tokai emphasise the passive role which they played in the cartel. Nippon did not
participate in the first meetings of the cartel during which the basic principles of market-sharing were fixed;
even during the other meetings in which it did participate, it remained purely passive. SEC claims that it never
participated itself in a single ‘Top Guy’ meeting; at that level, it was only represented, on two occasions, by
Tokai. Furthermore, it submits, the Commission characterised as ‘active’ only the roles of Tokai and SDK, and
not SEC’s (recital 212 of the Decision). In the particular case of SEC, the smallest Japanese producer,
moreover, there is no causal link between the worldwide cartel and the failure to act in the EEA. Tokai claims
that it was not actively involved in the coliusive agreements in respect of the European market and had not
participated in any of the meetings of the European Group. No agreement on European prices was concluded at
the ‘Top Guy’ or ‘Working Level’ meetings.

327 Nippon and Tokai contend, in particular, that they should have been treated in the same way as C/G, since
they, like C/G, did not reduce the volume of their sales in the EEA and did not apply the cartel agreements in
full.

328 Last, Nippon, SEC and Tokai criticise the Cornmission for not having explained in the Decision its
reasons for not affording them any attenuating circumstance. They maintain that the Commission has thus
infringed Article 253 EC.

329 The Commission refirtes each of the pleas and arguments put forward by the applicants.
- Findings of the Court

330 First of all, according to the third indent of point 3 of the Guidelines, an ‘exclusively passive or “follow-
my-leader” role’ played by an undertaking in the infringement may, if established, constitute an attenuating
circumstance.

331 Inthat regard, it has been held that the factors capable of revealing the passive role of an undertaking
within a cartel include the significantly more sporadic nature of its participation in the meetings by comparison
with the ordinary members of the cartel (Case T-311/94 BPB de Eendracht v Commission [1998] ECR11-1129,
parapraph 343), and also the existence of express declarations to that effect made by representatives of other
undertakings which participated in the infringement (Case T-317/94 Weig v Commission [1998] ECR 11-1235,
paragraph 264). In any event, it is necessary to take account of all the relevant circumstances in each particular
case,

332 As regards C/G’s conduct, the Decision satisfies those criteria. It is clear from recitals 81 to 86 and 234 to
238 that the Commission properly assessed the passive role played by C/G within the cartel and made due
allowance therefor by granting a reduction of 40% of its fine and that it was not required to grant C/G a higher
reduction, According to the Commission’s findings, although C/G had not participated in the ‘Top Guy’ or
‘Working Level’ meetings of the cartel, it none the less maintained bilateral contacts with the other members of
the cartel and gained from the information which it obtained from them conceming the decisions taken by the
*home producers’ on price-fixing within the cartel. In its application, moreover, C/G expressly stated that it did
not dispute either the existence of or its participation in the cartel. That conclusion is not affected by the fact
that C/G’s prices were not fixed at the highest level within its structure; owing to C/G’s passive and ‘follow-
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members of the cartel, were calculated was irrelevant.

333 As regards the role played by Tokai, SEC and Nippon, the Commission could properly distinguish that
role from the role played by C/G, since the Japanese producers actually participated in numerous “Top Guy” and
‘Working Level’ meetings (recitals 49 to 56 of the Decision). The Commission’s findings of fact concerning
that participation were not disputed by either SEC or Tokai, while Nippon’s objection to the findings in respect
of the period May 1992 to March 1993 has been rejected (see paragraphs 100 to 116 above). Where an
undertaking has, even without playing an active role, participated in one or more meetings having an anti-
competitive objective, it must be regarded as having participated in the cartel unless it proves that it openly
distanced itself from the unlawful collusion (Cement judgment, cited at paragraph 39 above, paragraph 3199,
and the case-law cited there). Tokai, SEC and Nippon do not claim to have openly opposed the setting-up and
the implementation of the cartel.

334 By way of example, at the ‘Working Level’ meeting in Zurich, the world graphite market was reviewed
region by region, including the Far East, and market shares were also allocated to the Japanese producers. At
the Vienna meeting, the participants again exchanged information on the graphite electrodes market region by
region (recitals 51, 53 and 71 of the Decision).

335 The non-passive nature of SEC’s and Nippon’s conduct is not called in question by the fact that they were
represented by Tokai at one or two meetings: far from having opposed such ‘inappropriate interference’ in their
commercial policy, they agreed to that representation and demonstrated their adherence to the cartel by
participating, represented by their own staff, in the other meetings affecting their interests, which was clearly
not the case of the meetings of the European Group, consisting of the ‘home’ producers responsible for the
EEA, which is why it was sufficient to inform the Japanese members of the cartel of the European prices fixed
at those meetings. In view of the worldwide nature of the cartel, which aftributed to the Japanese producers the
role of concentrating on their ‘home’ matket in Asia, the Commission was therefore entitled to take the view
that they had not played a passive role in the infringement. In those circumstances, the Commission was not
required to state in the Decision its reasons for not affording them any attenuating circumstance in that regard.

336 Contrary to the objection that the reduction in C/G’s fine to reflect the fact that it did not apply the
unlawful agreements in part was not sufficient, the Commission took sufficient account of the fact that C/G had
increased its sales in the EEA market, thereby not respecting the basic principle of the cartel of restricting sales
in ‘non-hoine’ markets (recital 235 of the Decision). In doing so, it was not required also to take into
consideration the increase in C/G’s production capacity. First, the Commission stated in its defence, without
being contradicted on that point in C/G’s reply, that C/G’s production capacity had remained essentially
unaltered during the infringement period established in its case (1993 to 1996). Second, it is permissible to take
the view that the increase in European sales sufficiently reflects, as regards the EEA market, any increase in
production capacity.

337 In that context, Nippon and Tokai plead the principle of equal treatment and claim that they are in the
sarne situation as C/G, which had been ‘compensated’ for having increased its sales volume 1n the EEA.

338 Nippon’s argument must be rejected in so far as it merely claims that it ‘had not reduced its sales volumes
within the EEA’, without providing any figures. The Commission was entitled to draw a distinction between
Nippon’s unsupported assertion that it had maintained its sales volumes and the undisputed fact that C/G had
more than doubled its sales between 1993 and 1996.

3119 In the case of Tokai, which claims that it penetrated the German market, one of SGL’s and UCAR's
‘home’ markets, in 1996 and quadrupled its EEA sales between 1992 and 1997 (from 200 tonnes in 1992 to 900
tonnes in 1997), it must be held that Tokai, unlike C/G, obtained only a minimal market share in the EEA, less
then 2%, whereas C/G’s market share was almost 8%. In those circumstances, the Commission was entitled to
conclude, without making an error of assessment and without infringing the principle of equal treatment, that in
spite of Tokai’s non-implementation of the offending agreements, that non-implementation remained below a
threshold of reasonable effectiveness for the purposes of the second indent of point 3 of the Guidelines. The
Court does not consider it appropriate to review that assessment, even in the exercise of its unlimited
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340 The same applies to C/(G’s argument that it sold its manufacturing technology to a Chinese producer for
USD 4 million in 1994, contrary to one of the basic principles of the cartel (recital 50, last indent, of the
Decision}. The details of that transfer of technology were not provided by C/G during the administrative
procedure — its corporate staterment of 11 October 1999 and its reply of 6 April 2000 to the statement of
objections each coniain only a single sentence to that effect — so that the Commission did not err in refusing to
take it into consideration in the Decision. The Court sees no reason to review the Commission’s assessment,
even in the exercise of its unlimited jurisdiction, still less so as the proposed factory in China has never been
built.

341 Last, the fact that C/G voluntarily put an end to the infringement before the Commission had opened its
investigation was sufficiently taken into account in the calculation of the duration of the infringement period
found in C/G’s case (recital 157 of the Decision). In particular, C/G cannot rely on the third indent of point 3 of
'the Guidelines, as the cessation of its anti-competitive conduct was not incited by the Commission’s
involvement.

342 Asregards the other arguments whereby the applicants seek to obtain reductions in their fines for
attenuating circumsiances, they must all be rejected too.

343 First, the fact that in the wake of the investigation initiated by the Commission C/G and UCAR set up,
respectively, a competition compliance programme and an internal inquiry designed to put an end to the
infringement does not alter the reality of the infringement. Consequently, the mere fact that in certain of its
previous decisions the Commission took such measures into consideration as attenuating circumstances does
not mean that it is obliged to act in the same manner in every case (Case T-7/89 Hercules Chemicals v
Commission (19917 ECR 1I-1711, paragraph 357, and Case T-352/94 Mo och Domsjo v Commission [1998]
ECR 1I-1989, paragraphs 417 and 419). That is @ fortiori so where, as here, the infringement constitutes a
manifest breach of Article 81(1)a) and (c} EC. Furthermore, in so far as UCAR’s internal investigation
encouraged its cooperation with the Commission, the Commission took that into account by granting it a
reduction in fine of 40% under the Leniency Notice.

344  As regards, second, C/G’s argument concerning the economic pressure brought to bear on it, the only
information which it provided in that regard concemed the contacts which it had had with SGL in 1996 (recital
82 of the Decisiony), i.e. after the implementation of the cartel. It is sufficient therefore to point out that C/G
freely decided to comply with the decisions of the members of the cartel on prices. It did not claim to have been
pressured into adhering to the cartel; even if that had been the case, moreover, it could have informed the
competent authorities instead of supporting the cartel. The argument cannot therefore be upheld.

345 The same applies as regards, third, the reference by C/G, SGL and UCAR to the structural ctisis in the
graphite electrodes sector. In that regard, it is sufficient to note that in Case T-16/9% Lagstér Rér v Commission
[2002] ECR 11-1633, paragraphs 319 and 320, one of the Pre-insulated pipes cases, the Court of First Instance
held that the Cornmission is not required to regard as an attenuating circumstance the poor financial state of the
sector in question. The Court of First Instance has also stated that just because the Commission has taken
account in earlier cases of the economic sector as an attenuating circumstance it does not necessarily have to
continue to observe that practice (Case T-13/89 /C7 v Commission [1992] ECR II-1021, paragraph 372). As the
Comumission properly observed, as a general rule cartels come into being when a sector encounters problems. If
the applicants’ reasoning were to be followed, the fine would have to be reduced as a matter of course in
virtually ell cases. [t is therefore unnecessary to investigate further whether the facts of this case and those
forming the background to other decisions in which structural crises were regarded as attcnuating circumstances
were in fact comparable.

346 Fourth, and in the alternative, SGL’s argument that a crisis affecting manufacturers of graphite electrodes
in particular owing to a crisis in the steel tubes industry is not convincing. The Commission emphasised,
without being contradicted on that point, that the volume of steel produced in electric arc furnaces grew from
196 million tonnes in 1987 to 270 million tonnes in 1997 (recital 9 of the Decision). It may be inferred that any
fall in world steel production did not primarily affect the production of electric steelworks but that of traditional
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347 Fifih, as regards the economic advantage that only Mitsubishi and Union Carbide, and not UCAR, are
alleged to have derived from the cartel, the fact that an undertaking did not benefit from an infringement cannot
constitute an attenuating circumstance, as otherwise the fine would lose its deterrent character (see, to that
effect, FETTCSA, cited at paragraph 47 above, paragraphs 340 to 342, and the case-law cited there). Such an
absence of economic advantage does not limit the gravity of the infringement. Furthermore, if UCAR criticises
the conduct of Mitsubishi and Union Carbide, it must take proceedings against those companies in order to
enforce its rights, as it has already done by lodging a complaint in the United States.
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348 In so far as UCAR relies, last, on the civil-law settlements concluded in the United States and Canada,
those settlements do not in any way alter the gravity of the infringement either and cannot therefore be taken
into consideration as attenuating circumstarces. Although in the Pre-insulated pipes decision the Commission
took into account the damages paid to a competitor whose elimination from the Community market had been
one of the main objectives of the cartel, that competitor was established in the Community and was therefore
one of the economic operators protected by Community competition law. That fact does not mean that the
Commission is obliged to take into account, for the benefit of UCAR, the damages paid to customers in the
United States and Capada because of the losses sustained on those markets. The setllements in question have no
impact on the infringement committed by UCAR in the EEA.

349 It follows from the foregoing that the pleas and arguments put forward by Tokai, C/G, SGL, Nippon,
UCAR and SEC must be rejected.

f)  The maximum limit of the fines and the ability to pay of certain applicants within the meaning of point 5
of the Guidelines

Cases T-239/01 and T-245/01

350 SDK and SGL observe that the basic fine calculated for UCAR was reduced by 15.2% in order to comply
with the maximum limit of 10% of UCAR’s worldwide turnover (recital 199 of the Decision} and accuse the
Commission of having given UCAR the benefit of that adjustment before applying the Leniency Notice, and
therefore at an intermediate stage rather than at the end of its fine-fixing procedure. The fines imposed on the
other participants in the cartel were not reduced in that way. SDK and SGL complain of that unequal treatment
and demand the same reduction in their fines so that a consistent and proportionate relation with UCAR’s fine
will be maintained.

351 SDK further claims that it has been punished excessively because its worldwide turnover is significantly
greater than its turnover from sales of graphite electrodes; it is therefore being penalised because it has a greater
number of other activities not connected with sales of that product. If SDK’s graphite electrodes business had
been & separate undertaking, the application of the 10% ceiling would have reduced the final fine to EUR 6.6
million.

352 In that regard, the Court finds that in applying to UCAR the maximum limit of 10% not at the stage of the
calculation of the ‘final amount’ but at an earlier stage, namely before applying the Leniency Notice, the
Commission failed to comply with the wording of point 5(a) of the Guidelines. Once the Commission decided
to apply in this case the method laid down by the Guidelines it was required to adopt that method when
calculating the amount of the fines, and was required to set out expressly its reasons should it depart from those
Guidelines in any particular regard (see the casc-law cited at paragraph 157 above and FETTCSA, cited at
paragraph 47 above, paragraph 271).

353 In so far as it merely refers to the maximum limit of fines provided for in Anticle 15(2) of Regulation No
17, recital 199 of the Decision does not contain an express explanation of the Commission’s reasons for
departing from the Guidelines, However, the Commission stated before the Court that it had applied the
reduction of 15.2% to UCAR not because it considered that the infringement committed by that undertaking
deserved a lower penalty than that imposed on the other members of the cartel, but because it wished to take
account of the fact that in UCAR’s case alone the basic amount fixed before the application of the Leniency
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Commission considered that it was necessary to anticipate the application of that limit in order to ensure that the
Leniency Notice could be fully effective: if the basic amount was significantly in excess of the 10% limit before
the application of that notice and the limit could not be applied immediately, the incentive for the undertaking
concerned to cooperate with the Commission would be much less, since the final fine would be reduced to 10%
in any event, with or without the undertaking’s cooperation.

354 The Court considers that that explanation justifies the approach taken by the Commission in UCAR’s
case. The reasons for that approach were not required to be stated in the Decision itself, since that approach did
not adversely affect the undertaking concerned, namely UCAR. Even if the measure in favour of UCAR were
unlawful for failure to state reasons, SDK and SGL could not rely on that illegality committed in favour of
another (see, to that effect, Case T-327/94 SC4 Holding v Commission, cited at paragraph 216 above, paragraph
160).

355 Inany event, it is common ground that SDK and SGL were not in a similar situation to UCAR’s as
regards worldwide turnover, as the basic amount fixed for those two undertakings did not exceed the maximum
limit before application of the Leniency Notice. Consequently, they cannot validly maintain that the
Commission was required, under the principle of equal treatment, to grant thern the same reduction as that
applied in favour of UCAR. It follows that the pleas alleging breach of that principle must be rejected.

356 The same applies to the plea raised by SDK that its fine would have had to be significantly reduced if its
graphite electrodes business had been a separate undertaking, That plea is based on speculations wholly
unconnected with the real legal status of the company which the Commission was required to take into account
in applying, in accordance with a well-established line of decisions (see, for example, Musique diffusion
frangaise v Commission, cited at paragraph 144 above, paragraphs 118 and 119, and the Cement judgment,
cited at paragraph 39 above, paragraph 5022}, the maximum limit of 10% to SDK’’s total turnover {for all
products). If SDK chose a vertical “unitary’ structure for its company, the Commission was required to take
note of that fact and to assume that that structure was in SDK’s economic interest. At the present stage,
moreover, there is no means of knowing what would have beer the precise status and the position of a separate
undertaking within the SDK group. This plea must therefore be rejected too.

Cases T-239/01, T-246/01, T-251/01 and T-252/01
- Arguments of the parties

357 SEC claims that its fine corresponds to 11.3% of its total turnover in 1999 and therefore exceeds the 10%
ceiling laid down in Article 15(2) of Regulation No 17.

358 SGL maintains that the Commission was not entitled to calculate its fine on the basis of its turnover for
2000. That turnover rose by EUR 180 million following the acquisition of another company in January 2000.
The Cement judgment, cited at paragraph 39 above, paragraph 5045, precludes the taking into consideration of
an increase in turnover after the end of the infringement (March 1998). In that context, SGL complains of the
over-long period of the administrative procedure; the resulting delay adversely affected its financial interests,
since its 1999 turnover was lower than its 2000 turnover.

359 SGL further claims that the maximum limit of 10% is absolute, in the sense that it could not even be
exceeded by the ‘intermediate’ (starting and basic) amounts fixed by the Commission in the course of its
calculations. The contrary reasoning set out by the Court of First Instance in LR AF 1998 v Commission, cited at
paragraph 38 above, is flawed.

360 SGL criticises the Commission, last, for not having taken account of its very difficult financial situation.
Its failure to do so infringed point 5(b) of the Guidelines.

361 UCAR and C/G also claim that they are unable to pay the fine. They emphasise the difficult situation in
the graphite electrodes sector and their own precarious financial situation.
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incur in its restructuring in 1995. It further refers to the heavy fines imposed on it by the United States and
Canadian authorities. UCAR is now unable to borrow more money, as its lines of credit have been frozen.
UCAR states that the Commission has repeatedly taken account in its previous practice in taking decisions of
the profitability of the addressees of its decisions, either when setting the amount of the fines or when
determining the payment terms. In the present case, it has failed to follow its own administrative practice.

363 C/G further states that its financial difficulties obliged it to initiate an insolvency procedure in the United
States shortly after the Decision was adopted.

364 The Commission objects to the pleas and arguments put forward by the applicants.
- Findings of the Court

365 Asregards SEC’s plea, it is sufficient to observe that the 1% maximum faid down in Article 15(2) of
Regulation No 17 refers to the financial year preceding the date of the Decision, namely, in this case, 2000 (sce,
to that effect, Case C-291/98 P Sarrié v Commission, cited at paragraph 239 above, paragraph 85, and
FETTCSA, cited at paragraph 47 above, paragraph 506). SEC expressly acknowledges that for the year 2000
that ceiling was observed in its case. The plea must therefore be rejected.

366 In so far as SGL claims that the Commission was required to calculate its fine on the basis of its total
turnover for 1999, as that figure was considerably lower than its total turnover for 2000, it is sufficient to
observe that the starting point for the calculation of the fines was worldwide turnover in 1998 from sales of the
relevant product and the market shares of the undertakings concerned between 1992 and 1998 (recitals 30, 149
and 150 of the Decision). Those turnover figures do not refer either to 1999 or to 2000. SGL’s argument 13
therefore inoperative.

167 Next, it is settled case-law that the maximum limit of 10% referred to in Article 15(2) of Regulation No 17
refers to the total turnover of the undertaking concerned, which alone gives an indication of that undertaking’s
size and influence on the market (see the Cement judgment, cited at paragraph 39 above, paragraph 5022 and
the case-law cited there). Furthermore, it is only the fine ultimately imposed that must be reduced to that 10%
limit, in accordance with Article 15 of Regulation No |7, that provision does not prohibit the Commission from
referring, during its calculation, to an intermediate amount higher than that limit, provided that the amount of
the fine eventually imposed does not exceed it (LR AF 1998 v Commission, cited at paragraph 38 above,
paragraphs 287 and 288). In SGL’s case, the final fine of EUR 80.2 miltion is under the limit of {0% with
respect both to 1999 (EUR 980 million) and to 2000 (EUR 1 262 million). The arguments which SGL derives
from an excessively long administrative procedure and from the Cement judgment {paragraph 5043) are
therefore irrefevant.

368 The criticism concerning the judgment in LR AF 1998 v Commission is unfounded. If SGL is referring to
criminal law, which does not allow the court to exceed the maximum penalty prescribed for a specific offence,
it must be emphasised that no provision of Community faw fays down administrative sanctions, either minimum
or maximusn, for the various categories of infringements of competition law. The Commission is therefore free,
in principle, to determine the amount of the fines imposed in respect of such infringements according to their
gravity and duration. The only maximum limit on the power to impose sanctions conferred on the Commission
concemns the financial eapacity of the undertaking concemed in terms of its global turnover. Therefore there 1s
nothing to prevent the Commission from exceeding the maxinium limit of 10% referred to in Article 15(2) of
Regulation No {7 in the course of purely intermediate calculations relating to the gravity and duration of the
infringement.

369 The difficult situation in the graphite electrodes sector does not constitute a *specific’ economic context
within the meaning of point 5(b) of the Guidelines. As stated above, cartels come into being, in particular, at a
time when a sector is experiencing difficulties. If that circumstance did not justify the grant of an attenuating
circumstance (see paragraph 345 above), it cannot justify a reduction in the fine in the present context either.

370 The same applies to the precarious financial situation of SGL, UCAR and C/G. According to settled case-
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undertaking’s financial losses since recognition of such an obligation would have the effect of conferring an
unfair competitive advantage on the undertakings least well adapted to the conditions of the market (LR AF
1998 v Commission, cited at paragraph 38 above, paragraph 308; HFB and Others v Commission, cited at
paragraph 280 above, paragraph 596; and FETTCSA4, cited at paragraph 47 above, paragraph 351, and the case-
law cited there). The fact that the Commission has found in previous decisions that it was appropriate to take
account of the financial difficulties of a given undertaking does not mean that it is obliged to do so in
subsequent decisions as well (FETTCSA, paragraphs 353 and 354).

171 That line of decisions is not called in question by point 5(b) of the Guidelines, which states that an
undertaking’s real ability to pay must be taken into consideration. That ability applies only in a ‘specific social
context’ consisting of the consequences which payment of the fine would have, in particular, by leading to an
increase in unemployment or deterioration in the economic sectors upstream and downstream of the undertaking
concerned. In that regard, the applicants have adduced no evidence capable of determining the ‘specific social
context’.

372 Furthermore, the fact that a measure taken by a Community authority leads to the insolvency or
liquidation of a given undertaking is not prohibited as such by Community law (see, to that effect, Case 52/84
Commission v Belgium [1986] ECR 89, paragraph 14, and Case C-499/99 Commission v Spain [2002] ECR I-
6031, paragraph 38). Although the liquidation of an undertaking in its existing legal form may adversely affect
the financial interests of the owners, investors or shareholders, it does not mean that the personal, tangible and
intangible elements represemted by the undertaking would also lose their value,

373 At the hearing, SGL maintained that the Commission’s failure to take account of its poor financial
situation is contrary to the Commission’s very recent practice, which in Decision C (2002) 5083 final of 17
December 2002 relating to a procedure under Article 81 of the EC Treaty and Article 53 of the EEA Agreement
(COMP/E-2/37.667 — Speciality graphites), expressly reduced the fine imposed on SGL owing to its serious
financial situation. SGL maintains that the same reduction should therefore have been granted in this case.

374 In that regard, it is sufficient to observe that the decision of 17 December 20072 took into consideration
both SGL’s financial situation and the fact that a large fine had already been imposed on SGL for its
participation in the cartel on the graphite electrodes market, so that the Commission considered that ‘in these
particular circumstances, imposing the full amount of the fine did not appear necessary in order to ensure
effective deterrence’ (recital 558). SGL cannot therefore rely on that feature of the decision of 17 December
2002 and allege that the Commission made an error of law or a manifest error of assessment in failing, in the
present context in which that particular feature is not present, to depart from the case-law referred to at

paragraph 370 above.

375 1In so far as C/G lists further economic handicaps which the Commission should have taken into account,
namely the fact that it has no production site outside the United States and its inability to provide high-level
technical services, its high labour costs, the poar quality of its products and the vertical integration of its
production activities, the Commission has correctly observed that those disadvantages are reflected in its
turnover and, accordingly, in its being placed in a category for which a starting amount lower than SGL’s and
UCAR’s was fixed. Furthermore, since C/G, in spite of those handicaps, was able to increase its sales in
Europe, a significant reduction in its fine was granted for atlenuating circumstances. Conseguently, no
additional reduction in the fine is justified in this context.

376 UCAR’s references to the penalties imposed in the United States and Canada, and to the harmful conduct
of Mitsubishi and Union Carbide, merely reiterate, in the present context, pleas which have already been
rejected above. It is sufficient to restate, therefore, that UCAR has not shown that it was placed in a ‘specific
social context’ which required that the Commission refruin, at least in part, front imposing a fine on it. As
regards the conduct of Mitsubishi and Union Carbide, which were not identified and fined in the Decision as
having committed the infringement, the Commission was under no obligation fo reduce, for that reason, the fine
imposed on UCAR, whose role in committing the infringement was established, and thus to relieve it of the
rieed to bring an action against those two undettakings before the competent national courts for compensation
for the financial loss allegedly suffered as a result of their conduct.




Case 5:06-mc-80038-JF Document 52-8  Filed 04/17/2006 Page 35 of 69

377 As nohPSEHs (e G putiesument &Ts cofritad 04/Bé¢RAphield Rbgbabi ahBiints as
determined thus far will not be altered.

3. Pleas alleging failure to comply with the Leniency Notice

378 SGL, UCAR and C/G maintain that the reductions in their fines which the Commission granted pursuant
to point D of the Leniency Notice were insufficient.

379 Point D of the Leniency Notice states: ‘Where an enterprise cooperates without having met all the
conditions set out in [points] B or C, it will benefit from a reduction of 10% to 50% of the fine that would have
been imposed if it had not cooperated’ (paragraph 1).

‘Such cases may include the following:

~  before a statement of objections is sent, an enterprise provides the Commission with information,
documents or other evidence which materially contribute to establishing the existence of the infringements;

~  after receiving a statement of objections, an enterprise informs the Commission that it does not
substantially contest the facts on which the Commission bases its allegations’ {paragraph 2).

380 Ln the Decision, the Commission applied point D, paragraph 2, first indent, of the Leniency Notice to the
cases of SOL (recitals 169 and 172 to 175), UCAR (recitals 200 to 202) and C/G (recitals 239 and 240).

a) Case T-239/01
Summary of the Decision

381 The Commission reduced SGL’s fine by 30% because SGL had cooperated at an early stage of the
procedure (recitals 167 to 169 and 175). However, SGL did not really cooperate after the initial contacts in
April 1998, so that the Commission had to send it 2 formal request for information and a reminder in which it
reserved the right to adopt a formal decision pursuant to Article 1 1(5) of Regulation No 17. In reply, SGL sent a
statement on 8 June 1999 concerning its participation in the cartel (recital 173). The Commission took the view
that any cooperation on the part of undertakings must be voluntary and in particular outside the exercise of any
investigatory power. Consequently, a substantial part of the information provided in the statement of 8 June
1999 in fact constituted SGL’s reply to the Commission’s formal request for information. Only information
which went beyond that requested under Article 11 would be regarded as a voluntary coniribution within the
meaning of the Leniency Notice (recital 174).

Arguments of the parties

382 SGL maintains that it was not required to reply to certain questions in the Commission’s request for
information as it would otherwise have had to incriminate itself. In its statement of 8 June 1999, it none the less
provided full and accurate replies. In the light of the case-law of the European Court of Human Rights (the
Funke judgment of 25 February 1993, Series A No 256-A, § 44), SGL was even entitled to object to any
contribution to the establishing of its own guilt. By concluding incorrectly that SGL was obliged to answer all
the questions, the Commission undervalued its voluntary cooperation.

383 SGL further submits that the Commission was also required to 1ake account of its reply of 30 July 1997 to
a request for information. By that reply, SGL confirmed that it had warned others of the Commission’s
forthcoming investigation. That request for information was aimed at obtaining SGL’s admission concerning an
infringement, so that SGL was not in any ¢vent required to respond. Its voluntary admission should therefore
have been reflected in the form of a larger reduction in its fine.

384 SGL is of the view that its statement of 8 June 1999 came at the same stage of the administrative
procedure as SDK’s and UCAR’s cooperation. It presented the facts in a manner as detailed as they did and the

M




06 Page 36 of 69
scope and c&ﬂ@ﬁt L@&m&ﬁ@ﬁ%ﬂ!}’e obR@ﬁVE}?E&&z'alelﬁ"%myﬁﬁﬁﬁhe Esramitiied Mould not

have ascribed to the cooperation by SGL a more limited value than it did to the earlier cooperation by SDK and
UCAR (Krupp, cited at paragraph 279 above, paragraph 237 et seq.).

385 SGL further claims that the Commission discriminated against it by comparison with UCAR, C/G and
SDK.

386 First, the fact that it reduced UCAR’s fine by 40%, whereas SGL’s fine was reduced by only 30%,
constitutes unequal {reatment, since UCAR’s cooperation was not substantially greater than SGL.’s. SGL
informed the Commission from the outset of its intention to collaborate as quickly as possible, while stating that
the parallel criminal proceedings under way against it in the United States prevented it from communicating in
writing all the factual details of the cartel. It had to await the conclusion of a plea agreement in May 1999
before it was able to send the Commission its statement of 8 June 1999, UCAR and SDK also awaited the
conclusion of such plea agreements before sending their information to the Commission. SGL should not have
been placed at a disadvantage becanse SDK and UCAR were in a position to conclude their plea agreements
earlier, as SGL had no influence on the conduct of the United States authorities, SGL adds that the statements of
two employees of UCAR sent to the Commission on 25 March 1999 cannot be regarded as cooperation on the
part of UCAR, since only the undertaking itself may be concerned by the procedure and be entitled to be
rewarded for cooperation. Furthermore, the value of UCAR s cooperation was lower than the Commission
credited it with,

387 Second, the reduction in fine of 40% awarded to C/G reflects an error of assessment in so far as C/G’s
partial non-application of the unlawful agreements was considered to justify such a reduction. C/G’s conduct
was comparable to that of the other participants in the cartel.

388 Third, the Commission subjected SGL to unequal treatment by reducing by 70%, under point C of the
Leniency Notice, the amount of the fine imposed on SDK. The Decision does not state whether the conditions
of the Leniency Notice were actually satisfied in SDK’s case and were not in SGL’s. In any event, SDK’s
contribution does not justify the considerabie level of favourable treatment given to that undertaking.

389 The Commission replies that most of the matters put forward by SGL to demonstrate the extent of its
cooperation constitute information which it was obliged to provide under Article 11 of Regulation No 17,
namely the dates, places, participants and procedures for the preparation and organisation of meetings with
competitors, figures and deliveries of graphite electrodes in the Community and tables showing price changes.
Consequently, all of that information had to be disregarded for the purposes of the Leniency Notice. Even on
the assumption that SGL was not required to provide certain information requested on 31 March 1999, jts
contribution must not be overvalued, When the Commission received SGL’s statement on 8 June 1999, it
already had most of the information at its disposal owing to the cooperation of SDK and two highly-placed
employees of UCAR. In any event, SGL did not take the initiative lo cooperate but merely replied to a request
for information.

390 SGL’s reference to Krupp (cited at paragraph 279 above) is irrelevant, in the Commission’s submission,
since the chronology of the replies provided in that case corresponded to the order in which the Commission
had questioned the undertakings concerned; according to the Court of First Instance, in those conditions, the
mere fact that one of the undertakings recognised the alleged facts by being the first to answer the questions
could not constitute an objective reason for differentiated treatment. In the present case, on the other hand, the
order in which the documents reached the Commission is not explained by the order in which the Comimission
questioned SGL, SDK and UCAR.

391 The Commission further submits that SGL provided it with an incomplete answer to the question as to
which undertakings had been informed by SGL about the forthcoming investigations by the Commission: SGL
did not state that it had also warned UCAR. It was perfectly capable of informing the Commission that it had
wamed three undertakings without at the same time acknowledging the existence of an infringement. The fact
of telling other undertakings that investigations are going to take place does not in itself constitute an
infringement of Article 81 EC.
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C/G and SDK, the Commission replies that UCAR made a greater contribution than SGIL to the establishment
of the infringement. As regards C/G’s role, the Commission emphasises that the passive nature of C/G’s
conduct and the fact that it increased its sales in Europe earned it a reduction of 40% in its fine for attenuating
circumstances. C/G’s and SGL’s situations are therefore not comparable. The same applies to the comparison
with SDK. Unlike SGL, SDX benefited from the application of point C of the Leniency Notice, since it was the
first company actually to provide conclusive evidence of the existence of the cartel and it withdrew from the
cartel in April 1997.

193 The Commission observes that SGL did not dispute during the administrative procedure the objection that
it had continued the infringement after the investigations and that its failure to dispute the facts was taken into
consideration in the reduction of its fine by 30%. Before the Court, however, SGL denied for the first time
having continued the infringement after the investigations. In doing so, it restricted ex post facto the extent of its
cooperation. Accordingly, a further reduction by the Court, in the exercise of its unlimited jurisdiction, is not
appropriate,

Findings of the Court

394 As regards the complaint alleging breach of the principle of equal treatment, it is settled case-law that,
when assessing the cooperation provided by the undertakings concerned, the Commission cannot ignore that
principle, which is infringed where comparable situations are treated differently or different situations are
treated in the same way, unless such treatment is objectively justified (Krupp, cited at paragraph 279 above,
paragraph 237, and ABB Asca Brown Boveri v Commission, cited at paragraph 153 above, paragraph 240, and
the case-law cited there).

395 Tn that regard, it must be held that SDK and C/G are not in a situation comparable with SGL'’s.

396 The Commission found in the Decision that C/G did not participate in the ‘Top Guy’ meetings or in the
‘Working Level’ meetings, that it merely followed the prices fixed by the other members of the cartel and that,
in breach of one of the basic principles of the cartel (the ‘home producer’ principle), it increased its sales in
Europe. SGL neither disputed those findings of fact (recitals 81 to 86 of the Decision) nor claimed that it had
acted in a similar manner to that of C/G as just described.

397 As regards the situation of SDK, which benefited from the application of point C of the Leniency Notice
and whose fine was reduced by 70%, SGL does not claim that it too should have benefited from point C; it
merely complains that the Decision does not state why the conditions of point C were satisfied in SDK’s case
and not in its own case. As stated above, the Commission properly found that SGL had been one of the
instigators and ringleaders of the cartel; furthermore, SGL does niot even claim that it was the first undertaking
to provide conclusive evidence of the existence of the cartel. Consequently, the conditions laid down in point B
(b) and (e), read together with point C, of the Leniency Notice were not satisfied by SGL. SGL cannot therefore
receive a reduction in fine as provided for in point C and its arguments concerning SDK are therefore
inoperative.

398  Also inoperative is the argument that SDK’s contribution — and also UCAR’s — was in reality of less value
than that accorded to it by the Commission and did not justify the reduction in fine. In endeavouring to
deprecate the cooperation of other undertakings, SGL. is seeking not to maintain that its own cooperation had
the same value as that provided by another undertaking and therefore deserved the same reduction as that
granted to that undertaking, but to denounce what it alleges to be the over-favourable, i.e. unlawful, treatment of
those undertakings. That argument cannot therefore secure a greater reduction in SGL’s fine.

399 As regards whether the cooperation provided by SGL, which was rewarded by a reduction of 30%, was
objectively of a value comparable with that provided by UCAR, which was rewarded by a teduction of 40%, it
is apparent from the papers before the Court that both SGL and UCAR, in their capacity as instigators and
ringleaders of the cartel, provided instructive and detailed information which made the Commission’s task
much easier, although the substantial part of SGL’s cooperation was provided several months later than that of
the two employees of UCAR, Mr{...] and Mr [...], who had been encouraged by UCAR to send their
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400 In that context, SGL cannot successfully claim that its cooperation was ‘delayed’ by the parallel
proceedings in the United States. As the Commission correctly stated (recital 172 of the Decision), it was at its
own risk that SGL preferred to await the closure of the United States proceedings, in the hope of receiving a
lighter penalty in the United States, before collaborating with the Commission, so that it had 1o expect that the
Commission would already have been informed by other undertakings and that its own contribution would thus
have lost its value as mformation.

401 Next, the essential reason why the Commission granted SGL a reduction of only 30% is set out in recital

174 of the Decision: according to the Commission, an undertaking deserves a reduction in its fine only if its

cooperation is ‘voluntary’ and is outside the exercise of ‘any investigatory power’: the Commission considered
;A that ‘a substantial part of the information provided [by SGL] in fact constitute[d] SGL’s reply to the
: Commission’s formal request for information [and that] SGL’s statement [would] be regarded as a voluntary
contribution within the meaning of the Leniency Notice only where the information provided went beyond that
requested under Article 117, Furthermore, SGL sent its statement of 8 June 1999 only after it had received a
reminder in which the Commission reserved the right to adopt a formal decision under Article 11(5) (recital 173
of the Decision). Relying on the judgment of the Court of Justice in Case 374/87 Orkem v Commission [1989]
ECR 3283, paragraphs 27, 28 and 32 to 35, the Commission therefore did not make recompense for the
information which it considered that SGL was required to provide in any event in reply to a request for
information or to a decision ordering, under threat of penalties, communication of the information requested.

402 In that context, it is appropriate to observe that the absolute right to silence on which SGL relies in support
of its contention that it was not required to respond to any request for information, cannot be recognised. To
acknowledge the existence of such a nght would be to go beyond what is necessary in order to preserve the
rights of defence of undertakings, and would constitute an unjustified hindrance to the Commission’s
performance of its duty to ensure that the rules on competition within the common market are observed. A right
to silence can be recognised only to the extent that the undertaking concerned would be compelled to provide
answers which might involve an admission on its part of the existence of an infringement which it is incumbent
upon the Commission to prove (Case T-112/98 Mannesmannrohren-Werke v Commission [2001} ECR 11-729,
paragraphs 66 and 67).

403 In order to ensure the effectiveness of Article 11 of Regulation No 17, the Commission is therefore
entitled to compel the undertakings to provide all necessary information concerning such facts as may be known
to them and to disclose to the Commission, if necessary, such documents relating thereto as are in their
possession, even if the latter may be used to establish the existence of anti-competitive conduct (see
Manwesmannréhren-Werke v Commission, cited at paragraph 402 above, paragraph 65, and the case-law cited
there).

404 This power of the Commisston to obtain information, enshrined in Orkem v Commission and
Mannesmannréhren-Werke v Commission, cited at paragraphs 401 and 402 above respectively, does not fall
foul of either Article 6(1) and (2) of the ECHR (Mannesmannrohren-Werke v Commission, cited above,
paragraph 75) or the case-law of the European Court of Human Rights.

405 Although the Court of Justice has held (LVM, cited at paragraph 130 above, paragraph 274) that after the
judgment in Orkem v Compmission, cited at paragraph 401 above, the case-law of the European Court of Human
Rights, of which the Community Courts must take account, has gone through new developments with the Funke
judgment, cited at paragraph 382 above, the Saunders v United Kingdom judgment of 17 December 1996
(Reports of Judgments and Decisions 1996-VI, p. 2044, §§ 69, 71 and 76), and the J.B. v Switzerland judgment
of 3 May 2001 (not yet published in the Reports, §§ 64 to 71), the Court of Justice did not reverse its previous
case-law in L¥M.

406 In any event, the mere fact of being obliged to answer purely factual questions put by the Comymission and
to comply with its requests for the production of documents already in existence cannot constitute a breach of
the principle of respect for the rights of defence or impair the right to fair legal process, which offer, in the
specific field of competition law, protection equivalent to that guaranteed by Article 6 of the Convention. There
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administrative procedure or in proceedings before the Community Courts, when exercising his rights of

defence, that the facts set out in his replies or the documents produced by him have a different meaning from
i that ascribed to them by the Commission (Mannesmannrohren-Werke v Commission, cited at paragraph 402
j above, paragraphs 77 and 78).

407 As regards, next, the extent to which SGI. was required to reply, in accordance with the case-law referred
to above, to the request for information of 31 March 1999, it must be observed that, in addition to the purely
factual questions and the requests to produce documents already in existence, the Commission requested SGL
to describe the object of and what occurred at a number of meetings in which SGL participated and alsc the
results/conclusions of those meetings, when it was clear that the Commission suspected that the object of the
meetings was to restrict competition. It follows that a request of that nature was of such a kind as to require
SGL to admit its participation in an infringement of the Community competition rules.

408 The same applies to the requests for the protocols of those meetings, the working documents and the
preparatory documents concerning them, the handwritten notes relating to them, the notes and the conclusions
pertaining to the meetings, the planning and discussion documents and also the implementing projects
concerning the price increases put into effect between 1992 and 1998.

409 As SGL was not required (o answer questions of that type in the request for information of 31 March
1999, the fact that it none the less provided information on those points must be regarded as voluntary
coliaboration on the part of the undertaking apt to justify a reduction in the fine under the Leniency Notice.

410 That conclusion cannot be affected by the Commission’s argument that the information in question was
not provided voluntarily but in reply to a request for information. point D, paragraph 2, first indent, of the
Leniency Notice does not require a voluntary act taken solely on the initiative of the undertaking concerned, but
merely requires information which contributes to establishing the existence of the infringement. Even point C,
moreover, which relates to a more substantial reduction in the fine than that referred to in point D, makes 1t
possible to reward cooperation provided afier the Commission has underiaken an investigation ordered by
decision on the premises of the parties to the cartel’. Accordingly, the fact that a request for information was
sent to SGL under Article 11(1) of Regulation No 17 cannot minimise the cooperation provided by that
undertaking under point D, paragraph 2, first indent, of the Leniency Notice, especially not as a request for
information is a less coercive measure than an investigation ordered by decision.

411 It follows that the Commission failed to appreciate the importance of SGL’s cooperation in that context.

412 In so far as the Commission criticises SGL for having given an incomplete answer to the question as to
which undertakings SGL had informed of the forthcoming investigations by the Commission in June 1997, it is
true that, by letter of 30 July 1997, SGL admitted only to having informed VAW and another undertaking and
failed to state that it had also informed UCAR. However, the Commission itself stated that SGL’s warning
increased the gravity of the infringement, gave rise to a fine whose deterrent effect was greater than normal and
justified being regarded as an aggravating circumstance, as SGL's conduct had created the conditions necessary
to keep the cartel active and to prolong its injurious effects. Consequently, SGL was not required to inform the
Commission that it had warned other undertakings. That information was likely to increase the penalty which
the Commission would impose on SGL. On this point too, therefore, the Commission failed to appreciate SGL’s
conduct by criticising it for having provided an incomplete reply.

413 Last, itis clear from the Decision that none of the undertakings involved, including SGL, substantially
contested the facts on which the Commission had based its statement of objections (recital 41). Although recital
168 reproduces in full point D of the Leniency Notice and although the Commission expressly granted Tokaj,
SEC and Nippon a reduction of 10% of their fines pursuant to the second indent of point D(2) for not having
contested the facts (recitals 219 and 222), it did not apply that provision to SGL and only reduced its fine
pursuant to the first indent of point D(2} {recital 175).

414 In answer to a written question put by the Court, the Commission endeavoured to explain that omission by
stating that, when the undertakings’ cooperation was limited to not contesting the facts, it applied a reduction
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Leniency Notice, whereas, for the undertakings which also cooperated under the first indent of that provision,
namely SGL, UCAR, VAW and C/G, it applied only a single reduction, thus grouping each of the two types of
cooperation together; that single reduction was exclusively, and incorrectly, based on the first indent. In any
event, it is clear from the context of the decision that the reduction granted to SGL was based on the fact that it
provided information and documents as well as on the fact that it did not contest the facts.

415 In that regard, it is sufficient to state that that explanation was provided for the first time before the Court
by the representatives of the Commission and that it does not appear anywhere in the Decision adopted by the
College of Members of the Commission. The assessment of SGL’s conduct in not contesting the facts should
have appeared in the recitals relating to its cooperation, in the same way as it was expressly stated — apart from
in recital 41, describing the course of the administrative procedure — in recitals 219 and 222 as regards Tokai,
SEC and Nippon (seg, to that effect, ABB Asea Brown Boveri v Commission, cited at paragraph 153 above,
paragraph 244). In the light of the passage of the Decision concerning SGL, the Court cannot but note that the
Commission did not give that undertaking the benefit of the second indent of point D(2) of the Leniency Notice,
although SGL satisfied the conditions of that provision.

416 It follows from the foregoing that the Commission failed, on a number of points, to appreciate the
significance of the cooperation provided by SGL before the adoption of the Decision. In the exercise of its
unlimited jurisdiction, the Court considers it appropriate to reduce, on that basis, the fine imposed by 0% in
addition to the 30% already granted by the Commission.

417 Tn so far as the Commission requests the Court not to apply that reduction, on the ground that SGL first
substantially contested before the Court the facts which it had previously admitted during the administrative
procedure, it must be held that SGL is actually complaining that the Commission had incorrectly found that it
continued the infringement after June 1997. The findings made by the Commission in that regard were
essentially based on SGL’s objective conduct during the administrative procedure and on its rather general no-
contest statements. Before the Court, SGL merely claimed, in substance, that the Commission had been
mistaken as to the meaning of its conduct and its statements. In order to refute that complaint, the Commission
could merely refer to that conduct and those statements on SGL’s part and also the chronology of the
administrative procedure (see paragraphs 71 to 77 above). The Commission’s task of establishing the facts
constituting an infringement, which had been made easier during the administrative procedure by SGL's
conduct and statements, was not therefore objectively made more difficult when SGL subsequently contested
the facts before the Court.

418 However, it cannot be overlooked that the Commission, against any expectation that it could reasonably
base on SGL's objective cooperation during the administrative procedure, was required to draft and submit a
defence before the Court of First Instance dealing specifically with SGL s challenge of the facts constituting the
infringement, which it had rightly considered that SGL would nio longer call in question. In those
circumstances, the Court considers that it should exercise its unlimited jurisdiction under Article 17 of
Regulation No 17 and reduce the reduction in fine granted to SGL by two percentage points. That reduction in
its fine therefore comes to only §%.

419 As held at paragraph 113 above, that conclusion is not inconsistent with the judgment in Stora
Kopparbergs Bergslags v Commission.

420 It follows that the final amount of the fine imposed on SGL must be fixed at EUR 69.114 million.

by Case T-246/01

Sumnmary of the Decision

421 The Commission applied a reduction of 40% to UCAR’s fine because, although it was not the first
company to provide the Commission with decisive evidence, it contributed substantially to establishing

important aspects of the case and it was the first company to acknowledge illicit contacts with competitors, in
reply to a formal request for information (recitals 200 to 202).
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422 UCAR claims that the 40% reduction in its fine which the Commission granted is insufficient by
comparison with the reductions of 30% granted to SGL and 70% granted to SDK. Owing to the fact that UCAR
‘cooperated as much as possible with the Commission, it submits that it is entitled to the maximum reduction
possible. UCAR provided decisive information for an understanding of the operation of the cartel. SDK’s
disclosures did, admittedly, provide the Commission with evidence that there was a cartel, but UCAR provided
evidence which filled the many gaps in the Commission’s information.

423 UCAR criticises the Commission, first, for not having taken account of the independent and thorough
internal investigation which its management board conducted for the purpose of establishing all the relevant
facts and communicating them to the Commission. That investigation was decisive, since its managing director
and its sales director for Europe were directly involved in the cartel and had the means of preventing the
communication of the information.

424 Second, UCAR claims that it communicated all of the relevant information to the Commission
immediately after it became aware of the infringement which it had committed. It worked with the
Commission’s staff to draft a request for information pursuant to Article 11 of Regulation No 17. UCAR
expressed its reluctance to provide the Commission with written documents, as there was a risk that those
documents might be used in parallel proceedings initiated against UCAR in the United States. UCAR therefore
proposed that it should communicate information to the Commission orally. In June 1998, the Commission sent
UCAR a request for information structured in agreement with UCAR in order to correspond with the oral
information atready provided to the Commission, Following the closure of the proceedings initiated in the
United States, UCAR voluntarily communicated all the relevant information to the Commission in June 1999,

425 UCAR states, third, that it informed the Commission that the warning about unannounced investigations
originated in contacts between SGL and a Commission official mentioned by name. The inquiry into that
official led to criminal proceedings. UCAR further states that its cooperation concerning the warmning about
those unannounced investigations played a significant role in the assessment of the gravity of the infringement
committed by SGL.

426 The Commission contends that the 40% reduction in fine granted to UCAR remains within the 10% to
50% bracket provided for in point D(2) of the Leniency Notice. UCAR has not succeeded in showing that the
Commission made a manifest error on that point. The cooperation provided by UCAR was given suflicient
recognition in the Decision, since the purely oral information could not be used as reliable evidence.

427 As regards UCAR’s role in discovering possible leaks from the Commission’s services, the Commission
claims that it is necessary to distinguish two aspects of the assistance provided. First, UCAR informed it that
SGL had alerted the other undertakings; that fact constitutes an element of the infringement and the
Commission took it into account as an aggravating circumstance for the purpose of calculating the fine imposed
on SGL, while that cooperation on UCAR’s part was taken into consideration in the context of the reduction of
its fine by 40%. Second, the information about the possible involvement of one of the Commission’s officials
was of no relevance to the application of the Leniency Notice to the infringement committed by UCAR in the
context of these proceedings, as that information did not help the Commission to implicate the members of the
cartel.

Findings of the Court

428 In so far as UCAR claims that the reduction of its fine was insufficient by comparison with the reductions
granted to SGL and SDK, that argument does not suffice to establish a manifest error of assessment on the part
of the Commission. SDK received a reduction in its fine pursuant to point C of the Leniency Notice. Its
situation is therefore not comparable with that of UCAR, which received a reduction under point D and does not
claim to satisfy the conditions of point C. As regards SGL, UCAR has not demonstrated in detail that its own
cooperation, rewarded by a reduction of 40%, was of a much higher value than SGL’s, which was rewarded by
a reduction of 30%. As regards UCAR’s reference to the parallel proceedings in the United States, it is not
capable of establishing that the Commission failed to appreciate the value of its cooperation during the
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429 UCAR’s argument based on the internal investigation carried out by its management board cannot
succeed either. In so far as that investigation is reflected in UCAR’s cooperation, the Commission tock it into
account in granting a reduction of 40% of its fine. The fact of having implemented an internal investigation
does not as such justify an increase in that rate. It must not be forgotten that, at the same time as that
investigation was being carried out, other representatives of UCAR continued the infringement on behalf of the
undertaking, even after the Commission’s unannounced investigations.

430 As regards the oral contacts between UCAR and the Commission, the Commission stated, in answer to a
written question put by the Court, that the oral information provided by UCAR on 25 March, 2 April and 11
June 1998 had been reported in detail in the internal memoranda drawn up by officials of the Commission.
Those memoranda do not form part of the investigation file. At the material time, UCAR did not wish the
information which it had provided orally to be used as evidence. The Commission inferred that this oral
information did not constinute valid evidence for the purposes of the first indent of point D(2) of the Leniency
Notice, which is why UCAR was not granted a specific reduction in its fine for having supplied it.

431 That argument cannot be accepted. First, the first indent of point D{2) of the Leniency Notice states that
not only ‘documents’ but also ‘information’ may serve as “evidence’ which materially contributes to
establishing the existence of the infringement. It follows that the information need not necessarily be provided
in documentary form. Second, the practical utility of purely oral information is indisputable when it allows the
Commission, for example, to find direct evidence of the infringement or when, owing to its precision, it
encourages the Commission to continue an investigation which, not having sufficient evidence available at that
time, it would have abandoned without that information.

432 In the present case, as is apparent from the internal memoranda referred to above, UCAR had provided
orally, inter alia, the names of other undertakings which were members of the cartel, the names of a number of
representatives of those members, code names used to conceal contacts (see recital 59 of the Decision) and also
a number of dates and places of meetings, including the participants, organised within the framework of the
cartel. That information in itself allowed the Commission to send requests for information to the undertakings
identified by UCAR, inviting them to confirm whether their named representatives had participated in the
meetings mentioned by UCAR, and thus to inform them that it already had a source of reliable information,
which might induce the addressee undertakings to cooperate with the Commission at that early stage of the
investigation.

433 As the oral information provided by UCAR was subsequently confirmed by the written staiements
produced by the undertaking itself or at its initiative {the statements of Mr [...] and Mr [...]}, it appears that
UCAR provided its cooperation in two stages: first, in the context of several oral communications and then by
the communication of documentary evidence. By not taking account of the oral information provided by UCAR
in March, April and June 1998, the Commission therefore failed to appreciate the importance of the cooperation
provided by that undertaking.

434 As regards the role played by UCAR in revealing a possible leakage from the Commission’s services, the
Commission stated at the hearing its view that that disclosure did not help it to implicate the members of the
cartel. It submits that the sole purpose of the Leniency Notice is to recompense the provision of evidence which
would otherwise expose the cooperating undertaking to sanctions. The source of the warnings in question in the
present case is not part of an infringement which would expose UCAR to a fine.

435 That argument cannot be accepted. A reduction in the fine may be granted in respect of any cooperation
which enabled the Commission to establish the existence of an infringement more easily and, where relevant, to
bring it to an end (Case C-297/98 SCA Holdings v Commission, cited at paragraph 108 above, paragraph 36).
While it is true that the Leniency Notice provides, in point 3, only for a reduction ‘in the fine which would have
been imposed upon [the undertakings cooperating with the Commission]’, it does not require that each
individua! item of information must relate to an infringement of competition law in respect of which a separate
sanction may be imposed. In order to be able to benefit from the Leniency Notice, it is sufficient that, by
revealing its involvement in an infringement, the undertaking minded to cooperate exposes itself to sanctions,
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reduction in the fine depends on how useful they are to the Commission in its task of establishing the existence
of the infringement and putting an end (o it.

436 In that last regard, it is clear that a disloyal Commission official is in a position to sabotage its mission by
suppotting the members of an illegal cartel. Thus, he may considerably complicate the investigation carried out
by the Commission, for example by destroying or manipulating evidence, by informing the members of the
carte| of a forthcoming unannounced investigation and by revealing the entire investigation strategy drawn up
by the Commission. Consequently, information about the existence of such an official must, in principle, be
regarded as being capable of making it easier for the Commission to carry out its task of establishing an
infringement and putting an end to it. Such information is particularly useful when it is provided at the
beginning of the investigation opened by the Commission into possible anti-competitive conduct.

437 Inthe present case, UCAR submitted, in its application and in annex 47 thereto, the factual details of the
leak from the Commission’s services, stating ini particular that it had informed the Commission of the leak in
January 1999, that the European Anti-Fraud Office (OLAF) had intervened and that a criminal investigation had
been undertaken in Italy against the official concerned. Throughout the written procedure before the Court and
again in reply to a written question put by it, the Commission did not dispute any of that factual evidence. It was
only at the hearing that the Commission first stated that the internal investigation carried out in that context had
not borne fruit and that the official reported by UCAR was still in the Commission’s service. It would therefore
not be possible today to identify an official as being responsible for the leak in question.

438 In that regard, it must be held that the Commission, which was advised by UCAR in January 1999, should
have informed UCAR no later than the date on which it adopted the Decision whether it was going to take that
piece of information into account in the context of the application of the Leniency Notice. As the Court is
unable to ascertain whether the Commission’s internal investigation aimed at detecling the official in question
was conducted properly and whether it produced a correct result, it can only draw the necessary consequences
from the Commission’s procedural conduct; the contestation of the facts first presented at the hearing must be
characterised as a new plea in law and rejected as being out of ime, pursuant {0 Article 48(2) of the Rules of
Procedure. The Court must therefore take as its basis the facts as presented by UCAR and accept that the
information on the leak from the Commission’s services was objectively useful to the Commission in dealing
with the file concemning the cartel active on the graphite electrodes market. By fatling to take account of that
information, the Commission therefore failed to appreciate the importance of the cooperation provided by
UCAR.

439 The same applies to the fact that the Commission applied to UCAR only the first indent of point D(2} of
the Leniency Notice (recital 202 of the Decision), although UCAR did not substantially contest the facts on
which the Commission based its statement of objections (recital 41 of the Decision} (see, to that effect,
paragraphs 413 to 415 above).

440 Tt follows from the foregoing that the Commission failed, on various points, to appreciate the importance
of the cooperation provided by UCAR before the adoption of the Decision. In the exercise of its unlimited:
jurisdiction, the Court considers that UCAR’s fine should be reduced by 10% in addition to the 40% already
allowed by the Commission.

441 It follows that the final amount of the fine imposed on UCAR must be fixed at EUR 42.05 million.
c) Case T-252/01
Summary of the Decision

442 The Commission reduced C/G’s fine by 20% because C/G provided it with certain information. However,
it considered that C/G was not entitled to a larger reduction. Although it provided the Commission in July 1998
with certain documents relating to the contacts between competitors, it did not transmit a corporate statement
until October 1999, in which it remained ambiguous about its role in the cartel. In the Commission’s view, the
undertaking’s reply of 21 July 1999 to the formal request for information pursuant to Article 11 of Regulation
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Arguments of the parties

443 CJ/G criticises the Commission for having erred in awarding it 2 reduction in its fine of only 20% for its
cooperation. C/G claims that it provided the Commission with all the relevant information. In addition, it did
not substantially contest the facts which the Commission established in the statement of objections, In C/G’s
submission, that cooperation was more valuable than that of the other addressees of the Decision which
received the same or greater reductions.

444 (/G states that, in reality, all the evidence established against it comes from C/G itself. Had it not
cooperated, the Commission would not have obtained that evidence. In so far as the Commission claims that
other undertakings also incriminated it, C/G emphasises that the statements of the other undertakings are mere
flimsy and hesitant suppositions.

445 C/G further compares its own situation with that of Conradty, which, unlike C/G, refused to cooperate
with the Commission, although that did not prevent the Commission from fining C/G and not Conradty. Last,
C/G complains that SGL and VAW received reductions of 30% and 20% respectively for their cooperation,
whereas SGL had wamed VAW, and also other undertakings, of the Commission’s forthcoming unannounced
investigations. It is not logical that SGL, the ringleader of the cartel, should receive a greater reduction than
C/G.

446 The Commission contends that C/G received a reduction of 20%, which is within the prescribed bracket of
10% to 50%. Its legitimate expectation was therefore observed.

447 In so far as C/G claims that it itself provided all the evidence established against it, the Commission states
that it was already in possession of the evidence provided by SGL, VAW and UCAR, which also showed that
C/G had participated in the infringement. In that context, it refers to the statement by SGL which contains the
direct minute of a meeting between SGL and C/G held to discuss the problem of ‘ever-increasing [United
States] expotts’ to the European market. That staterent bore out those made by UCAR and its employees.

448 Tn the Commission’s submission, the situation of C/G, on the one hand, and those of Conradty, SGL and
VAW, on the other, are completely different: Conradty did not cooperate and the Commission did not succeed
in establishing its participation in the infringement. SGL received & reduction in its fine because it had provided
valuable information on the operation of the cartel, while C/G’s contribution essentially concerned the nature of
its own participation. Last, C/G was the last undertaking to make a statement, at a time when virtually ali the
information about the cartel, in particular that provided by SGL and VAW, was known to the Commission.

Findings of the Court

449 1In so far as C/G compares its own situation with Conradty’s, it is sufficient to state that C/G itself
acknowledged that it had participated in the infringement, whereas Conradty — just like Mitsubishi and Union
Carbide — was not identified in the Decision as an author of the infringement and is not a party to the
procecdings before the Court concerning the Decision. The reference to Conradty cannot therefore justify any
additional reduction in C/G’s fine.

450 Nor are the arguments based on a comparison between C/G and SGL or VAW of such a kind as to justify
such a reduction. Far from demonstrating in detail that its own cooperation was undervalued by comparison
with those two undertakings’ cooperation, C/G merely deprecates their cooperation.

451 As regards C/G’s assertion that it itself provided virtually all the evidence established against it, which the
Commission has disputed, it has become apparent before the Court that the evidence relied on by the
Commission, other than that provided by C/G itself, consisted of two statements by UCAR that ‘Mr[...]
assumed on the basis of statements by Mr [...] [of SGL] that Mr [...] was continuing his contacts with ... C/G’
and *UCAR’s representative ... thinks that SGL may have had direct contacts ... possibly with C/G’s German
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the effect that, at a mesting between the representatives of SGL and C/G at Frankfurt airport on 21 November
1996, the constant increase in United States exports to Furope was discussed and information on the sitvation of
the European market was exchanged.

452 The only actual information that is not mere supposition is in SGL’s statement concerning the meeting on
21 November 1996. However, C/G’s participation in the infringement, as found in the Decision, ended precisely
in November 1996. It follows that C/G in reality provided a!l the relevant evidence as regards the nature and the
duration of its participation in the infringement. By awarding it only a 20% reduction in its {ine, the
Commission manifestly failed to appreciate the importance of the voluntary cooperation given by C/G in that
regard.

453 The same applies to the fact that the Commission applied to C/G only the first indent of point D(2) of the
Leniency Notice (recital 239 of the Decision), although C/G did not substantially contest the facts on which the
Commission based its statement of objections (recital 41 of the Decision) (see, to that effect, paragraphs 413 to
415 above).

454 Last, in taking the view that C/G’s reply to a formal request for information did not constitute a voluntary
contribution within the meaning of the Leniency Notice, which reduced its value, the Commission also
underestimated the cooperation provided by C/G (see, to that effect, paragraph 410 above).

455 It follows from the foregoing that the Commission failed, on various points, to appreciate the importance
of the cooperation provided by C/G before the adoption of the Decision. In the exercise of its unlimited
jurisdiction, the Court considers that the fine imposed on C/G must be reduced, on that ground, by 20% in
addition to the 20% already granted by the Commission.

456 Consequently, the final amount of C/G’s fine must be set at EUR 6.48 million.

457 Tt follows from the foregoing that the fina! amount of the fines imposed on SGL, UCAR and C/G must be
set at EUR 69.114 million, EUR 42.05 million and EUR 6.48 million respectively. However, the Court sees no
reason to depart from the rates which the Commission applied to the other applicants under the Leniency
Notice, with the exception of Nippon, whose fine will be reduced not by 10% hut, because it was late in
contesting the duration of the infringement (see paragraph 112 above), by only 8% and will be set at EUR
6.2744 million.

458 Following the analysis which the Court has carried out above, the fines referred to in Article 3 of the
Decision must be reduced as follows:

~  the fine imposed on SGL is reduced to EUR 69.114 mullion;

~  the fine imposed on UCAR is reduced to EUR 42.05 million;
—  the fine imposed on Tokai is reduced to EUR 12.276 million;
- the fine imposed on SDK is reduced to EUR 10.44 million;

—  the fine imposed on C/G is reduced to EUR 6.48 million;

~  the fine imposed on Nippon is reduced to EUR 6.2744 million;
~  the fine imposed on SEC is reduced to EUR 6.138 million.

C - The claims in Cases T-239/01 and T-246/01 for annulment of Article 4 of the Decision and of the July and
August letters
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459 SGL seeks annulment of Article 4 of the Decision; it disputes the legality of the rate of interest and claims
that it was fixed without any reference to a legal basis. The Decision was sent (o it by letter of the Commission
dated 23 July 2001, in which the Commission informed it that, upon expiry of the period prescribed for
payment, it would proceed to recover iis debt and would apply interest at a rate of 8.04%, and stated that,
should proceedings be initiated before the Court, it would not seek to recover the debt while the judicial
proceedings continued, on condition that SGL agreed that interest at the rate of 6.04% should be applied and
constituted a bank guarantee. SGL also disputes the legality of that rate of interest. It contends that the right to
apply interest for jate payment is intended solely to prevent abusive actions and to ensure that the undertakings
which pay “late’ are not put at an advantage. Although the Commission may therefore refer to the conditions of
rates actually applied in practice, there are no grounds for applying a further 3.5 percentage points to such a
market rate. That amounts to a prohibitive interest rate which acts, without any basis in authority, as an
additional sanction penalising the use of a means of legal protection.

460 UCAR also seeks annulment of Article 4 of the Decision, claiming that there is no indication in the
Decision thal its ability to pay was taken into consideration, although it provided the Commission with detailed
information of its precarious financial situation. UCAR states that it is unable to pay either the fine within the
period prescribed in Article 4 or the rate of interest payable in the event of late payment. It claims that the
Conunission has not taken into account UCAR’s real ability to pay in a specific social context, contrary to its
own Guidelines. In the alternative, UCAR claims that Article 4 should be replaced by a requirement that UCAR
glve a charge over its unencumbered real assets. The rate of interest should be either cancelled or significantly
reduced.

461 UCAR further seeks annulment of the letter of 23 July 2001 whereby the Decision was served on it and in
which the amount of the fine imposed and the terms of payment were set out. It disputes, in particular, the
condition that, should an action be brought before the Court, no enforcement measure will be taken, provided
that interest at the rate of 6.04% is paid and a bank guarantee constituted.

462 Last, UCAR secks annulment of the letter of 9 August 2001 whereby the Commission, in reply to
UCAR’s observations on the terms of payment, refused to accept, first, a proposal to pay in instalments and,
second, a lien on UCAR’s assets (o guarantee payment of the fine.

463 The Commission replies that the imposition of an increase of 3.5% over the refinancing rate applied by the
European Central Bank is consistent with its normal practice and does not go beyond what is necessary to avoid
delaying tactics. It maintains that it is not required to take account of an undertaking’s ability to pay when
determining the method of payment of a fine or the period within which it must be paid. Nor is it required to
provide any justification for Article 4.

464 The Commission considers that the claims for annulment of the July and August letters are inadmissible.
In its July letter, it made an offer to UCAR which UCAR could accept or reject. The letter produced no binding
legal effect capable of adversely affecting UCAR's interests. Nor is the August letter an act intended to praduce
mandatory legal effects. The refusal in that letter to accept the terms of payment proposed by UCAR left UCAR
in exactly the same legal position as it had been in before the letter was written, i.e. in the position in which it
had been placed by Article 4 of the Decision.

465 As regards the substance, the Commission states that the case-law has accepted 1ts practice of requiring
the provision of a bank guarantee together with interest and that it is only in exceptiona] circumstances that an
applicant is able to avoid providing a bank guarantee. UCAR has not established the existence of exceptional
circumstances that would justify waiving the condition concerning the bank guarantee. In the Commission’s
submission, the appropriate legal procedure for challenging its position on the provision of a bank guarantee is
an application for interim measures under Articles 242 EC and 243 EC.

466 UCAR contends that the July letter lays down conditions conceming the implementation of the Decision
which are not set out in the Decision. The letter must therefore be amenable to judicial review. The August
Jetter contains a position taken by the Commission on whether payment of the fine by instalments and the
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decision but determines, for the first time, that the circumstances of the present case are not sufficiently
exceptional to justify alternative payment terms.

467 As regards the substance, UCAR criticises the Commission for having insisted on the provision of a bank
guarantee without having considered whether the circumstances of the present case were such that a different
security might be considered appropriate. In that context, it states that it has assets in France which are not
mortgaged to its banks and the value of which is in excess of USD 50 million. However, the Commission
merely stated in the August letter that it would not consider any proposal other than payment of the fine in full
or the provision of a bank guarantee. It gave no reasons for its refusal to take UCAR's particular situation into
consideration. UCAR further submits that the provision of a bank guarantee, unlike that of a real security,
would constitute a default under its principal credit facilities as agreed with its lending banks.

2. Findings of the Court

468 As regards the admissibility of the claims for annulment of the July and August letters, il is appropriate
first of all to define the precise object of those claims.

469 In that regard, it is a fact that UCAR, before receiving the July letter and the Decision on 26 July 2001,
contacted the Commission with a view to discussing possible payment arrangements should it receive a fine and
that the Commission refused to discuss the matter at that stage. In those circumstances, UCAR must be
recognised as having a legitimate interest in obtaining a review of the new elements — by comparison with
Article 4 of the Decision -- set out in those letiers, namely the preferential rate of 6.04% and the conditions on
which that preferential rate was available. That review applies to whether the Commission can validly refuse to
allow UCAR (o take advantage of the rate of 6.04% on the ground that UCAR had failed to provide a bank
guarantee or whether it should have accepted the alternative security offered by UCAR.

470 While it is beyond doubt that the lawfulness of the rate of 8.04% imposed by Article 4 of the Decision
may be reviewed by the Court (see, to that effect, Joined Cases T-24/93 to T-26/93 and T-28/93 Compagnie
maritime belge transports and Others v Commission [1996] ECR 11-1201, paragraph 250), UCAR must also be
permitted to challenge the alternative rate of 6.04% and also the conditions on which that rate is available, as set
out in the July and August letters. To that end, it must be able to complain, in particular, of a breach by the
Commission of the principle of equal treatment in the event that the Commission has refused to apply that
preferential rate to it while granting it to another undertaking in the same situation as UCAR.

471 The same applies as regards the action brought by SGL, which, although it does not formally contest the
July letter, challenges the legality of the rate of 6.04% fixed in that letter.

472 On the other hand, it is also a fact that at the time when Case T-246/01 was brought, the Commission had
not yet proceeded to recover the fine imposed or to enforce the Decision pursuant to Article 256 EC and
Articles 104 to 110 of the Rules of Procedure of the Court of First Instance. Consequently, any request for a
review of the actual application of the detailed arrangements for payment vis-&-vis UCAR {the replacement of
Article 4 of the Decision by payment in instalments, actual rate of interest, period for payment) must be
regarded as premature, since it was impossible to know on the date on which the action: was brought what
UCAR’s situation would be in the event and at the time that the Commission should proceed to take measures
of recovery or enforcement (see, to that effect, Musique diffusion frangaise v Commission, cited at paragraph
144 above, paragraph 135). In particular, as UCAR had not at that time, under threat of imminent recovery,
lodged an application for interim measures within the meaning of Article 242 EC and Article 104 et seq. of the
Rules of Procedure, the Court is not required to consider, in the present context, whether the balancing of the
interests involved precludes the application of those payment arrangements before delivery of the main
judgment determining the legality of the fine imposed on UCAR, on the ground that that application would
jeopardise the existence of the undertaking.

473 The requests to that effect submitted by UCAR must therefore be declared inadmissible.

474 As regards the substance, it must be held, first, that neither SGL nor UCAR has submitted any plea
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475 Second, it is settled case-law (Case 107/82 AEG v Commission [1983] ECR 3151, paragraphs 141 to 143,
Case T-275/94 CB v Commission [1995) ECR I1-2169, peragraphs 46 to 49, and LR AF 1998 v Commission,
cited at paragraph 38 above, paragraphs 395 and 396) that the power conferred on the Commission by Article
15(2) of Regulation No 17 covers the power to determine the date on which the fines are payable and that on
which default interest begins to accrue, the power to set the rate of such interest and to determine the detailed
arrangements for implementing its decision by requiring, where appropriate, the provision of a bank guarantee
covering the principal amount of the fines imposed plus interest. If the Commission had no such power, the
advantage which undertakings might be able to derive from late payment of fines would weaken the effect of
penalties imposed by the Commission when carrying out its task of ensuring that the rules on competition are
applied. Thus, the charging of default interest on fines is justified by the need to ensure that the Treaty is not
rendered ineffective by practices applied unilaterally by undertakings which delay paying fines imposed on
them and to ensure that those undertakings do not enjoy an advantage over those which pay their fines within
the period laid down.

476 In that context, the case-law has accepted that the Commission is entitled to fix default interest at the
market rate plus 3.5 percentage peints (CB v Commission, cited at paragraph 475 above, paragraph 54, LR AF
1998 v Commission, cited at paragraph 38 above, paragraph 397, and Compagnie maritime belge transporis and
Others v Commission, cited at paragraph 470 above, paragraph 250) and, where a bank guarantee is provided, at
the market rate plus 1.5 percentage points (CB v Commission, paragraph 54). In those judgments, the Court of
First Instance altowed default interest rates of 7.5%, 13.25% and 13.75%, holding that the Commission is
entitled to adopt a point of reference higher than the applicable market rate offered to the average borrower, to
an extent necessary to discourage dilatory behaviour (LR AF 1998 v Commission, paragraph 398).

477 In those circumstances, the Commission did not in this case exceed the discretion which it enjoys when
setting a default interest rate. SGL and UCAR, as prudent and informed economic operators, were deemed to be
aware of the Commission’s decision-making practice and the case-law cited above. They could not expect that
the Comumission would apply more lenient interest rates to them. In this context — which is not referred to in
Articles 242 EC and 256 EC or in Articles 104 to 110 of the Rules of Procedure —, the Commission was not
required, in particular, to take UCAR’s financial situation into consideration (see paragraphs 370 to 372 and
472 above).

478 As regards, more particularly, UCAR’s obligation to provide a bank guarantee, the Court has held that, by
allowing an undertaking which brings an action against & decision imposing a fine on it to avoid paying the fine
immedistely by lodging a bank guarantee to ensure payment of the fine and interest thereon, the Commission is
granting the undertaking concerned a privilege for which neither the Treaty nor Regulation No 17 provides (CB
v Commission, cited at paragraph 475 above, paragraph 82). That privilege is increased by the fact that the
interest rate imposed where a bank guarantee is provided is lower than that required in the event of non-
payment of the fine (CB v Commission, paragraph 83).

479 In the light of that case-law, the Commission was not required to accept UCAR’s request for a further
privilege, by waiving the requirement for a bank guarantee and accepting, instead, a real security. A bank
guarantee is better than any other form of security since in the event of non-payment it is sufficient to call upon
the bank in order to obtain the guaranteed sum immediately, whereas the realisation of a different surety may
prove more uncertain and require additional efforts and time. In a different context, the Court of Justice has
recognised that the Community institutions are entitled to introduce a simple and effective security mechanism
(Case 137/85 Maizena [1987) ECR 4587, paragraph 10). The Commission is not a bank and has neither the
infrastructure nor the specialised staff of a bank which would be necessary in order to value the security in
question and to determine how it should be realised in the event of non-payment. It was therefore entitled to
refuse, without giving specific reasons, to accept the real security offered by UCAR.

480 Last, as regards UCAR’s alleged inability to obtain a bank guarantee, its claim to that effect was not
supported to the requisite legal standard. The applicant produced no document issued by its lending banks
showing that it applied for a bank guarantee to secure its fine while continuing to enjoy the bank advances
intended for the company’s current activities and that such application was refused owing to its financial
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the Commission, a bank guarantee from a financial institution other than its lending banks.

481 As none of the pleas and arguments presented in this context has been upheld, the claims for annulment of
Article 4 of the Decision and of the July and August letters, in so far as they are admissible, must be rejected as
unfounded.

The reopening of the oral precedure

482 By a document of 9 January 2004, GrafTech Intemational Ltd, formerly UCAR, requested that the oral
procedure be reopened in Case T-246/01. In support of its request, it stated that it had pleaded, during the
administrative procedure before the Commission and during the proceedings before the Cour, its inability to
pay the fine owing to its precarious financial situation, aggravated by the sanctions which had been imposed on
it by the authorities of other States. Although it thus established its inability to pay for the purposes of point 5(b)
of the Guidelines, the Commission refused to apply that provision to it on the ground that a reduction of the fine
on that basis would amount to securing an unjustified competitive advantage on undertakings least adapted to
market conditions. However, in its decision of 3 September 2003 relating to a procedure under Article 81 of the
EC Treaty (COMP 38.359 - Carbon and graphite-based products for electrical and mechanical applications), the
Commission adopted a radically different position on the question of ability to pay within the meaning of point
5(b) of the Guidelines.

483 Referring to a Commission press release of the same date, UCAR states that the Compuission reduced by
339% the amount of the fine which would otherwise have been imposed on SGL., owing to the fact that it had
already been given high fines for its participation in two previous cartels and because it was in a difficult
financial situation. UCAR submits that it is necessary to reopen the oral procedure in the present case in order to
invite the Commission to indicate whether it proposes to continue to refuse UCAR’s request and, if so, to
explain how that refusal may be reconciled with the approach which it took in its decision of 3 December 2003.

484 Faced with that argument, the Court considers that there is no need to order the reopening of the oral
procedure pursuant to Article 62 of its Rules of Procedure. The Court, which has a discretion in the matter, is
not required to grant a request to reopen the oral procedure unless the party concerned relies on facts which may
have a decisive influence on the outcome of the case and which could not be put forward before the close of the
oral procedure (Case C-199/92 P Hidls v Commission [1999] ECR [-4287, paragraphs 127 and 128). Although
UCAR was unable to rely, at the oral procedure on 3 July 2003, on the Commission decision of 3 December
2003, that decision has no relevance in the present context. As is clear from the case-law cited at paragraph 370
above, the Commission is under no obligation, when determining the amount of a fine, to take account of the
financial losses of the undertaking concerned, irrespective of whether it may be induced to take that gituation
into consideration in the specific circumstances of a given case.

485 The request to reopen the oral procedure must therefore be rejected.
Costs

486 Under Article 87(2) of the Rules of Procedure, the unsuccessful party is to be ordered to pay the costs if
they have been applied for in the successful party’s pleadings. Under the first subparagraph of Article 87(3), the
Court may, where each party succeeds on some and fails on other heads, order costs to be shared.

487 In the present case, in Cases T-239/01 and T-246/01, as the applicants have been unsuccessful in a
significant part of their pleadings, the Court will make an equitable assessment of the case in holding that SGL
is to bear seven eighths of its own costs and pay seven eighths of the costs incurred by the Commission and that
the Commission is to bear one eighth of its own costs and pay one eighth of those incurred by SGL, while
UCAR will bear four fifths of its own costs and pay four fifths of those incurred by the Commission and the
Commission will bear one fifth of its own costs and pay one fifth of the costs incurred by UCAR.

488 In Cases T-245/01 and T-252/01, as the applicants have been successful in a significant part of their
pleadings, the Court will make an equitable assessment of the case in holding that SDK and C/G are to bear
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Commission will bear two fifths of its own costs and pay two fifths of those incurred by the applicants.

489 In Cases T-236/01, T-244/01 and T-251/01, as the parties have been unsuccessful and successful in equal
parts, the Court will make an equitable assessment of the case in holding that Tokai, Nippon and SEC are to
bear one half of their own costs and pay one half of those incurred by the Commission, while the Commission
will bear one half of its own costs and pay one half of those incurred by the applicants.

¥ AL AT T e b———

On those grounds, THE COURT OF FIRST INSTANCE (Second Chamber)hereby:
1)  In Case T-236/01 Tokai Carbon v Cominission:

- sets the amount of the fine imposed on the applicant by Article 3 of Decision 2002/271 at EUR
12 276 000;

—  dismisses the remainder of the application;

—  orders each party to bear one half of its own costs and to pay one half of the costs incurred by the
opposing party.

2)  In Case T-239/01 SGL Carbon v Commission:

—  sets the amount of the fine imposed on the applicant by Article 3 of Decision 2002/271 at EUR
69 114 600;

- dismisses the remainder of the application;

- orders the applicant to bear seven eighths of its own costs and to pay seven eighths of the costs
incurred by the Commission and the Commission to bear one eighth of its own costs and to pay one
eighth of the costs incurred by the applicant.

3) In Case T-244/01 NipponCuarbon v Commission:

—  sets the amount of the fine imposed on the applicant by Article 3 of Decision 2002/271 at EUR
6 274 400;

—  dismisses the remainder of the application;

—  orders each party to bear one half of its own costs and to pay one half of the costs incurred by the
opposing party.

4} In Case T-245/01 Showa Denko v Commission:

- sets the amounnt of the fine imposed on the applicant by Article 3 of Decision 2002/271 at EUR
10 440 004

- dismisses the remainder of the application;

—  orders the applicant to bear three fifths of its own costs and to pay three fifths of the costs Incnrred
by the Commission and the Commission to bear two fifths of its own costs and to pay two fifths of the
costs incurred by the applicant.

5)  In Case T-246/01 GrafTech International, formerly UCAR Internationai v Commission:

- sets the amount of the fine imposed or the applicant by Article 3 of Decision 2002/271 at EUR
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- dismisses the remainder of the application;

—  orders the applicant to bear four fifths of its own costs and to pay four fifths of the costs incurred by
the Commission and the Commission to bear one fifth of its own costs and to pay one fifth of the costs
incurred by the applicant.

6) In Case T-251/01 SECCorporation v Commission:

—  sets the amount of the fine imposed on the applicant by Article 3 of Decision 2002271 at EUR
6 138 000;

- dismisses the remainder of the application;

—  orders each party to bear one half of its own costs and to pay one half of the costs incurred by the
opposing party.

7)  In Case T-252/01 TheCarbide/GraphiteGroup v Commiission:

—  sets the amount of the fine imposed on the applicant by Article 3 of Decision 2002271 at EUR
6 480 006,

- dismisses the remainder of the application;

- orders the applicant to bear three fifths of its own costs and to pay three fifths of the costs incurred
by the Commission and the Commission to bear two fifths of its own costs and to pay two fifths of the
costs incurred by the applicant.

ForwoodPirrung Meij

Delivered in open court in Luxembourg on

29 April 2004,
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Judgment of the Court (Sixth Chamber) of 6 April 1995. - BPB Industries pic and British Gypsum
Ltd v Commission of the European Communities, - Competition - Abuse of a dominant position -
Exclusive purchase contract - Loyalty payments - Effect on trade between Member States -
Attributabliity of the infringement. - Case C-310/93 P.

Europeart Court reports 1995 Page I-00865

Summary

Partles

Grounds
Declslion on costs

Opetative part

Keywords

++++

1. Competition ° Administrative procedure ° Observance of the rights of the defence °© Access to the file ©
Limits

{Council Regulation No 17; Commission Reguigtion No 99/63)

2. Appeals © Jurisdiction of the Court ° Review, on grounds of falmess, of assessment by the Court of First ]
Instance of amounts of fines Imposed on undertakings ° Excluded ;

Summary

1. In the context of proceedings almed at establishing Infringemenits of the rules on compelition in the
Treaty, chservance of the rights of the defence requires, inter afia, that the undertaking concerned must
fHave been enabied to express its views effectively on the documents used by the Commission to support
its aflegation of an infiingernent.

The Commission may, however, Justifiably refuse to communicate to undertakings urder investigation its
own purely intemal documents, confidential correspondence with the Member States and published
docurments and studies, which are, by definition, accessible to therm,

The Commission may also refuse access to documents which third-party undertakings have submilted,
subject to a confidentiality proviso, in the context of commespondence or of 8 request for information. Since
an undertaking holding a dorminant position on the market might adopt retaliatory measures 3galnst
competitors, supphiers or customers who have coflaborated in the investigation camed out by the
Commission, third-party undertakings which submit documents to the Cormimission in tha course of fts
investigations and consider that reprisals might be taken agalnst them as a result can do so oniy if they
know that account will be taken of their request for confidentiality.

Finally, reports on Inspections carried out In third-party undertakings, being documents capable of
providing evidenice of infringements by third parties, may obviously not be disclosed.

2. It is riot for the Court of Justice, when rullng on questions of law In the context of an appeal, [o
substitute, on grourds of falrness, its own assessment for that of the Court of First Instance exercising Its
unlimited jurisdiction to ride on the amount of fines imposed on undertakings for infringemernts of
Community law.

Parties

W
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In Case C-310/93 P,
BPB Industries Pic, 8 company governed by English law, established in Siough, United Kingaom, and
British Gypsum Ltd, a company governed by English law, established in Nottingham, United Kingdorm,
represented by Michel Waelbroeck and Denls Waelbroeck, of the Brussels Bar, and by Gordon Soyd

Buchanan Jeffrey, Sofictor, with an address for service in Luxembourg at the Chambers of Arendt and
Madernach, 8-10 Rue Mathias Hardt,

appeliants,

APPEAL against the judgment of the Court of First Instance of the European Communities (Second
Chamber) of 1 April 1993 In Case T-65/89 between, on the one hand, BP8 Industries Pic and Bntish
Gypsum Lid and, on the other hand, the Commission of the European Communities, {1993} ECR I1-389,
seeking to have that judgment st aside,

the other party to the proceedings being.
Commission of the European Communities, represented by Jullan Curral, of /ts Legal Service, acting as

Agent. with an address for service in Luxembourg at the office of Georglos Kremiis, of the Legal Service,
Wagner Cenire, Kirchberg,

supported by
Iberian UK LId, formerty Iberian Trading (UK) Ltd, 3 company governed by Engilish law, established In

London, represented by John E. Pheasant and Simon W. Polito, Solicitors, with an adoress for service in
Luxambourg at the Chambers of Loesch and Woller, 11 Rue Goethe,

interverner,
THE COURT (Sixth Chamber),

composed of- F.A. Schockweiler, President of the Chambe, P.J.G. Kapteyn (Rapporteur), G.F. Mandini,
CN. Kakouris and J.L. Murray, Judges,

Advocate General: P. Léger,
Registrar: R. Grass,

having regard to the report of the Judge-Rapportelr,
after heanng the Opinion of the Advocate General at the sitting on 13 Lecember 1994,

gives the following
Judgment

Grounds

1 By application lodged at the Registry of the Court of Justice on & June 1993, BPE Industries Pic and
British Gypsum Ltd (hereinafter “BPB" and "8G"), brought an appeal pursuant (o Articie 49 of the Statute
of the Court of Justice of the EEC against the fudgment of 1 April 1993 In Case T-65/89 BPB Industries
and 8ritish Gypsum v Commission [1993] ECR 11-389 ("the judgment under appeal”), in which the Court of
First Instance dismissed their application for anmulment of Cormmission Dedsion 89/ 22/EEC of 5 Decernber
1988 relating to a proceeding under Article 86 of the EEC Treaty (IV/31.900, BFB Industries Pic, O 1989 L
10, p. 50, hereinafter "the Decision') and ordered them o pay the costs.

2 In the judgment under appeal (paragraphs 2 to 10), the Court of First Instance fourd that:

© BPB Is the United Kingdom holding company of a group which controls about half the production
capacity for plasterboard in the Community, having a net consoligated turmover of ECU/ 1 115 000 000 in
the financial year to 31 March 1987, In Grest Britain, BP8 operates in the bullding plaster and
plasterboard sectors essentially through a wholly-owned subsidiary, BG. In Ireland, gypsum products, in
particular building plasters and plasterboard, are produced by BPE's Irish subsidiary Gypsum Inaustiies
Pic, which supplles the market in Ireland and, through BG, Northern Irefand.

© I Great Britain, BG produces plasterboard at eight plants situated In the Midiands, the South-East and

the North of England. BPB normally supplies the British plasterboard market from mills in Great Britain,
whereas the milis in Ireland supply the market in Ireland and Northern Ireland.

o plasterboard used In the United Kingdom and Ireland Is aimost all supplied through bullders’ merchants.
Merchants provide an effective chain of distribution to buitders. They aiso have the funclion of assuming
the cradit risk of bullders. Over the refevant perfod, there was an ongoing trend of concentration nthe
buiiders' merchariing sector.

M
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L& ("Lafarge”), a company in the French Lafarge Coppée group, started importing plasterboard
manufactured In France. Lafarge has gracually expanded its imports. However, because of supply
difficulties linked with its dependence on fts manufacturing plant in France, Lafarge was not able to
pravide normal delfveries to a large number of customers.

° In May 1984, Iberian Trading (UK) Ltd ("Tberian*) started importing plasterboard manufactured In Spain
by Espafiola de Placas de Yeso. Its prices were lower than those of BG, the difference genevally being in a
range of 5 to 7%, although certain larger price discrepancies have been noted. The range of products
supplied by Iberian was restricted to a imited range of standard plasterboard sizes from among those
most in demand. Iberisn also encountered supply difficulties on a number of 0ccasions.

© In 1985 arxd 1986, BG supphed about 86% of the plasterboard soid in the United Kingdom, the
remainder of the market being sharad between Lafarge and Iberian.

° On 17 Jure 1986, Iberan sent the Commission an application requesting thal it find, pursuant to Article
3 of Council Reguiation No 17 of 6 February 1962, First Regulation implementing Articies 83 and 86 of the
Treaty (€J, English Special Edition 1959-1962, p. 87), that there were infringements of Articie 86 of the
EEC Treaty on the part of BPB. On 3 December 1987, the Commission decided to Initiate 8 proceeding
under Article 3(1) of Regisation No 17,

@ After giving the undertakings an oppertunity to réply to the objections raised by It, pursuant to Articte 19
(1) of Regulation No 17 and Regulation No 99/63/EEC of the Commission of 25 Juy 1963 on the hearings
provided for in Article 19¢1) and (2) of Councll Reguiation No 17 (OJ, English Special Editon 1963-1964, p.
47) and after consulting the Advisory Commitiee on Restrictive Practices and Dominant Posttions, on 5
December 1988 the Commission adapted the contested Decision.

2 The operative part of the Ded'sion 15 as folfows:

“Article 1

Between July 1985 and August 1986 British Gypsurn Ltd Infringed Article 86 of the EEC Trealy by abusing
Its dominant position i1 the supply of plasterboard In Great Britain through a scheme of payments o
builders’ merchants who agreed to purchase plasterboard exdusively from British Gypsum Ltd.

Article 2

In July and August 1985 British Gypsum Ltd Infringed Artide 86 of the EEC Treaty by Implementing a
policy of favouring customers who were not trading in imported plasterboard in the provision of priority
orders for the supply of Bullding plasters at a time of extended delivery for that product which constituted
an abuse of Its dominant position in the supply of plasterboard in Great Britain.

Article 3

BPB Industries pic, through Its subsidiary British Gypsum Ltd, Infringed Artide 86 of the EEC Tresty by
abusing its dominant position In the supply of plasterboard In Ireland and Northern Ireland.

@ i June and July 1985 by successfully applying pressure on and thereby procuring the agreement ofa
consortium of Importars to renource importing plasterboard into Northerr Ireland,

2 by 8 serfes of rebates on BG products supplied to builders’ merchants In Norlhem Irefart between June
and December 1985 conditional on their not handiing any imported plasterboard.

Article 4

The following fines are imposed;

© on Britlsh Gypsum Ltd, a fine of ECU 3 million i respect of the Infiingements of Artide 86 of the FEC
Treaty referred to In Article 1,

© on BPB Industries plc, a fine of ECU 150 000 In respect of the infringements of Articie 86 of the EEC
Treaty referred to in Artidie 3.

L'

4 The action brought by BPB and BG for the annulment of the Decision gave rise to the judgment urer
appeal, in which the Court of First Instance!

“1. Aninuls Article 2 of Cormymission Decisfon 89/22/FFC ... In so far as it relates to July 1985;

2. Dismisses the remainder of the dalms madke In the application;

5 In support of thelr appeal, the appeliants put forward, primarily, four pleas in law and, in the alternative,
one further plea.

& The first plea alleges an infringement of Articles 86 and 1990 of the EEC Trealy In that the Court of First
Instance considered that it was superfluous to investigate the degree of Influenice of the parent company
over its wholly-owned subsidiary, since control by the parent over the subsidiary coufd be assumed, and
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7 The second plea alleges an infringement of Articles 85(3) and 86 of the EEC Treaty in that the Court of
First Instance considered that the supply contracts and promotional payments came within Article 86 and
that an exemption under Articie 85(3), even If it could be established, would not prevent the appfication of
Articie 86.

8 The third plea alleges an infringement of Article 86 in that the Court of First Instance held that the
priority deliveries of plaster constifuted an abuse of a dominant posiron.

9 The fourth plea alleges an Infringement of the rights of the defence In that the Court of First Instance
considered that the Commission’ s refusal to disclose certain documents to the appeliants on the ground
oOf their confidential nature could not, In the present case, alfect the legallty of the Dedision.

10 In the alternative, the appefiants seek a reduction of the amount of the fines imposed upon tem,
The first three pleas in law

11 For the reasons given in, respectively, points 20 to 31, points 42 to 89 and points JE& to 86 of the
Advocate General' s Opinion, the first, second and third pleas in law must be dismissed 8s unfounded.

The fourth plea in law

12 The complaint in the fourth plea concems the finding by the Court of First Instance that the rights of
the defence were observed during the course of the administrative procedure before the Commission.

13 The appellants maintsined before the Court of First Instance (see paragraph 21 of the Judgment urder
appeal) that the Decision showld be annulied since the Commission had falled to disclose to them all the
relevant documents which were in its possession, to their considerable detriment.

14 In reaching its condlusion that the nights of the defence were observed during the course of the
adminlstrative procedure, the Court of First Instance noted that the Commission had, In its Twelfth Report
on Competition Policy (pp. 40 and 41), imposed on itself a number of rules concerming access to the file in
compebition cases and that it had therefore been hefd, in Case T-7/89 Hercules Chemicals v Commission
[1991] ECR 1I-1711, paragraphs 53 and 54, that the Commission "has an obligation to make available to
the undertakings [nvolved in Article 85(1) proceedings all documents, whether in their favour or otherwise,
which it has obtained duning the course of the jnvestigation, save where the business secrets of other
undertakings, the internal documents of the Commission or other confidential information are

involved” (paragraph 29 of the judgment under appesl).

15 The Couwrt of First Instance further pointed out that, in Joined Cases T-10, T-11 and T-12/92 aned T-
15/92 Cimenteries CBR and Others v Commission [1992] ECR II-2667, paragraph 38, It had held that "the
procedure for access to the fike in competition cases Is intended to enable the addressees of a statement
of objections to examine evidence In the Commission’ s file so that they are In a position effectively to
express their views on the conclusions reached by the Commission in its statement of objections on the
basis of that evidence” (paragraph 30 of the Judgment under appeal).

16 The Court of Frst Instance went on o note that, in pursuance of the abovermnentioned commitments
which the Commission had Imposed upon jself, the statement of objections sent to the appeflants was
accompanied by an annex containing a list summartzing ail the 2 095 docurnents which made up the
Commission’ s fife, specifving, for each document or group of documents, whether it was accessible to the
appeliants or not and identifving six categories of documents which were not made accessible to them:
first, documents for purely intemal Commission purposes; secondly, certain correspondence with fvro-
party undertakings; thirdly, certain correspondenice with the Member States; fourthly, certaln published
Information and studies; fifthly, certain reports of verifications, and, sixthly, a reply to a request for
information made under Artice 11 of Regquiation No 17 (paragraphs 31 and 32 of the judgment urder
appeaf).

17 I paragraph 33, the Court of First Instance held:

It is thus apparent that the applicants have no real grounds for complaining that the Commission aid not
make accessible to them certaln purely Internal documents, which the Court of Frst Instance has already
decided did not have to be disclosed. The same applies necessarily to certain comespondence with the
Member States and published documents and studies. The same applles again to the reports of
verifications, the answer to a request for information made by the Commission and certain
correspondence with third-party undertakings, to which the Commission was entitied to refuse sccess by
reason of their confidential nature, An undertaking to which a statement of obyections has been
addressed, and which occupres a dominant position in the marketl, may, for that very reason, adopt
retaliatory measures against 3 competing undertaking, 3 supplier or a customer, who fas coliaborated in
the Investigation carmed out by the Commission. Finally, for the same reason, the applicants cannot
maintain that the complaint submitted to the Commission under Article 3 of Regulation No 17 was wrongly
made only partially avallable to them (documents 1 to 233). Accordingly, the Commission’ s refusal to
disciose those documents to the applicants cannot, in this case, affect the legality of the Decsion.”
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Commission compiied with its obligation to make avallable ail documents, whether in their favour or
otherwise, In its files which were not of @ confidential nature.

19 Sacondly, the appefiants angue that the Court of First Instance should itseff have examined the
documents in the file.

20 Thirdly, the appellants criticize the Court of First Instance for having upheld the Commission' s non-
disclosure of cartaln documents on the sole and inadequate ground that if they had been disclosed,
retaliatory maasures might have been taken against the supplier of the information. In thefr view, to deny
Aatly to the undertakings concerned any access to any of the information contained in 3 document whichi
is not strictly confidential violates the principle of proportionality.

21 When considering whether this plea is well-founded, it must first be borne In mind that observance of
the rights of the defence requires, inter alia, that the undertaking concermed must have been enabled to
exprass its views effectively on the documents used by the Commission to support Its altegalion of an
infringement (Case 322/81 Michelin v Commission {1983] FCR 3461, paragraph 7).

22 The appefiants do not deny that the Court of Airst Instarce couid, without infringing the prnople of
obiservance of the rights of the defence, hold that the Commission Is not obliged to disciose intemal
documents and other confidential information. They merely allege that the Court of First Instance
misapplied that principie when it considered that the documents referred to in paragraph 33 of the
pudgment under appeal feli within the specified categories of documents not to be disciosed or, at the very
least, falted to give sufficent reasons for that finding.

23 Finally, as the Advocate General has observed at point 125 of his Opinion, the appeliants did not
complain before the Court of First Instance that an incriminating document was not disclosed but ratis
that the documents which were not disclosed might have been helpful to their case. The ariterfon for non-
disclosure, they claimed, shoudd not be whether the Commission refies on & document but whether the
document Is trly confidential (see paragraph 22 of the judgrent under appeal).

24 It must therefore be determined whether the Court of First Instance was entitled to find that the
documents not disciosed fall within the categories of documents which the Commission may legitimately
refuse to disclose by reason of their confidantial nature.

25 As regards the refusal to disclose to the appefiants the purely internal Commission documents, the
correspondence with the Member States and the published documents and studies, it is enough to point
out that the Court of First Instance was entitied to hoild both that the first two categonas of documents
were of @ confidential nature and that the third category concemed documents which were, by definition,
accassibie to the appeliants.

26 With regard to the correspondence with third-party undertakings and the answer to a request for
information, it must be recognized that an undertaking hotding a dominant position on the market might
adopt retaliatory measures against competitors, suppliers or custamers wio have collaborated In the
Irvestigation carried out by the Commission. That being so, it is dear that third-party underiakings wihich
submit documents to the Commission in the course of its investigations and consider that reprisals might
be taken against them as a resuit can do so only if they know that accourtt will be taken of their request
for confideniiality.

27 The Court of First Instance was therefore right to consider that the Commission was entitled to refuse
access to such documents on the ground that they were confidential.

28 Finally, the appellants have acknowledged in their appeal that the reports of verifications refate to
inspections carmied out In third-party undertakings, In that regard, suffice It to observe that documents
capable of providing evidence of Infringements by third parties ° unrelated, moreover, to the present case
@ are obviously not to be disclosed to the agpellants.

29 As regards the appeliants' complaint that the Court of First Instance did ot give sufficient reasons for
its dedislon concerning the Commission's refusal to make the abovementioned documents available to
them, It Is to be noted that their aflegations concerning a supposed infringemnent of the rights of the
defance were merely “uncertain and hypothetical®, as the Court of first Instance found in paragraph 35 of
the judgrment under appe.

30 In view of that finding, the reasoning of the judgment under appeal, as surnmanzed in paragraphs 14
to 17 above, diearly shows the grounds on which the Court of First Instance based /ts rejection of those
allegations. Nor, in those circumstances, can the Court of First Instance be oriticized, as It is by the
appeflants, for having looked in & general way at the type of documents in issue without of its own accord
looking at each document not disclosed in order to verify the arguments refied on by the Commission for
not having made them available.

31 Finally, the appefiants compiain that the Court of First Instance did ot hold that the Commission
should at the very least have made non-confidential summanes of certaln documents avaliable to them.
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were requested by the appefiants or that such a request would have been justified.

33 It foliows from ail the foregoing that the appeflants cannot Justifiably ciaim that the Court of First
Instance Infiinged the prinoipie of the observance of the rights of the defence and that their fourth plea in
faw must be dismissed as unifounded,

The aitermative pica in law

34 With regard to the atternative plea, suffice It to point out that it Is not for this Court, when ruiing on
questions of law In the context of an appeal, fo substitute, on grounds of falmess, ts own assessment for
that of the Court of First Instance exerdising Its unlimited jurisdiction to rule on the amount of fines
imposed on undertakings for Infringements of Community law.

35 Since none of the appeliants’ pleas in law can be upheld, the appeal must be dismissed in its entirety.

Decision on costs

Costs

36 Under Article 69(2) of the Rulles of Procedure, applicable to the procedure on appeal by virtue of Article
118 the unsucressful party Is to be ordered to pay the costs, Since the appeliants have been
unsuccessiy, they must be ordered to psy the costs of these proceedings, including those of the
Iritervener.,

Operative part

On those grounds,

THE COURT (Sixthr Chamber)

hereby:

1. Dismnisses the appeal;

2. Orders the appellants to bear the costs, inciuding those of the intervener.
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427

which can be distinguished from neighbouring areas because the conditions of
343

compelition are appreciably different in those areas.
The relevant geographic market for client PC operating systems, work group server
operating systems and media players is world-wide. The objective conditions for
competition are essentially the same across the world. PCs and servers are
manufactured by a large number of companies that operate on a world-wide scale
such as [BM, Compagq, or Dell. In order to sell computers with the operating system
{(and a media player) already installed, such manufacturers obtain the necessary
licences from the software manufacturers. Generally, a single world-wide licence
agreament is entered into between the computer manufacturer and the software
mamufacturer, The computers are then sold on a world-wide scale. Neither import
restrictions, transport costs or technical requirements constitute significant
limitations.  Language-specific demand characteristics regarding the relevant
software exist but, in so far as the supply-side is concerned, do not constitute an
obstacle for swift supply on a global basis in accordance with language-related
preferences. The entire world can therefore be regarded as the relevant geographic
market.

52 Dominant position

{428)

521

(429)

A dominant position under Article 82 of the Treaty has been defined by the Court of
Justice of the Furopean Communities as “a position of economic strength enjoyed by
an undertaking which enables it to prevent effective competition being maintained on
the relevant market by affording it the power to behave to an appreciable extent

independently of its competitors, its customers and ultimately of the consumers” >*

Client PC operating systems

In its response to the supplementary Statement of Objections, Mictosoft
acknowledged that it held “a dominant position in the supply of operating systems
that run on personal computers ('PCs 37 The following recitals will show that
Microsoft holds a dominant position which exhibits extraordinary features since it
controls the quasi-standard of the relevant market in question, and has done so for
some time. Microsoft's dominance relies on very high market shares and significant
barriers to entry.

547

Commission notice on the definition of relevant market for the purposes of Community competition faw
(03 C 372,9.12.1997, p.5)

See judgment in Case 27/76 United Brands v Commission [1978] E.C.R. 207, at paragraph 65,
Microsoft’s submission of 17 October 2003, on page 1.

118
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{540)

5225

(541}
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holds a near-monopoly in client PC operating systems is precisely what gives it the
ability to leverage from the latter market to that for work group server operating
systems through limitations on interoperability.**’

Therefore, on the basis of the above-mentioned factors, Microsoft’s claim that the
analysis established by the Court in Tetra Pak I] does not apply In this case must be

rejected,

Conclusion

In the light of Microsoft’s high market shares, the barriers to entry to the market and
the links between the client PC operating system market and the work group server
operating system market, it is concluded that Microsoft has a dominant position
within the meaning of Article 82 of the Treaty in the market for work group server

operating systems.m

5.3 Abuses

(542)

(543)

The fact that an undertaking holds a dominant position is not in itself contrary to the
competition rules. However, an undertaking enjoying a dominant position is under a
special responsibility not to engage in conduct that may distort competition.®”

The Court of Justice defined the concept of abuse under Article 82 of the Treaty in
the following terms:

“The concept of abuse is an objective concept relating to the behaviour of
an undertaking in a dominant position which is such as to influence the
structure of a market where, as a result of the very presence of the
undertaking in question, the degree of competition is weakened and which,
through recourse to methods different from those which condition normal
competition in products or services on the basis of the transactions of
commercial operators, has the effect of hindering the maintenance of the
degree of competition still existing in the market or the growth of that
competition.”f's“

£33

£54

6%

This is withoul prejudice to the question of whether Microsoft actually does restrict interoperabllity and
the ensuing consequences, which has been discussed above in Section 4.1 and will be further dealt with
in Section 5.3.1.

In light of the market share figures outlined in Section 5.2.2.2, Microsoft can be considered to be
dominani in this markel since 2002,

Ses fudgment of the Court of 9 November 1983 in Case 322/81, Michelip v Comimision {1983] ECR
3461, at paragraph 57, See also above st footnote 569.

Judgment of the Court of 13 February 1979 in Casc 85/76, Hoffmann-L.g Roche [1979] ECR 461, at
peragraph 91.
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