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IN THEUNITED STATESDISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SENORINOR. CRUZ, et al., No. C 01-0892 CRB
Plaintiffs, AMENDED MEMORANDUM AND
ORDER RE: MEXICAN DEFENDANTS
V. MOTION TO DISMISS

UNITED STATESOF AMERICA, et .,

Defendants.

THISDOCUMENT RELATESTO:

Case No. C 02-1942-CRB
Case No. C 02-1943-CRB
Case No. C 02-1944-CRB

The Court, in order to correct the legal error contained therein, hereby amends its
March 30, 2005 M emorandum and Order Granting M exican Defendants’ Motion to Dismisg
read as follows:

Now before the Court is the Mexican Defendants’ motion to dismiss the Second
Amended Complaint (SAC) on several bases, including: (1) sovereign immunity; (2) person
jurisdiction; (3) lack of aprivate right of action; (4) the act of state doctrine; (5) internationg
comity; and (6) statute of limitations. After carefully considering the papers submitted by th

parties and having had the benefit of oral argument and several post-hearing
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briefs, the Court hereby DENIES the motion to dismiss.
BACKGROUND
The facts underlying plaintiffs claimsin this action have been described in great detail
by earlier orders of this Court and will not be repeated here. However, some explanation
regarding the procedural history that brought the case to its present posture is necessary to
frame the issues now before the Court.
On August 23, 2002, the Court issued an order dismissing all claimsin both the Cruz
and DelaTorre actions. Cruz v. United States, 219 F. Supp.2d 1027 (N.D. Cal. 2002). Inter

alia, the Court ruled that the M exican Defendants were entitled to absolute immunity because

the Foreign Sovereign Immunity Act (“FSIA”) did not apply retroactively. Plaintiffsinthe

Cruz matter later requested that the Court reconsider that ruling in light of the Ninth Circuit’

—

holding in Altmann v. Republic of Austria, 317 F.3d 954 (9th Cir. 2002) (“Altmann1”). By

of aJune 24, 2003 order, the motion for reconsideration was denied on the grounds that the
holding regarding retroactivity in Altmann | was limited to the facts presented there. Cruz V.
United States, No. 01-0892, 2003 WL 21518119 (N.D. Cal. Jun. 24, 2003).

—

The Supreme Court then affirmed the Altmann decision, though on the grounds that t
FSIA isretroactive generally. Republic of Austriav. Altmann, 541 U.S. 677, 124 S.Ct. 2240

2253-54 (2004) (“Altmann11”). Accordingly, this Court’ s basisfor dismissing the claims

against the Mexican Defendantsis no longer valid, and it now may review defendants’ motit

to dismiss on sovereign immunity grounds pursuant to the understanding that the statute apg
retroactively.
DISCUSSION

I. Plaintiffs Remaining Claims

The question of what viable claims remain in the complaint following the Court’s prit
orders has been the subject of some dispute between the parties and therefore merits some
clarification. The Court previously ruled in the Dela Torre action that the international
Iy
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agreements creating the bracero program did not create a private right of action.! See Dela

Torrev. United States, No. C 02-1942 CRB, 1. 12-15 (N.D. Cal. April 14, 2004). That ruling
applies with equal force here, and therefore plaintiffs may not assert causes of action based
exclusively on the international agreements. Thisfinding also precludes plaintiffs from

making claimsin contract law asserting third-party beneficiary rights under the international

agreements. See Kwan v. United States, 272 F.3d 1360, 1363 (Fed. Cir. 2001) (stating that

“the appellants cite no authority, and we know of none, whereby an individual has been foun
entitled to judicial enforcement of a government-to-government agreement on the legal theoll
that they are third party beneficiaries of the agreement.”). Similarly, plaintiffs' claimsfor
breach of fiduciary duty, which are premised only upon duties found within the international
agreements, see, e.9., SAC at 11 93-94, must also be dismissed.

However, plaintiffs have also made claims against the Mexican Defendants based on
theories of resulting trust, accounting, unjust enrichment, conversion and California s Unfaiy

Competition Law. Unlike plaintiffs’ contract claims, these claims which are inherently

equitable in nature do not require the existence of a contract for relief to be granted. See, e.q.

Inre Markair Inc., 172 B.R. 638, 641-42 (B.A.P. 9th Cir. 1994) (stating that aresulting trust
established by intentions of the parties); Lectrodryer v. SeoulBank, 77 Cal.App.4th 723, 726

(Cal. Ct. App. 2000) (stating that elements of unjust enrichment are “receipt of a benefit and
unjust retention”); In re Emery, 317 F.3d 1064, 1069 (9th Cir. 2003) (per curiam) (conversid

claim established by showing plaintiff’s ownership or property).? Therefore, becauseitis

m

possible for plaintiffs to establish an ownership interest in the savings funds based upon cau
of action that are independent of the international agreements, these claims survive the Count

earlier ruling.

Plaintiffshave, without basis, asked the Court to reconsider thisruling. Therequestis
denied. SeeNorthernDistrict of Californial ocal Rule7-9(b) (setting forth recognized basesfor
reconsideration).

2The Court hasused examplesfrom Californialaw and federal commonlaw. However, as
the Court decides infrathat M exican law appliesto these causes of action, the Court assumes
without deciding that the equival ent causesof action under M exicanlaw--if any exist--would be
similarly structured.

-3-
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. FSIA
The Foreign Sovereign Immunities Act (“FSIA™), 28 U.S.C. 8 1602 et seq., “ establish
a comprehensive framework for determining whether a court in this country . . . may exercis

jurisdiction over aforeign state.” Republic of Argentinav. Weltover, Inc., 504 U.S. 607, 61

(1992). The act provides that foreign states shall be immune from suit unless one of its
exceptions applies. 28 U.S.C. 88 1604, 1605. Plaintiffs contend that this Court has
jurisdiction and that Mexico lacks sovereign immunity from this case pursuant to the FSIA’

commercial activity exception, which provides for no immunity in any case:

in which the action is based [ 1] upon acommercial activity carried onin the
United States by the foreign state; or [2] upon an act performed in the United
States in connection with acommercial activity of the foreign state elsewhere;
or [3] upon an act outside the territory of the United States in connection with a
commercial activity of the foreign state el sewhere and that act causes adirect
effect in the United States;

28 U.S.C. §1605(a)(2) (numeration added). The section requires not only that the suit be
related to some commercial activity of the foreign state, but al so that one of the three forms
of nexus with the United States are present.
The parties respective burdens with respect to the application of the FSIA are allocats
according to acomplex procedure:
Where. . . the plaintiff allegesin his complaint that his claim is based on a
foreign state’ s strictly commercial acts, the defendant must establish a prima
facie casethat it isasovereign state®. . . . Thisproof establishes a presumption
that the foreign state is protected by immunity. The plaintiff then has the burden
of going forward with the evidence by offering proof that one of the FSIA
exemptions applies. Once the plaintiff has presented this evidence, the
de_fgndant must prove its entitlement to immunity by a preponderance of the
evidence.

Siderman de Blake v. Republic of Argentina, 965 F.2d 699, 708 n.9 (9th Cir. 1992) (citation

omitted). Here, it isundisputed that the M exican Defendants all fall withinthe FSIA’s
definition of asovereign state.

Plaintiffs have relied on the undisputed structure of the bracero program to establish

3The Court omits a portion of this passage stating that aprimafacie case also requires
defendant toestablishthat “ plaintiff’ sclaimarisesout of apublicact.” TheNinthCircuit hassince
repudiated sucharequirementasdicta See Phaneuf v. Republic of Indonesia, 106 F.3d 302,305
(9th Cir. 1997).
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that their claims are directed against commercial conduct. Defendants reply that the
commercial activity exception does not apply for two reasons: (1) plaintiffs’ claims are not
“commercial activity;” and (2) there is not a sufficient nexus between plaintiffs' claims and
United States for the exception to apply.

A. Commercial Activity

The FSIA defines“commercial activity” as:

Either aregular course of commercial conduct or a particular commercial

transaction or act. The commercial character of an activity shall be determined

by reference to the nature of the course of conduct or particular transaction or

act, rather than by reference to its purpose.

28 U. S. C. 8§ 1603(d). The Supreme Court has clarified that:

when aforeign government acts, not as regulator of a market, but in the manner

of aprivate player within it, the foreign sovereign’ s actions are ‘commercia’

within the meaning of the FSIA. Moreover, because the Act provides that the

commercial character of an act isto be determined by reference to its ‘ nature’

rather than its‘ purpose,” 28 U. S. C. 8§ 1603(d), the question is not whether the

forei ?n government is acting with a profit motive or instead with the aim of

fulfilling uniquely sovereign objectives. Rather, theissueiswhether the

particular actions that the foreign state performs (whatever the motive behind

them) are thetype of actions by which a private party engagesin ‘trade and

traffic or commerce.’

Weltover, 504 U.S. at 614 (citation omitted, emphasisin original).

Clearly an important stage in making this determination is classifying the relevant
conduct. At the outset it should be noted that the heart of plaintiffs’ remaining claims again
the Mexican Defendantsis that they failed to properly safeguard the savings funds after they
were received, and then failed to disgorge the funds to the braceros. Viewed in thislight, th¢
alleged activities of the Mexican Defendants are indistinguishable from the actions of apriv
bank or trustee. Indeed, the agreements could have specified that a private bank play the rol
the ultimate holder of the savings funds, just as they specified that Wells Fargo would play t
role of intermediary. Had the agreements done so, there can be no doubt that such banks wa
have been amenable to suit. Whether the savings funds are deemed to be bank accounts or
trusts, they do not possess any qualities which make them uniquely sovereign. In thisregarg
the present case is similar to Weltover. There, although the case arose out of the Argentine

government’ s issuance of bonds for uniquely sovereign objectives, and its subsequent
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unilateral extension of their due date by presidential decree, 504 U.S. at 610, the Court still
found the commercial activity exception applicable by focusing on the fact that the bonds w
“inamost all respects garden-variety debt instruments.” 1d. at 615.

Defendants argue, however, that plaintiffs’ claims must be viewed in light of the over
context of the bracero program--including the state-to-state negotiations that brought it abou
Although the Court declined in Weltover to decide whether it is proper to consider such

contextual details, it later made clear in Saudi Arabiav. Nelson, 507 U.S. 349 (1993), that th

proper analysisisfocused on “those elements of aclaim that, if proven, would entitle a

plaintiff to relief under histheory of the case.” 1d. at 357; see also Siderman de Blake, 965

F.2d at 709 n.10 (*[T]he commercial activity exception does not require that every act allege

p—_

~

~

rl

be commercial in nature.” (emphasisin original)); Globe Nuclear Services and Supply (GN!

Ltd. v. AO Techsnabexport, 376 F.3d 282, 287 (4th Cir. 2004) (reversing district court findif

|

of noncommercial activity based on overall context of disputed contracts as too broad, distr](

court should have looked only to the particular claims at issue). Therefore, looking only to
conduct that forms the basis of the suit--the refusal of the M exican Defendants to disgorge

funds kept either asatrust or as an ordinary bank deposit--the suit is properly characterized
commercial.

Even assuming, though, that the suit should be viewed as defendants would like, to
include the executive agreements that made the bracero program possible, the conduct woul
still bear a greater resemblance to the actions of “a private player” within the market than to
sovereign’ s activities as “regulator of amarket.” Weltover, 504 U.S. at 614. The Mexican
Defendants mischaracterize their role under the U.S.-Mexico agreements as regul ation.
Mexico did not exercise the type of control over the treatment of Mexican laborers by
employersin the United States that would ordinarily be understood as regulation. Mexico
could not, for example, impose fines or other sanctions against employers that violated their
obligationsto the laborers. Indeed, according to plaintiffs, it was the very absence of such
authority in past labor programs that led to the poor treatment of Mexican laborers and gave

rise to the necessity of formalizing particular standards in the agreements at issue. Mexico,
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instead, was put in the position equivalent to alabor union that negotiates |abor terms on bel
of its members.* Had the employers failed to abide by the conditions of the agreements,
Mexico could only resort to negotiations with the United States government in order to seek
redress on behalf of the braceros. Mexico could not have, by the force of its own sovereign
authority, forced employersin the United States to abide by the agreements’ terms.
Accordingly, the conduct at issue was equivalent to that of a private player and not to a

sovereign regulator. See Weltover, 504 U.S. at 614 (“aforeign government’ s issuance of

regulations limiting currency exchange is a sovereign activity because such authoritative
control of commerce cannot be exercised by a private party . . . .” (emphasis added)).
Therefore, the Court concludes that the complained of conduct constitutes “commerc
activity.”
B. Nexus
Each of the three clauses of section 1605(a)(2) corresponds with a different theory of
nexus. Plaintiffsargue all three apply. The Court finds that the relevant conduct satisfies the
nexus test under the first clause, and therefore only that issue is addressed bel ow.

The first clause of section 1605(a)(2) provides that sovereign immunity does not appl

=~

in cases where “the action is based upon commercial activity carried on in the United States||
theforeign state.” FSIA further definesthe “carried on” standard as “ carried on by such stat
and having substantial contact with the United States.” 28 U.S.C. 8 1603(e). The Ninth Cir¢

A4

has further elaborated that “the foreign state need not engage in commercial activity in the

United Stateson aregular basis. . . [i]nstead, the critical inquiry iswhether there is a nexus

)

between the defendant’ s commercial activity in the United States and the plaintiff’s grievant

Siderman de Blake v. Republic of Argentina, 965 F.2d 699, 709 (9th Cir. 1992) (citation anc

internal quotations omitted). Although, “[t]he focus must be solely upon those specific acts

that form the basis of the suit” Sun v. Taiwan, 210 F.3d 1105, 1109 (9th Cir. 2000) (citation

4|t al'so makes no difference that Mexico acted in this capacity without receiving any
payment. See Weltover, 504 U.S. at 614 (stating that “the question is not whether theforeign
government isacting with aprofit motive...”); Sunv. Taiwan, 201 F.3d 1105, 1108 (9th Cir.
2000) (regjecting argument that state’s operation of tour program, in order to promote
understanding of Chinese culture, at no cost to consumers made the conduct non-commercia

-7-
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and internal quotations omitted), plaintiffs need only demonstrate that “an element of [their]
claim consistsin conduct that occurred in commercial activity carried on the United States.”

Sugimoto v. Exportadorade Sal, S A. de C.V., 19 F.3d 1309, 1311 (9th Cir. 1994).°

Resort to the legislative history sheds further light on the somewhat opaque standard
laid out by clause one and section 1603(e). The House report states that a“ substantial conta
with the United States includes:

cases based on commercial transactions performed in whole or in part in the
United States, import-export transactions involving salesto, or purchases from,
concernsin the United States, business torts occurring in the United States (cf.
Sec. 1605(a)(5)), and an indebtedness incurred by a foreign state which
negotiates or executes aloan agreement in the United States, or which receives
financing from a private or public lending institution located in the United
States--for example, loans, guarantees or insurance provided by the
Export-lmport Bank of the United States. It will be for the courts to determine
whether a particular commercial activity has been performed in whole or in part
in the United States. This definition, however, isintended to reflect a degree of
contact beyond that occasioned simply by U.S. citizenship or U.S. residence of
the plaintiff.

H.R. Rep. No. 94-1487 (1976), reprinted in 1994 U.S.C.C.A.N. 6604, 6615-16, 1976 WL

14078.

Defendant argues that because payment of the braceros’ savings funds wasto have
occurred in Mexico there is not a sufficient nexus under section 1605(a)(2). However, in

Siderman de Blake the Ninth Circuit found that Argentina’ s expropriation of the plaintiffs

assets, all of which were located in Argentina, fell within thefirst clause of section
1605(a)(2). 965 F.2d at 709. The court there found sufficient nexus based on Argentina’ s
alleged advertisement of the expropriated hotel in the United States, and al so because
Americans had stayed in the hotel and the hotel accepted American credit cards. 1d. The co

further found “a nexus between the commercial activity and the plaintiff’s grievance” based

5> Plaintiffsarguethat, under theFSI A’ sdefinition of “commercial activity,” thecourt may
also look to whether defendants’ ultimate failure to repay was a part of a*“regular course of
commercial conduct,” i.e.apart of the overall conduct of the bracero program. Inmaking this
argument, plaintiffsappear torely manly onMinistry of Supply. Cairov. Universe Tankships, Inc.,
708F.2d 80,84 (2d.Cir. 1983?. However, the Second Circuit later scal ed back thewording of
that case, findingthat aso-called“ doingbusiness’ approachis”too broad” andthat“anexusis
required betweenthecommercia activity intheUnited Statesand thecauseof action.” Barkanic
v. Gen. Admin. of Civ. Aviation of Peoples Rep. of China, 822 F.2d 11, 13 (2d. Cir. 1987).

-8-
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the fact that Argentinawas continuing to receive profits and benefits from U.S. sources that
rightfully belonged to the plaintiffs. 1d.
Here, the Court finds that the braceros have alleged more ties between defendants’

commercial activity and plaintiffs' claims than was presented in Siderman de Blake. In orde

to create the bracero program and the savings fund, Mexico conducted cross-border
negotiations with the United States which included communications regarding the program

directed from Mexico to the United States. See e.g. 56 Stat. 1759 (reproducing notes

—F

exchanged in finalizing U.S.-Mexico agreement). Theindividual contracts signed pursuant
the agreements provided for the withdrawal of savings funds from the braceros’ pay, and
specified that the money would be deposited in the defendant M exican banks or their
predecessorsin interest. See e.qg., Plaintiffs Memo. Opp. Exh. Cto Exh. 1 8 5 (*Individual

v/

Work Agreement”). During the program, Mexican government officials in the United Statey
were to have informed the braceros of how to retrieve their savings funds. Banco de Mexico
also maintained a Wells Fargo account which held the savings funds prior to their transfer tg

the Mexican banks. Finally the monieswere transferred to the defendant M exican banks frg

the United States, in concert with the United States government and Wells Fargo.

Given all of these alleged contacts, the Court concludes that the plaintiffs’ claims are
based on commercial activity “carried on” by defendants which had “ substantial contacts wili
the United States.” See 28 U.S.C. 8 1603(e). These contacts are similar to those cited in the
legislative history, such as “commercial transactions performed in whole or in part in the
United States,” “import-export transactionsinvolving . . . purchases from[]concernsin the
United States,” and “indebtedness incurred by aforeign state which negotiates or executes g
loan agreement in the United States.” U.S.C.C.A.N. at 6615-16. Moreover, these contacts &

closely tied to plaintiffs’ clams. Plaintiffs’ claimsfor resulting trust, conversion and unjust

p ==

enrichment require them to establish ownership of the savings funds. Such a showing woul¢

involve tracing the path that the savings funds followed from the time they were initially ear
pursuant to the labor agreements that M exico negotiated, through the cross-border banking

transactions that resulted in their ultimate arrival in accounts at the defendant banks.

-0-
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At oral argument, counsel for defendants argued that Security Pacific v. Derderian, 8y

b2 4

F.2d 281 (9th Cir. 1989) compels the opposite result.® There, defendant Derderian had forge
acheck and given it to codefendant, Jocovic, who deposited it in an account at plaintiff
Security Pacific in the United States. 1d. at 282. Jocovic then withdrew the funds, purchasep
gold coins with the proceeds, crossed the border into Tijuana, Mexico and deposited some of
them into an account and safety deposit box at codefendant Banco BCH, an instrumentality [
the Mexican government. 1d. There was no dispute that the banking activitiesinvolved

constituted commercial activity. Seeid. at 285. With respect to nexus, though, the Ninth
Circuit--applying only clause three--found there to be no “direct effects” in the United State
Id.

o

Even if the Court were to import the clause three analysis there to the clause one
analysis here, defendants' attempt to analogize Derderian would still fail. There, the Mexide
bank had no connection with the United States, save for the fact that Jocovic had unilaterally
chosen to cross the border from the United States prior to depositing the disputed assets.
Recognizing that this contact was too attenuated to provide nexus, the court explicitly
distinguished it from a case like the one now before this Court in stating that “[Banco BCH]
had no direct or indirect transactions with Security Pacific.” 1d. at 286. See also id. (pointin

—~

out that Banco BCH did nothing more than “accept[] a deposit in Tijuana into an account hel
by aMexican national” (emphasis added)). Here, by contrast, the Mexican Defendants engay
in aseries of direct, cross-border transactions with Wells Fargo in the United States. This
direct contact, together with the several other alleged contacts, is sufficient to provide nexus.

Asplaintiffs have alleged a commercial activity by defendants with sufficient nexus {

—~

the United States, jurisdiction exists and sovereign immunity does not apply.

5Defense counsel stated that the case he was referring to was “ Gregorian v. Security
Pacific.” Apparently, counsel confused twoimportant Ninth Circuit sovereignimmunitiescases.
Deridianand Gregorianv.lvestia 871 F.2d 1515 (9th Cir. 1989). If counsel wasreferringtothe
latter case, it still would provideno basisfor ignoring thesignificant nexusdiscussed above. The
courtthereheldthat,under aclausethreeanalysis, “merefinancial losssuffered by aplaintiff in
theUnited States asaresult of the action abroad of aforeign state does not constitutea’‘ direct
effect.”” Id.at 1527. However, thisCourt doesnot reach thequestion of whether jurisdictionhere
may befounded upon clausethree. Inany event, the Court doesnot rely onplaintiffs' financial
losses in the United States as a sole basis for jurisdiction here.
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1. Personal Jurisdiction
Defendants Banco Nacional de Credito Rural, S.A. and Patronato del Ahorro Naciong

move for dismissal arguing that exercise of personal jurisdiction over them would be

unconstitutional. Plaintiffsreply that, as instrumentalities of Mexico, the defendant banks ar

not “persons” within the meaning of the Due Process Clause.

The D.C. Circuit held in Price v. Socialist People's Libyan Arab Jamahiriva, 294 F.3q

82 (D.C. Cir. 2002) that foreign states are not “ persons’ under the due process clause. See i
at 96-100.” The court reasoned first that “in common usage, the term ‘ person’ does not
include the sovereign, and the statutes employing the word are ordinarily construed to exclu

it.” 1d. at 96. Based on this understanding the Supreme Court has interpreted the word

“person” as used in the Due Process Clause not to encompass the fifty States of the Union. |

(citing South Carolinav. Katzenbach, 383 U.S. 301, 323-24 (1966)). However, rather than

simply directly importing this reasoning to foreign states, Price instead analyzed the positiol
of foreign states within the constitutional framework. The court found that this nation’s
federal system provides for a mechanism for resolving disputes with foreign sovereigns that]
separate and distinct from the system of individual rights created by the Constitution. Id. T
rights of foreign states are instead secured by principles derived from international law such
comity and sovereign immunity. Seeid.

The question before this Court--a question not reached in Price, id. at 99-100--is

whether that reasoning applies equally to a corporate instrumentality of aforeign state. Of
course, corporations--including state-owned corporations--have traditionally been afforded

separate juridical status. See First Nat’| City Bank v. Banco Para el Comercio Exterior de

Cuba, 462 U.S. 611, 626-27 (1983). It isalso settled that privately-owned foreign

corporations are protected by the due process clause. See Helicopteros Nacionaled de

Colombia, S.A. v. Hall, 466 U.S. 408 (1984). Nonetheless, the reasoning of Price, which thi

Court finds sound, counsels against affording the Mexican banksin this case the status of

TheNinth Circuit hasnot weighed inonthisquestion. See Altmannv. Republicof Augtrig
317 F.3d 954, 970 (9th Cir. 2002) affirmed by 541 U.S. 677.

-11-
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“persons” within the scope of that term as used in the Due Process Clause. First, focusing o
the reasoning that foreign sovereigns are the analogues of state sovereigns, the Court notes
that state agencies and instrumentalities are not treated as distinct entities under the

Constitution. See Penhurst State School & Hosp. v. Halderman, 465 U.S. 89, 100 (1984)

(holding that state agencies are treated as states under the Eleventh Amendment.); State
Highway Com. v. Utah Constr. Co., 278 U.S. 194, 199 (1928) (ruling that a state commissio

isin fact the state under the judiciary act); Marion County Bd. of Review v. State Bd. of Tax

—J

Comm’rs, 516 N.E.2d 1129, 1131 (Ind. Tax 1987) (stating that state instrumentalities are no
protected by Fifth Amendment due process clause); see also Will v. Mich. Dep’t of State

Police, 491 U.S. 58, 71 (1989) (suit against a state official in her official capacity isinfact a
suit against the state). Second, focusing on the status of foreign sovereigns within the

constitutional framework, the Court notes that foreign state-owned corporations are shiel deg

from suit by the same sovereign immunity and comity protections as their sovereign parents.

See28 U.S.C. §1603(a). Third, the separate juridical status of aforeign corporationis

ignored in cases in which aforeign government so extensively controls the corporation that

principal-agent relationship is created. See First Nat’| City Bank, 462 U.S. at 629; see also
Flatow v. Islamic Republic of Iran, 999 F. Supp. 1, 21 n.9 (D.D.C. 1998) (finding that agents

foreign states acting in their official capacity are not “persons” under the Due Process clausg
because agents of states sued in their official capacity lack Fifth Amendment protection).

Here, the Mexican bank defendants acted at all relevant times as agencies and instrumentalif

of the Mexican government. Therefore, the motion to dismiss them on due process groundsi

denied.

V. Act of State Doctrine
The act of state doctrine is anon-jurisdictional, prudential limitation on a court’s pow

to examine the official actions of aforeign state in order to avoid conflicts with the foreign

policy of the political branches. Siderman de Blake v. Republic of Argentina, 965 F.2d 699

707 (9th Cir. 1992); United Statesv. Merit, 962 F.2d 917, 921 (9th Cir. 1992). The doctrine

applieswhere “(1) thereis an official act of aforeign sovereign performed within its own
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territory; and (2) therelief sought or the defense interposed [in the action would require] a
court in the United States to declare invalid the [foreign sovereign’s] official act.” Credit

Suisse v. United States Dist. Ct., 130 F.3d 1342, 1346 (9th Cir. 1997) (citation and internal

quotations omitted). Courts also consider other factors, such as “whether the foreign state w

acting in the public interest;” “the degree of international consensus regarding the activity;”

whether adjudication would “hinder the Executive Branch in its formulation of foreign poli¢

and whether the case could “result in differing pronouncements on the same subject.” Liu Vi

Republic of China, 892 F.2d 1419, 1433-34 (9th Cir. 1989) (citations omitted). Only those

judgments that involve making alegal determination regarding the legitimateness of an offi¢
action, rather than making afactual determination that such an action occurred, are prohibite

fromreview. W.S. Kirkpatrick & Co., Inc. v. Environmental Tectonics Corp. Int’'l, 493 U.S.

400, 405-06 (1990) (listing cases). It isdefendant’ s burden to prove that the act in question
was an act of state. Republic of Phillippinesv. Marcos, 862 F.2d 1355, 1369-70 (9th Cir.

1988).
Plaintiffs argue that the act of state doctrine does not apply because Mexico’ s retentiq
of the savings fundsis not a*“ statute, decree, order or resolution,” i.e. it isnot an act of state.

Plaintiffs are correct. In Alfred Dunhill of London, Inc. v. Republic of Cuba, 425 U.S. 682

(1976), several U.S. cigar importers sued the Cuban government to recover monies they had
mistakenly paid the government after the “intervention” (nationalization) of the companies
Cuban assets. The mistaken payments were for pre-nationalization shipments. A majority®
the Court held:

We. .. disagree with the Court of Appealsthat the mere refusal of the
interventors to repay funds followed by afailure to prove that interventors “were
not acting within the scope of their authority as agents of the Cuban government”
satisfied respondents’ burden of establishing their act of statedefense. ... [T]he
only evidence of an act of state other than the act of nonpayment by interventors
was ‘ a statement by counsel for interventors, during trial, that the Cuban
Government and the interventors denied liability and had refused to make

8Plaintiffsmistakenly citethisportion of theopinionasonly beingjoined by aplurality of
theCourt. However, thispassage (locatedin Part 1), wasjoined by fivejustices, whilethepart
discussingthemorecontroversial potential of acommercial activity exceptiontotheactof gate
doctrine(locatedinPart111) wasonly joined by aplurality of theCourt. See Alfred Dunhill, 425
U.S. at 682 n.* (stating that Part 111 of the opinion was joined only by three Justices).
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repayment’ . ... No statute, decree, order, or resolution of the Cuban

Government itself was offered in evidence indicating that Cuba had repudiated its
obligations in general or any class thereof or that it had as a sovereign matter
determined to confiscate the amounts due three foreign importers.

1d. at 694-95. Alfred Dunhill did not create aformalistic distinction between acts and

omissions, but rather held that Cuba’ s mere failure to pay, without having admitted an
obligation and then formally repudiated it, was insufficient to support afinding that the
nonpayment was invested with the sovereign authority of the state. Seeid. at 693 n.8; see al

Irn

id. at 718-19 (Marshall, J., dissenting) (arguing that the focus of the majority’ s holding was

—

on the distinction between action and inaction, but rather whether Cuba had exercised its

“sovereign power” in not returning the funds.); Callejo v. Bancomer, S.A., 764 F.2d 1101,

1115 (5th Cir. 1985) (describing the majority’ s opinion as resting upon whether the
repudiation was “invested with the sovereign authority of the state.”).

The situation before this Court isindistinguishable. The heart of plaintiffs complaing
asit now remains, isthat Mexico refuses to disgorge funds that are alleged to be plaintiffs

property. AsinAlfred Dunhill, defendants here have not met their burden of producing any!

formal “statute, decree, order, or resolution” of the Mexican government, or any other
evidence indicating that Mexico has as a sovereign act formally repudiated its obligations tg
repay the braceros’ savings funds.

Accordingly, the motion to dismiss on act of state groundsis denied.
V. International Comity

Defendants next argue that this Court should decline to exercise jurisdiction pursuant
the principle of international comity. The classic definition of comity isas

neither a matter of absolute obligation, on the one hand, nor of mere courtesy

and good will, upon the other. But it is the recognition which one nation allows

within itsterritory to the legislative, executive, or judicial acts of another nation,

having due regard both to international duty and convenience, and to the rights of
its own citizens, or of other persons who are under the protection its laws.

Hilton v. Guyot, 159 U.S. 113, 163-64 (1895) quoted in Wilson v. Marchinton, 127 F.3d 8085,

809 (9th Cir. 1997). The party asserting the affirmative defense of international comity bear:
the burden of proof. Inre Grand Jury Proceedings, 40 F.3d 959, 964 (9th Cir. 1994); Sarei \

L

-14-




United States District Court

For the Northern District of California

© 0O ~N oo o b~ w NP

L L i < e
N~ o o~ W N B O

[T
© o

N N DN DN DD N NN DNDDN
0o N o o b W N P O

Rio Tinto PLC, 221 F. Supp.2d 1116, 1200 (C.D. Cal. 2002).

Defendant argues that the Mexican Congress' s creation of a special commission to
investigate the braceros’ claims provides abasis for this Court to dismiss on comity grounds.
According to adeclaration submitted by defendants, the commission was established in Apr,
2001 and two yearslater, in April 2003, submitted a proposal to the Congressto create atrug

\°Z4

for braceros and their spouses. The trust would provide that those braceros who are Mexicar
citizens and can show documentation evidencing their participation in the bracero program
would be given 60,000 pesos (about $5,000). The special commission was renewed by the
M exican Congress in September 2003, and at oral argument, counsel for defendants
represented that the Mexican Congress had made an allocation in the federal budget for the
fund.

The facts as described by defendants do not present the typical situation in which the
principle of international comity isapplied. That is, thereisno “legislative, executive, or
judicial act[]” to which the Court should show deference. Indeed, some courts have viewed|t

existence of an actual conflict between domestic and foreign law as athreshold requirement

for abstention on international comity grounds. Seelnre Simon, 153 F.3d 991, 998 (9th Cir,.

1998) (finding there to be such a requirement in bankruptcy context); In re Maxwell

Communication Corp., 93 F.3d 1036, 1049 (2d Cir. 1996) (same). If such a standard wereto

be applied here, then this court would not abstain, since there is no provision of Mexican law
that isin conflict with these proceedings.
However, even if there is no direct conflict requirement, application of the comity

doctrine would still be inappropriate. The instant case similar to Bodner v. Banque Paribas,

114 F. Supp.2d 117 (E.D.N.Y. 2000), in which the court concluded that “there [was] little to

CAJ

which th[e] Court could potentially defer, other than a set of recommendations.” 1d. at 129-

]

Defendants here attempt to distinguish Bodner by arguing that, unlike the case there, Mexicg
special commission has not been dissolved and thus its work remains ongoing. However,

although the mandate of the special commission has been renewed, it too has produced nothj

more than recommendations. Any attempts by the Mexican Congress to address the bracerq:
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claims can at best be described as preliminary. Defendants have therefore failed to satisfy
their burden that the doctrine of comity should apply at the present time.

The motion to dismiss on these grounds is therefore denied. However, as defendants
have advised the Court that the efforts in the M exican Congress continue to progress, this
ruling is without prejudice to defendants later filing arenewed motion to dismiss on comity
grounds based on changed circumstances.

V1. Statute of limitations

The Court finds that the intertwined issue of statute of limitations and choice of law

should be answered through athree-step process. First, the Court must decide what choice-o
law rule governs the selection of the statute of limitations. Second, the Court must apply thalﬂ
rule to determine which jurisdiction’ s limitations law applies. Third, and finally, the Court \}\
determine whether plaintiffs’ claimsfall within the relevant limitations period.
A. Which Choice-of-Law Rule Governs?
In casesin which jurisdiction is premised on the FSIA, courtsin the Ninth Circuit log}
to the choice-of-law rules provided by federal common law. See, e.q.. Chuidian v. Philippin

National Bank, 976 F.2d 561, 564 (9th Cir. 1992); Schoenberg v. Exportadorade Sal, S.A. d

~

C.V., 930 F.2d 777, 782 (9th Cir. 1991). Federal choice-of-law rules follow the approach of

the Restatement (Second) of Conflict of Laws (“ Restatement”). 1d.

Plaintiffs argue that the rule articulated in Chuidian does not govern because Sun Oil

Co. v. Wortman, 486 U.S. 717 (1988) and North Star Steel v. Thomas, 515 U.S. 29 (1995)

create a presumption that the statute of limitations of the forum applies regardless of any
choice-of-law analysis. Neither caseis applicable, and therefore Chuidian governs.

First, in Sun Oil the Supreme Court held that a state may, consistent with due process
and the Full Faith and Credit clause, require its own statute of limitations to be applied to a
case in which the state has only minor contacts. 486 U.S. at 728-29. Whilethisprincipleis
beyond challenge, it does not speak to the question at issue here: whether California’ s statut

m

of limitations in fact does apply to this case.

North Star Steel isalso off-point. That case was decided in the context of the Worker

-16-




United States District Court

For the Northern District of California

© 0O ~N oo o b~ w NP

L L i < e
N~ o o~ W N B O

[T
© o

N N DN DN DD N NN DNDDN
0o N o o b W N P O

Adjustment and Retraining Notification Act, afederal statute that created a cause of action b

did not specify a statute of limitations. Under those circumstances, the court found it
necessary to engage in interstitial federal common lawmaking by creating a statute of

limitations. See also Papav. United States, 281 F.3d 1004, 1011-13 (9th Cir. 2002) (engagi|

-

ininterstitial lawmaking to create a statute of limitations for the Alien Tort Claims Act). Th

~

case at bar isdistinct in that the FSIA does not create afederal cause of action. Rather, it

merely provides for the circumstances by which aforeign sovereign may be sued in the Unif
States. Under the FSIA, the defendant is “liable in the same manner and to the same extent a

private individual under like circumstances.” 28 U.S.C. § 1606; see Barkanic v. Gen. Admimn

Civil Aviation of the People’ s Republic of China, 923 F.2d 957, 959 (2d. Cir. 1991). This

means that the cause of action comes from statelaw. 1d. Therefore, in this situation, the

n

choice of statute of limitation is not a matter of interstitial federal common lawmaking, but i
instead akin to a classic choice-of-law inquiry that ordinarily occursin diversity casesin whj
acourt is asked to choose between the laws of two states each of which have a significant
relationship to the lawsuit. See Restatement § 1. However, unlike the Second Circuit which
has found that the FSIA mandates a choice-of-law analysis equivalent to that which would a
in adiversity action, see Barkanic, 923 F.2d at 960, the Ninth Circuit has rejected the diversit
analogy and has instead opted to apply federal common law choice of law rules. See
Shoenberg, 930 F.2d at 782; Harrisv. Polskie Linie L otnicze, 820 F.2d 1000, 1004 n.5 (9th
Cir. 1987).

This distinction also differentiates the case at bar from cases cited by plaintiffs from
other circuitsin which courts have applied the substance-procedure distinction applicable in
diversity casesto FSIA casesin order to conclude that the forum’ s statute of limitation

applied. SeeLord Day & Lord v. Socialist Republic of Vietnam, 134 F. Supp.2d 549, 561

(S.D.N.Y. 2001); Dar El-BinaEng’'g & Contr. Co., Ltd. v. Republic of Iraq, 79 F. Supp.2d 3}
388 (S.D.N.Y. 2000); Proctor & Gamble Cellulose Co. v. Viskoza-L oznica, 33 F. Supp.2d 6

N

666 (W.D. Tenn. 1998). The Restatement, which this Court is bound to apply as a presumpt|

statement of federal common law, provides a contrary rule that “ statute of limitations should
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not be treated as procedural for choice of law purposes.” Restatement § 142, Reporter’s Nof

(citing Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 778 n.10 (1984)); see also Averbach|

V nescheconombank, 280 F. Supp. 2d 945, 951-53 (N.D. Cal. 2003) (after determining unde

Chuidian that Russian law applied, applying without discussion Russian statute of limitatior
In sum, the Court concludes that federal common law, as articulated in the Restatemg
governs the choice of statute of limitations.
B. Application of Federal Common Law Choice-of-Law Rules

With respect to choice of statute of limitations, the Restatement provides:

Whether a claim will be maintained against the defense of the
statute of limitationsis determined under the principles stated in §
6. In general, unless the exceptional circumstances of the case
make such aresult unreasonabl e

(1) Theforum will apply its own statute of
l[imitations barring the claim.
(2) The forum will apply its own statute of
l[imitations permitting the claim unless:
(@) maintenance of the claim would
serve no substantial interest of the
forum; and
(b) the claim would be barred under
the statute of limitations of a state
having amore significant relationship
to the parties and the occurrence.

Restatement § 142. Under thisanalysis either California’ s or Mexico’s limitations law will
apply. Because the parties dispute what ruleis provided in each of these jurisdictions, the
Court analyzes both bel ow.

111

1. CalifornialLimitations Law

The governing California statute provides:

Notwithstanding any other provision of law, any action brought by
abracero, or heir or beneficiary of abracero, arising out of a
failure to pay or turn over savings fund amounts shall not be
dismissed for failure to comply with the otherwise applicable
statute of limitations, provided the action isfiled on or before
December 31, 2005.

Cal. Civ. Proc. Code § 354.7(c). Thisstatute, if applicable, would effectively provide for no
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limitation period in this case. Defendants argue that the statute is preempted because it
conflicts with clearly articulated federal policy on this subject. Defendants also claim that tl
statute is otherwise invalid because it exceeds California’ slegislative powers by infringing ¢
the exclusively federal arena of foreign affairs.
(a) Implied Preemption®
Defendants argue that section 354.7(c)° isimpliedly preempted by the 1942 and 194
agreements between Mexico and the United States that established the bracero program. Th

central case supporting defendant’ s argument for preemption is American Ins. Ass nv.

Garamendi, 539 U.S. 396 (2003). Inthat case, the Court evaluated California’ s Holocaust
Victim Insurance Relief Act (“HVIRA”), which required insurers doing businessin Califorr
to disclose information about hol ocaust-era insurance policies, while also creating a private
cause of action and extending the statute of limitations on individual claimsfor recovery of
unpaid plans. Seeid. at 408-11. The Supreme Court found the statute preempted, holding tf
there was a*“ clear conflict between the policies adopted by” Californiaand the United States
The federal government’ s policy was represented by a series of executive agreements which
together illustrated that “the consistent Presidential foreign policy has been to encourage

European governments and companies to volunteer settlement funds in preference to litigati

or coercive sanctions.” Id. at 421. In short, asthe Court colorfully put it, the statute was

SPlaintiffs’ preemption argumentsdraw authority fromthestructure of the Constiutionand
the Supremacy Clause, and therefore implicate the constitutionality of section 354.7(c). See
Crosby v. Nat'| Foreign TradeCouncil, 530 U.S. 363, 388 (2000). Althoughthe Court must avoid
such constitutional questionsif it can, see, e.q., Jeanv. Nelson, 472 U.S. 846, 854 (1985), the
issuecannot beavoided sincethe Court findg nfrathat the Californialimitationslaw doesapply
to this case.

1%1n considering whether section 354.7(c) is ﬁreempted, the Court considers only
subsection (c) of thestatuteand doesnot consider whether other partsof thestatutewould survive
such a challenge. Brockett v. Spokane Arcades, Inc., 472 U.S. 491, 502 (1985) (citing the
“elementary principle that the same statute may be in part constitutional and in part
unconstitutional, and that if the parts are wholly independent of each other, that which is
constitutional may stand while that which is unconstitutional will be rejected”). Separate
consideration of section 354.7(c) is made possible by the severability provision contained in
subsection (d) of thestatute. See Cal. CodeCiv.Proc.8 354.7(d?. That section 354.7 onitsface
makes each provision severabl e distinguishesit in thisregard from section 354.6, which was
consideredinDeutschv. Turner Corp., 324 F.3d 692, 707-08 (9th Cir. 2003). SeeCal.CodeCiv.
Proc. § 354.6.
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preempted because “ California seeks to use an iron fist where the President has consistently
chosen kid gloves.” 1d. at 427.

Garamendi does not support preemption here. Defendants are wrong to state that thig
Court has held that “the signatory nations to the 1942 and 1943 Agreements determined that
protection of the braceros was to be provided by the political branches, not the judiciary.” D
Mtn. to Dismiss at 25. To the contrary, this Court held “[t] he executive agreements did not
preclude--and perhaps contempl ate--a remedy whereby the bracero would sue the individua

employer directly for any violation of the [individual] contract.” DelaTorrev. United State:

No. C 02-1942 CRB, p. 14 (N.D. Cal. April 14, 2004). Thus, the agreements do not
affirmatively preclude the braceros’ resort to judicial resolution of grievances arising out of
their employment. Nor isthere any indication that the signatory partiesin any way
contemplated what remedies would be available for grievances arising out of nonpayment of
savings funds. Accordingly the agreements, on their own, do not represent a preempting

federal policy that bracero claims would be resolved through diplomatic or other non-judicii

A

channels. Cf. Garamendi, 539 U.S. at 421-422 (citing language in U.S.-Germany and

U.S.-Austria executive agreements declaring the German Foundation to be the “exclusive
forum” for claims against German companies and setting forth other avenues for resolution
claims). Defendants al so quote language from the agreements stating that “[t]he Mexican
consuls...shall make every effort to extend all possible protection to all those workers on any
question affecting them.” See 56 Stat. 1759, 1767; see also 47 Stat. 1353, 1357 (similar

language). However, this language contains neither the exclusivity nor the specificity of the

language relied on in Garamendi.™* Nor isthere here, as there was there, evidence produced

defendants that the United States government has consistently reaffirmed a policy of

=F

non-judicial dispute resolution for the particular claims at issue. See Garamendi, 539 U.S. §

1A reasonabl ereading of thislanguageisthat it wasmeant to apply to disputesthat may
havearisenwhilethebraceroswereworkingintheUnited States,and theref oredoesnot refl ect
uponthesignatories viewswithrespect todisputesthat may havearisenregardingthesavings
funds. Thisinterpretationisbolstered by thefact that thecited|languageappearsinthe” Wagesand
Employment” section of the agreement, rather than the “ Savings Fund” section.
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421-22. In addition, whereas in Garamendi there was afederal policy that the claims at issu
would be investigated and processed by international and federal commissions established f
that purpose, seeid. at 406-07 & 428-29, defendants here have not cited any effort by the

United States government to specify some other procedure for resolving bracero claims.

Simply put, defendants have not identified any federal policy or action that isinconsistent wi

California’ s decision to extend the statute of limitationsin this case. Asthe federal
government has not spoken with respect to the claims at issue, Garamendi does not support
preemption.

The fact that thereis no clearly expressed federal policy regarding resolution of the
braceros' claims also distinguishes this case from the other two cited by defendants. In

Deutsch v. Turner Corp., 324 F.3d 692 (9th Cir. 2003), the Ninth Circuit invalidated a

California statute that extended the limitations period for claims brought by World War 11
forced laborers while also creating a cause of action for such claims. See Cal. Code Civ. Prg
§ 354.6. Thestatuteissimilar to the one at bar. However, it was not the form but rather the
substance of the statute in Deutsch which the court relied onto invalidate it. See 324 F.3d al
712-13. Those factors on which the court focused are not present in the case at bar. First, th
court in Deutsch explicitly limited its holding to the “narrow[] consideration” that the statut
was “impermissible because it intrudes on the federal government’ s exclusive power to mak
and resolve war, including the procedure for resolving war claims.” |d. at 712. Second,

anticipating the holding in Garamendi, the court reached its conclusion regarding preemptio

by relying centrally on a series of treaties and executive agreements ending the war and maki

provision for reparations and settlement of claims. Deutsch, 324 F.3d at 712-13 & 715 (“TH
federal government, acting under its foreign affairs authority, provided its own resolution to
the war; California has not power to modify that resolution.”).

Neither justification applies here. First, the claims contemplated by section 354.7(c)
arefar removed from the federal government’ s powers to make and resolve war. Although {
claims concern funds generated during awartime labor program, the bracero program--like

other so-called “ guest-worker” programs--drew much more from the federal government’s
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powers over immigration and commerce.’> Second, there is no treaty or executive agreemer)
that reflects federal policy on how to dispose of bracero claims. Therefore Deutsch does no
support preemption.

The third case cited by defendants, Taiheiyo Cement Corp. v. Superior Court of L os

Angeles County, 117 Cal. App. 4th 380 (Cal. Ct. App. 2004), closely resembles Deutsch in

that the court there struck down the same California statute discussed in Deutsch, albeit with
the added benefit of guidance from Garamendi. Taiheiyo clarified that, under the standard |

m

out in Garamendi, the Californiaforced labor statute was preempted by the 1951 peace treat),
with Japan which embodied afederal policy that claims by Koreans would be “the subject of
special arrangements” between Korea and Japan. 117 Cal. App. 4th at 393. Once again, the

—t

specific provision for alternate resolution of claims that were key to the holding there are ng
present here. The Court therefore finds no basis for finding section 354.7(c) preempted
pursuant to a conflict with the 1942 and 1943 agreements.

(b) Field Preemption

NJ

Defendants argue that even if section 354.7(c) is not impliedly preempted by the 194
and 1943 agreements, the statute should still be invalidated nonethel ess under the broader

concept of field preemption of state statutes that touch upon foreign affairs. See Garamendil,

539 U.S. at 418-20 (describing the “ contrasting theories of field and conflict preemption” of
state legislation in the area of foreign affairs). Both Deutsch and Garamendi specifically

limited their findings of preemption to the existence of an actual conflict between the state
statutes at issue and clearly articulated federal policy; those cases therefore do not provide &

basisfor such afinding. See Deutsch, 324 F.3d at 712; Garamendi, 539 U.S. 421-22.

121f defendants’ argument that the programisprimarily acreatureof thewar power were
accepted, thenalmost all federal action duringwar would haveto bedeemed derivativeof thewar
power, potentially displacing scoresof statel egislativeacts. Thebraceroprogramwasseenat the
timeasnecessary tothewar becauseit supportedtheUnited States domesticeconomy. Thisdoes
notresemblethegravity of thefederal war interest at stakeirDeutsch--“the power of thefederal
government tomakeand resolvewar, including the power to establishtheprocedurefor resolving
war clams.” 324 F.3d at 711. At bottom, the property claims contemplated by the bracero
statute, although contextually rel ated towar, do not intrude upon any of thefederal government’s
war powers. SeeAlperinv.VaticanBank, F.3d__,2005WL 1355589, * 12 (9th Cir.June9,
2005) (* Reparationfor stealing, evenduring wartime, isnot aclaimthat findstextual commitment
in the Constitution.”).
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However, courts have recognized that “* even in [the] absence of atreaty’ or federal statute, a
state may violate the constitution by ‘ establish[ing] its own foreign policy.”” Deutsch, 324 H.
at 709 (quoting Zschernig v. Miller, 389 U.S. 429, 441 (1968)). This principle, which finds

roots in Zschernig has been “applied sparingly” and “neither the Constitution nor the courts
have defined its precise scope. . . .” Deutsch, 324 F.3d at 710-711. An analysisof the

relevant cases demonstrates that afinding of field preemption here would go further than anj

[gD)

other court. Given the uncertain contours of the Zschernig doctrine, this Court declinesto d
S0.

Zschernig involved an Oregon probate law which prohibited inheritance by nonresidg

\U

aliens absent a showing that the alien’s home country would not confiscate the inheritance.
389 U.S. at 430-31. The statute also required the courts to ask whether American citizens
would enjoy reciprocal rightsto inheritance in the alien’s home country. 1d. The Supreme

Court found that, although no treaty or executive order actually conflicted with thislaw, it w

nonethel ess unconstitutional because it invited judges to inquire into, comment on, and ever

disparage communist regimes. 1d. at 440. For thisreason, the Court found the statute invad

L0}

the exclusive federal domain of foreign relations. See Zschernig, 389 U.S. at 440. The Cour
pointed out that the Oregon law threatened to “impair the effective exercise of the Nation’s
foreign policy.” 1d. Accordingly, although there was no actual conflict between Oregon’s
policy and that of the federal government, the Court found that the substantial potential for
such a conflict rendered the state law unconstitutional. Indeed, the Ninth Circuit has since

interpreted Zschernig’ s holding as heavily influenced by the Cold War and the real potential

bl

judicial criticism of communist regimes to have ignited international tensions. Deutsch, 324
F.3d at 711. Section 354.7(c) does not raise the concerns present in Zschernig; therefore

preemption is not appropriate.

CJ

That Zschernig preemption isinappropriate in this caseisillustrated by comparison t
other casesin which it has been applied. Most of the cases cited by defendants as applying

—

Zschernig involved state “regul ations which amount to embargoes or boycotts’ passed with

express intent to coerce foreign states into altering their political and social policies. See
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Springfield Rare Coin Galleries, Inc. v. Johnson, 115 I11.2d 221, 237-38 (Il1. 1986) (striking

down Illinois tax provision which discriminated against South African coins struck down

because “ sole motivation was disapproval of [South Africa’ s] policies” and “encouraging a

boycott” of South African products); see also National Foreign Trade Council v. Natsios, 18:

F.3d 38, 45 (1st Cir. 1999) affirmed on other grounds by Crosby v. National Foreign Trade

Council, 530 U.S. 363 (2000) (affirming invalidation of Massachusetts statute which
restricted the ability of state agenciesto purchase goods or services from companies that did

business with Burma); Tayyari v. New Mexico State University, 495 F. Supp. 1365, 1378

(D.N.M. 1980) (striking down state university’s policy of excluding Iranian students from

admission in retaliation for the Iranian hostage crisis); New Y ork Times Co. v. City of New

Y ork Comm’ n on Human Rights, 41 N.Y.2d 354, 353 (N.Y. 1977) (affirming reversal of
municipal agency’s ruling that newspaper advertisements for employment in South Africa
implicitly violated city antidiscrimination laws). In these cases, the state enactments not onl
used state commercial power as atool of foreign policy, their mere existence articul ated stat
condemnation of aforeign nation’s conduct by passing the statutes. See Tayyari, 495 F. Suj
at 1376-80.2

Section 354.7(c) does not fit comfortably into thismold. By lifting the statute of
limitations for savings fund claims brought by braceros, California has not expressed its
condemnation of Mexico’s conduct. Not only does the statute fail to mention Mexico, c.f.

Johnson, 115 I11.2d at 225; Natasios, 181 F.3d at 56; Tayyari, 495 F. Supp. at 1368, but it alg

makes no predetermined judgment regarding Mexico’ s liability. Although defendants argue

13The only other case cited to this Court which invalidated a state statute pursuant to
Zschernigpreemption concerned a® buy-American” act requiring state contractsbeawarded only
to personswho agreeto use material swhich have been manufactured in the United States. See
Bethlehem Steel Corp. v. Board of Comm’rs, 276 Cal.App.2d 221 (Cal. Ct. App. 1969).
Bethlehem Steel differsfrom the other casescitedinthat it did not singleout any other country
toexpressstatediscontent withtheir social policies. However, by preferringlocally madegoods
over domestic ones, California had created an embargo of foreign goods that significantly
impinged uponthefederal government’ sability toregul ateforeigncommerce. SeeJapanLine,
Ltd.v. County of LosAngeles, 441 U.S. 434,449 (1979) (stating that federal dominance over
foreign commerceisevengreater than power over interstatecommerce). Other courtsreviewing
“buy-American” statuteshavedisagreed withtheoutcomeofBethlehem Steel. SeeTrojan Tech.
Inc.v.Pennsylvania 916 F.2d 903 (3d Cir. 1990);K.S.B.Tech. SalesCorp.v.North Jersey Dist.
Water Supply Comm’n, 75 N.J. 272 (N.J. 1977).
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that the bracero statute forces this Court to sit in judgment of aforeign power, the fact that th

U7

Court can do so is not as much a consequence of the extension of the statute of limitations as

it is aconsequence of the Foreign Sovereign Immunities Act. It would be inconsistent with f

—

FSIA if this Court were to deem preempted any state law that makes possible the litigation g

claims against aforeign sovereign that has acted in acommercial capacity. See Mukaddam

=

Perm. Mission of Saudi Arabia, 111 F.Supp.2d 457, 472 (S.D.N.Y. 2000) (“ Thefact that a

[9D)

foreign government . . . that is not entitled to immunity under the FSIA might be found liabl
under [a state] statute, in the same manner and to the same extent as a private individual, do¢
not lead automatically to the conclusion that the state law intrudes on the foreign affairs

powers of the federal government.”). Unlike Zschernig, in which courts were required by th

-

Oregon probate statute to determine the legitimacy of aforeign government, see 389 U.S. at
433, section 354.7(c) merely allows litigation of otherwise time-barred claims pursuant to

generally applicable law. Indeed, as defendants’ liability will be determined under M exican
law, seeinfra Part VII, Mexico cannot complain that it has been prejudged, asin Natasios,

Tayyari and Johnson, or that the Court will pass judgment based on a standard biased by

political considerations, as was the case in Zschernig. Section 354.7(c), circumscribed asit |:

to asingle kind of dispute arising out of a single series of transactions that occurred long agq

A4

cannot reasonably be construed as attempt by Californiato engagein “foreign policy” or to

meddlein “foreign relations.” Cf. Zschernig, 389 U.S. at 441 (Oregon statute had a“ direct

—

impact upon foreign relations.”); see also Garamendi, 539 U.S. at 420 n.11 (endorsing in dig

atest for field preemption that is triggered where a state has “take[n] a position on a matter ¢
foreign policy” or acted “in away that affects foreign relations”).

The Court makes special note of the fact that the United States--a co-defendant in this
suit--has not filed a statement of interest representing that the California statute threatens its

relations with Mexico. While the absence of such a statement is clearly not dispositive, see

Zschernig, 389 U.S. at 434-35, in a case such as this one in which defendants have not made
showing that the adjudication of this case presents an actual, serious threat to the federal

government’ s exercise of foreign policy, it carries greater weight. See Container Corp. of Alt
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v. Franchise Tax Bd., 463 U.S. 159, 196 (1983) (remarking that the failure of Executive Brar

to file amicus brief “when combined with . . . other considerations. . . suggest[s] that the
foreign policy of the United States--whose nuances, we must emphasize again, are much mai
the province of the Executive Branch and Congress than of this Court--is not seriously

threatened by” the Californiatax there at issue).

For all of these reasons, section 354.7(c) is not preempted. Californialaw would
therefore provide for no statute of limitations.

2. Mexican limitations |aw

<

If Mexican law were to apply, all of plaintiffs claimswould be barred by Article 1159
of the Mexican Civil Code, which providesfor ageneral ten-year statute of limitationsin ciy
cases:

In all nonexcepted cases, the right to request performance of any duty shall not

extinguish until aperiod of ten (10) years has lapsed since the date on which [the

performance of] the duty could have first been demanded.
C.C.D.F., Art. 1159 (tranglation). If this statute applies, the plaintiff’s claims would be barrex
since plaintiffs “could havefirst . . . demanded” their savings fund payments once their
employment ended and they were able to return to Mexico.

Plaintiffs argue, however, that this suit would have been timely if brought in Mexico
pursuant to Article 2080 of the Mexican Civil Code:

If no term for the payment to be made has been fixed and it is an obligation to

turn over, the creditor may not claim on it but after thirty days following the

requirement made, judicially or extrajudicially, before a notary or two witnesses.
C.C.D.F., Art. 2080 (translation). Interpreting this provision in conjunction with the general
ten-year limitations period imposed by Article 1159, Mexico’s First Civil Court of the First
Circuit ruled that:

[1Tn the case of debt obligations where there is no [fixed repayment date], the

period of prescription cannot run until the pertinent formal demand is made to

the debtor as well as the passage of thirty days from that time, given that, by that

time, the creditor would be able to demand the performance thereof, which isthe

condition required by [Art. 1159] in order for the computation of [the ten-year
statute of limitations] to commence.

No. 1.10.C.16 C, 5 S.J.F. 778 (1997) (translation). Essentially, the court ruled that accrual of
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the ten-year statute of limitations on a debt for which no fixed due date is specified does not
occur until an official demand pursuant to the procedures of Article 2080 has been made. T
court based its decision in part on the legal principle that * performance of an obligationisotr
legally payable when the term therefore has expired and thus obligations where no date has
been established for their performance never become payable.” 1d. However, that principlée
does not apply to the braceros’ savings funds, which became legally payable under the
individual contracts upon demand by the individual bracero after his return to Mexico.
Individual Work Agreement § 5.

This Court further notes the awkwardness of applying Article 2080 to the present
dispute since plaintiffs have not provided any basis for the assumption that the relationship
between the braceros and the M exican banksis equivalent under Mexican law to a
debtor-creditor relationship. Instead, the record indicates that the relationship is much more
comparable to that between a bank and a depositor. See Individual Work Agreement 8 5
(providing that savings funds will be placed “on deposit . . . in the form of creditsto [the
bracero’s| account in the Agricultural Credit Bank of Mexico” (emphasis added)). Therefoi
the Court finds applicabl e precedent cited by the defendants from the Third Chamber of the
M exican Supreme Court, which ruled:

Pertaining to deposits, the length of time must be cal culated from the time the

depository isrequired to make the return, since in accordance with the nature of

those contracts, the depository is obligated to store theitem in order to return it
when the depositor requests, tor that reason it is understood that the obligation is

callable, from the moment that the deposit is established, and the term of the
limitation must be calculated from that date.*

M4Paintiffs attack this resolution as relying on Article 1103 of the now-superceded
Mexican Civil Codeof 1884. However, theruling statesthat Article 1103 cannot beappliedto
thecasepertainingtothereturn of deposits.” 78 S.J.F. at 286. Therefore, whether or not Article
1103isstill goodlawisimmaterial. Theruleannounced intheresolutionthat depositsaredue
at the moment they are made isdiscussed asarul e that overcomesthefact that Article 1103 set
no statute of limitationsfor deposits. Seeid. Therefore, because the broader principlethat the
statuteof limitationsshould becal culated fromthetimeof deposit prevailed over thenarrower
standard set outin Article1103, eventhoughthestatuteisnow superceded, thebroader principle
remains sound.
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78 S.J.F. 286 (5a época 1943) (translation).” Therefore, the statute of limitations accrued

=

when the deposits were made, which was indisputably more than ten years before this case \
filed. Thereisno concept of equitabletolling in Mexican law. The Mexican statute of
limitations would therefore warrant dismissal of the complaint if applied.

3. Application of the Restatement’ s substantial interest test

The Restatement instructs courts to determine whether “ maintenance of the claim
would serve no substantial interest of the forum” and “the claim would be barred under the
statute of limitations of a state having a more significant relationship to the parties and the
occurrence.” If both conditions apply, Mexico’ s statute of limitations governs.

Here, California has a substantial interest in the maintenance of bracero claimsin thig
state, i.e. the interestsin protecting state citizens, ensuring fair adjudication of claims arising
out of labor performed in Californiafor Californiaemployers, and a“moral” interest in
affording braceros afair procedure to determine their ownership of savings funds. See Cal.
Code of Civ. Proc. 8 354.7; A.B. 2913, 2000-01 Reg. Sess. (Ca. 2002) reprinted at 2002 Cal.
Legis. Serv. Ch. 1070 (“Californiahas amoral and public interest in assuring that braceros

-

are claiming entitlement to savings fund moneys are given areasonable opportunity to claim
their entitlement to wages withheld from them.”).

Therefore, California s limitation law governs unless “the exceptional circumstances|
the case make such aresult unreasonable.”

4. Application of the Restatement’ s unreasonabl eness exception

Under the unreasonabl eness exception of section 142, California s statute of
limitations will not apply if this case presents exceptional circumstances and those

circumstances render the application of Californialaw unreasonable. The Court finds no ba

m

to declare the application of section 354.7(c) unreasonable. California has articulated a clear

L92)

policy that courtsin this state should adjudicate bracero claims, even if those claims are stal

15The Court notesthat thereisamaterial differencebetweenthetwotranslations of this
resolution offered by the parties. The Court has here relied upon the translation offered by
plaintiffs, asit findsthat even if that version is used, defendants still prevail on the statute of
limitationsissue.
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under otherwise applicable statutes of limitations. Thereis nothing inherently unreasonable
about that choice, particularly given the Restatement’ s preference for forum limitations law
The Restatement provides scant instructions with respect to how and when its

unreasonableness proviso should apply. Thetext of theruleisdrafted narrowly, providing n

only that adjudication must be “unreasonable,” but al so that the unreasonableness must be a

consequence of “exceptional circumstances.” Certainly, the circumstances of the present cg

L 4]

appear to be exceptional because it involvesthe revival of time-barred claims so long after tf

liability-creating conduct occurred. However, when placed against the broader context of th

place held by civil statutes of limitationsin our legal system, section 354.7(c) is not as unigu

asitinitially appears.

Although uncommon, it is not exceptional within this country’slegal system for civil
statutes of limitationsto be revived, extended, or originally created such that claims may be
brought long after they accrued. It has been long settled in Californiathat “[s]tatutes of
limitations are not so rigid as they are sometimes regarded.” Lantzy v. Centex Homes, 31

Cal.4th 363, 388 (Cal. 2003) citing Bollinger v. Nat’l FireIns. Co. 25 Cal.2d 399, 411 (Cal.

1944). The doctrine of equitabletolling, for example, may permit a claim to be brought long
after the expiration of the limitations period if “[p]rinciples of equity and justice” so require.

See Bollinger, 25 Cal.2d at 411. In addition, some causes of action provide for no statute of

limitations at all. For example, under Californialaw thereis no statute of limitations for

claims--like the ones here--brought to recover bank account deposits. See Cal. Civ. Code §

m

348 (“ To actions brought to recover money or other property deposited with any bank . . . th
isno limitation.”).t®

It has also long been recognized that alegislature’ s choice to extend, or even revive, tt

16This statute, however, would not constitute thegoverning law in this case if section
354.7(c) were not to apply. Nothing on the face of the California bank deposit statute of
limitation makes it apply extraterritorially. Moreimportantly, absent section 354.7(c), the
governing statuteof limitationswoul d be California’ sborrowing satute,seeCal. Code Civ. Proc.
§ 361, which if applicable would require the Court to apply Mexico’s statute of limitations
becausetheclaimsarosein Mexicoand all plaintiffswerecitizensof Mexicowhentheir claims
arose. See Flowers v. Caville, 310 F.3d 1118, 1124 (9th Cir. 2002) (stating that the exception to
section 361 applies only for plaintiffs who were citizens at the time the claim accrued).

-29-




United States District Court

For the Northern District of California

© 0O ~N oo o b~ w NP

L L i < e
N~ o o~ W N B O

[T
© o

N N DN DN DD N NN DNDDN
0o N o o b W N P O

statutes of limitationsin acivil case does not violate the defendant’ s right to due process.*

Chase Sec. Corp. v. Donaldson, 325 U.S. 304, 316 (1945) (“[C]ertainly it cannot be said that

lifting the bar of a statute of limitation so asto restore aremedy |lost through mere lapse of

timeis per se an offense against the Fourteenth Amendment.”). In acase

contemporaneous with the events underlying the present action, the Supreme Court explaine

Statutes of limitation find their justification in necessity and convenience rather
thaninlogic. They represent expedients, rather than principles. They are
practical and pragmatic devicesto spare the courts from litigation of stale

claims, and the citizen from being put to his defense after memories have faded,
witnesses have died or disappeared, and evidence hasbeen lost. ... They areby
definition arbitrary, and their operation does not discriminate between the just
and the unjust claim, or the voidable and unavoidable delay. They have come into
the law not through the judicial process but through legislation. They represent a
public policy about the privilege to litigate. Their shelter has never been regarded
aswhat now is called a‘fundamental’ right or what used to be called a‘ natural’
right of the individual. He may, of course, have the protection of the policy while
it exists, but the history of pleas of limitation shows them to be good only by
legislative grace and to be subject to arelatively large degree of legislative
control.

Id. at 314 (citation omitted).

Extension and revival of statutes of limitations has not been uncommon within this
country’slegal system. In the casejust discussed, for example, during the pendency of the
securities fraud litigation at issue there Minnesota created a new statute of limitations for
violations of its Blue Sky law. Id. at 306-07. As applied there, the new statute revived
previously time-barred claims. Seeid. at 309. Other examples have arisen in avariety of

contexts. See Campanelli v. Allstate Life Ins. Co., 322 F.3d 1086 (9th Cir. 2003) (rejecting

Contracts Clause challenge to California statute’ s temporary revival of insurance claims

arising out of the 1994 Northridge earthquake); Millard v. United Student Aid Funds, Inc., 6

F.3d 252, 253-54 (9th Cir. 1995) (discussing Congress' s decision to retroactively abrogate
statutes of limitations on the collection of defaulted student loans (citing 20 U.S.C. § 1091a)
Liebig v. Superior Court, 209 Cal.App.3d 828 (Cal. Ct. App. 1989) (finding valid California

statute’ srevival of time-barred civil claimsfor childhood sexual abuse); Hymowitz v. Eli Li

~

7Althoughthe Court hasfound, supra, that therestrictionsimposed by the Due Process
Clausedo not protect thedefendantsinthiscase, whether that clauseprohibitsrevival of astatute
of limitations in a civil case provides guidance as to the underlying reasonableness of the
application of the statute of limitationsthat is here at issue.
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& Co., 73N.Y.2d 487 (N.Y. 1989) (finding valid New Y ork statute’ srevival of time-barred
claimsfor injury or death caused by latent effects of exposure to diethylstilbestrol (DES));
N.Y.C.P.L.R. § 214-e (reviving time-barred claims brought against manufacturer of blood
products for damages involving the transmission of HIV or AIDS).

The fact that statutes of limitations have not infrequently been revived in avariety of
contexts weighs against the argument that section 354.7(c) is exceptional. Because claims
may also have been brought by operation of tolling or a general banking statute that provide
for no limitations period, it further appears that section 354.7(c) is not aradical departure
from established legal principles.

Defendants rely on the comments to the Restatement to argue that application of
California’ slimitations law is unreasonable nonetheless. Comment g to section 142 provide
two examples which shed light on the drafters’ understanding of the relevant rule. Inthe firs
example, two domiciliaries of state X areinvolved in acar accident in state Y. In thissituat
the comment states, although Y’ slaw would likely govern the tort law that decides the
underlying action, it would be appropriate for X’ s statute of limitation to apply “even thougl!
the forum is not the state of most significant relationship to other issues.” Comment g. Thig
is so because “[ €] ntertainment of the claim under such circumstances would not violate any
policy and might further the policy of X.” 1d.

In the second example, the domicile of the plaintiff isin the forum state and the
defendant is domiciled in the state with the more significant relationship to the important
issues of the case. 1d. According to the Comment “[i]n such a situation, the forum should
entertain the claim only in extreme and unusual circumstances.” l1d. The second exampleis
more broadly defined as one in which *some forum interest would be served by entertainme
of the claim, but thiswould be at the expense of the interest of another state which has a clos
connection with the case and under whose state of limitations the claim would be barred.” 1|

The two examples set up convenient guideposts for determining whether application
the bracero statute would be unreasonable. The case at bar falls somewhere between the twy(

extremes. The nexusto Californiais not as great asin the first example, since the defendant
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are not domiciliaries of this state. However, California sinterest is stronger than the facts
presented in the second example since, not only are some of the plaintiffs citizens of this
state, but they also performed the labor in this state that generated the savings funds at issue
California sinterest is therefore greater than what the second example describes as “ some
interest.” Because the facts of this case do not fit neatly within either of the comment’s

examples, the general rule announced by section 142 should govern. Itisclear that therule

~

provides for application of forum law in this case. The Court therefore cannot find applicati
of California’ slimitation law unreasonable.

Therefore, the unreasonabl eness exception of section 142 does not apply, and
California’ s statute of limitations governs.

C. Application of California’s Statute of Limitations

—)

Asdiscussed above, the California statute of limitations provides that plaintiffs’ clain
in this case should not be dismissed aslong asthey (1) are brought by braceros; (2) arise out
afailure to pay savings fund amounts; and (3) were filed on or before December 31, 2005. A
all three conditions clearly apply, this action is not time-barred and the motion to dismissis
denied.

VII. Choice-of-law Governing the Merits of the Case
In the interest of facilitating the timely resolution of this case, the Court has asked the

parties to submit their views on what law should govern the merits of this dispute. The parti

~

agree that, in answering this question, the Court should ook at least in part to the factors
discussed in section 6 of the Restatement:

(a) the needs of the interstate and international systems,
(b) therelevant policies of the forum,
(c) therelevant policies of other interested states and the relative
interests of those states in the determination of the particular
issue,
(d) the protection of justified expectations,
(e) the basic policies underlying the particular field of law,
gf) certainty, predictability and uniformity of result, and
g) ease in'the determination and application of the law to be

applied.

Restatement § 6(2).
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These criteriafavor application of Mexican law. First, with respect to factor (a),
application of the Mexican statute of limitations would satisfy the needs of the international
system because it would facilitate harmonious rel ations between the United States and
Mexico. See Restatement 8 6 comment d. By resolving what Mexico views as an internal
dispute according to Mexican law, U.S.-Mexico relations may stand to benefit. Thereisno
similar benefit that could come from application of Californialaw.’® Moreover, because a
state’ s own trust and tort law typically appliesto conduct that occurs within its borders,
application of Mexican law would produce certainty, predictability and uniformity of result.
See Restatement § 6 comment g.

Balancing factors (b) and (c), which are evaluated together, see Restatement § 6,
comment f, also favors Mexican law. In evaluating which state’ s interests are “most deeply
affected,” see Restatement § 6 comment f, special note must be made of the fact that Mexico

isitself aparty and its own conduct is being evaluated. See Alvarez-Machain v. United State

331 F.3d 604, 634 (9th Cir. 2003) (en banc) (In applying section 6, the court stated that the

United States’ interests there were “particularly pointed” because the U.S. was itself a party

[£2]

and its conduct was at issue.) reversed on other grounds by 124 S.Ct. 2739 (2004). Mexico’
interests are further underscored by the fact that thisis a case between Mexico and its currern)i

and former citizens, based on money allegedly held by Mexican banksin Mexico. Mexico al

has a greater interest in having its own trust and tort laws apply in cases involving money he
by Mexican banks because the application of uniform regulations to Mexican banks serves
Mexico’'s commercial interests. In contrast, California’ sinterest in having its common law

apply extraterritorially to foreign bank accountsis difficult to articulate. 1ndeed, thereislitt

indication that the Californiacommon law at issue in this case was meant to apply to condug¢

occurring in foreign nations. See Restatement 8 6 comment e (stating that courts should tak

m

18Although the Court hasheld abovethat defendant hasnot shownthat thereisaserious
threattofederal foreign %ol icy intereststhat meritsdeclari n? thebracero statuteunconstitutional
thestandard arti cul ated by the Restatement issomewhat differentinthat itinstructscourtstofavor
application of whichever law furthers* harmoniousrel ationsbetween statesand. . . facilitate[ 5]
commercial intercourse between them.” Restatement 8 6 comment d. The Court finds that
applying the substantive law of Mexico, rather than thelaw of California, better servesthose
interests.
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account of the purpose the enacting legislature or court had in creating the rule at issue and i
there are no ascertainabl e intentions on the specific subject involved, “the court is under no
compulsion to apply the statute™).

Factor (d) also pointsto Mexican law, as Mexico likely administered the savings fung
with itsown legal and political system in mind. In contrast, the braceros were unlikely to hg
relied upon the protections of Californialaw in making their savings fund contributions.

With respect to factor (€), which references the policies underlying the particular fielg
of law, nothing in the record indicates that either state’s law more effectively furthersthe

policies underlying unjust enrichment and conversion, and therefore this factor is neutral.

Factor (f), “ certainty, predictability and uniformity of result,” favorsthe law of Mexig

Application of Mexican law would discourage forum shopping, see Restatement § 6 comme
I, because Mexican law could be applied no matter where a bracero suit is brought. Thisalg
provides for auniform result since, although braceros worked in several states, they all sharg
common ties to Mexico.

Only factor (g) favors application of Californialaw. Californialaw is much easier to
apply given the Court’ s familiarity with the domestic legal system. However, the Restateme
explains that this factor “should not be overemphasized” because the other factors carry gre;
importance. Restatement § 6 comment j.

In addition to the factors in section 6 of the Restatement, the Court also finds relevant
the factors provided in section 221, which governs actions for restitution. In addition to
referencing the section 6 factors outlined above, section 221 also provides five additional
factorsto be analyzed:

(a) the place where arelationship between the parties was
centered, provided that the receipt of enrichment was substantially
Egl)attﬁg E)(I)atg; v(/(?lgleotrr]lsehi)pe’nefit or enrichment was received,

(c) the place where the act conferring the benefit or enrichment
was done,

(d) the domicil, residence, nationality, place of incorporation and
place of business of the parties, and

(e) the place where a physical thing, such asland or a chattel,
which was substantially related to the enrichment, was situated at
the time of the enrichment.
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These contacts are to be evaluated according to their relative
importance with respect to the particular issue.

Restatement § 221(2).

—_—

These factors further support application of Mexican law. Factors (a), (b) and (d) eag
strongly favor Mexico. The relationship between the partiesin this action was centered in
Mexico and the savings funds were received in Mexico. The nationality of all the parties, at
least at the time the unjust enrichment originally occurred, was Mexican. Factor (c) is
ambiguous since several acts, both in Mexico and the United States, |ed up to the conferral al
the benefit of the savings accounts upon the M exican banks. Factor (€) does not apply becau
thereisno land or chattel in dispute.

Therefore, application of the Restatement’ s conflict of law principlesindicates that
Mexican law should apply to plaintiffs’ remaining claims.

111
111
111
111
111
111
111
CONCLUSION

For the reasons stated above, defendants’ motion to dismissis hereby DENIED. The
Court further concludes that Mexican law applies to plaintiff’ s remaining claims.

All parties are further ORDERED to appear for atelephonic case management
conference on Friday, June 24, 2005 at 10:00 a.m. to set a schedule for future motions to

dismiss.
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ITISSO ORDERED.

Dated: June 16, 2005

G:\CRBALL\2001\0892\Order 9a amended mex ds mtd.wpd

/s]
CHARLES R. BREYER
UNITED STATESDISTRICT JUDGE
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