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LEXSEE 138 F. SUPP. 2D 773
INTERNET DOORWAY, INC. d/b/a NETDOOR AND NETDOOR.COM, PLAIN-
TIFF VS. SIDNEY PARKS; STAN PARKER; KEITH PETERS; CONNIE DAVIS;
AND JOHN DOES 1 THROUGH 4, DEFENDANTS
CIVIL ACTION NO. 3:00CV405BN

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF
MISSISSIPPI, JACKSON DIVISION

138 F. Supp. 2d 773; 2001 U.S. Dist. LEXIS 5128

April 9, 2001, Decided

DISPOSITION:  [**1] Motion to Dismiss of Defen- Davis, she falsified the "from" header to make the e-mail

dant Davis for Lack of Personal Jurisdiction [11-1] de-
nied.

COUNSEL.: For INTERNET DOORWAY, INC., plain-
tiff: Eddie J. Abdeen, EDDIE J. ABDEEN, ATTOR-
NEY, Laurel, MS.

For CONNIE DAVIS, defendant: G. Todd Burwell,
LATHAM & BURWELL, PLLC, Jackson, MS.

JUDGES: William H. Barbour, Jr., UNITED STATES
DISTRICT JUDGE.

OPINION BY: William H. Barbour, Jr.
OPINION

[*774] OPINION AND ORDER

This cause is before the Court on the Motion to
Dismiss for Lack of Personal Jurisdiction of Defendant
Connie Davis. Having considered the Motion, the Re-
sponse, and the Rebuttal, the Court finds that the Motion
is not well taken and should be denied.

I. Factual Background and Procedural History

Plaintiff Internet Doorway (*'Internet Doorway") has
filed suit against Defendants, including Connie Davis
("Davis"™), a resident of Texas, asserting claims for viola-
tions of the Lanham Act, 15 U.S.C. § 1125, as well as for
the state law tort of trespass to chattels. According to
Internet Doorway, Davis sent an unsolicited e-mail * to
persons all over the world, including Mississippi resi-
dents, advertising a pornographic web-site. Internet
Doorway further alleges that on the [**2] e-mail sent by

appear to have been sent from an Internet Doorway ac-
count. Internet Doorway further maintains that many of
the recipients of Davis' e-mail complained to Internet
Doorway and to their own Internet service providers.
Internet Doorway argues that because of the e-mail, the
goodwill of Internet Doorway in the community has been
damaged, and the personnel of Internet Doorway ex-
pended time and resources individually responding to
every complaint. Currently before the Court is the Mo-
tion to Dismiss of Davis. The Court will now consider
the Motion.

1 Itis not clear from the facts presented to the
Court whether there was a single e-mail adver-
tisement that was repeatedly sent to numerous re-
cipients, or whether there were several different
e-mail advertisements that were sent to numerous
recipients. While this distinction is not important
to the substantive reasoning of the Court, it does
raise a question as to whether the term "e-mail"
or "e-mails" should be used, and whether the term
"e-mails" is even grammatically correct, consid-
ering the term "mails" is not. Without answering
this question, in order to simplify matters, when
the Court refers in the singular to the "e-mail" al-
legedly sent by Davis, the Court intends to in-
clude the entirety of the solicitations sent by
Davis via e-mail which Internet Doorway alleges
were violative of law.

[**3] Il. Analysis

Defendant Davis asserts that she should be dis-
missed from this action on the basis that this Court lacks
personal jurisdiction over her in this matter. Before ana-
lyzing the issue of personal jurisdiction, the Court notes
that there are apparently two independent grounds for
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subject matter jurisdiction in this case. As Internet
Doorway has alleged a violation of the Lanham Act, 15
U.S.C. § 1125, this court has federal question jurisdiction
based upon 28 U.S.C. § 1331. In addition, in regard to
the state tort claim of Internet Doorway for trespass to
chattels, there appears to be complete diversity between
the parties. Although the ad damnmum clause of the
Complaint does not seek a specific monetary amount in
damages, it is [*775] assumed that Internet Doorway is
seeking damages in excess of $ 75,000, exclusive of
costs and interest, as the Complaint of Internet Doorway
asserts that this Court has diversity of citizenship juris-
diction pursuant to 28 U.S.C. § 1332. Accordingly, this
Court apparently has both federal question and diversity
of citizenship jurisdiction over this matter. Thus, as De-
fendant [**4] Davis has alleged a lack of personal juris-
diction, the Court must consider whether the require-
ments for personal jurisdiction differ with regard to ei-
ther federal question or diversity of citizenship jurisdic-
tion.

In Burstein v. State Bar of Cal., 693 F.2d 511 (5th
Cir. 1982), the United States Court of Appeals for the
Fifth Circuit addressed the requirements for personal
jurisdiction in a federal question case. In interpreting
Rule 4(e) of the Federal Rules of Civil Procedure, the
court held that in federal question cases where the federal
statute in question does not provide for service of proc-
ess, "a federal court, even in a federal question case, can
use a state long-arm statute only to reach those parties
whom a court of the state could also reach under it." Id.
at 514. As the Lanham Act does not provide for service
of process in this situation, this Court must look to the
Mississippi  long-arm statute in order to determine
whether personal jurisdiction exists over Davis. Thus, in
a situation such as this, there is no difference in the re-
quirements for personal jurisdiction whether there is a
federal question or a diversity of citizenship basis [**5]
for subject matter jurisdiction.

Accordingly, in an action based on diversity, two re-
quirements must be met in order for a federal court to
exercise personal jurisdiction over a non-resident defen-
dant. First, the requirements of the long-arm statute of
the state in which the court sits must be satisfied. Sec-
ond, such exercise of personal jurisdiction must not of-
fend traditional notions of fair play and substantial jus-
tice under the Due Process Clause of the Fourteenth
Amendment. Rittenhouse v. Mabry, 832 F.2d 1380, 1382
(5th Cir. 1987); DeMelo v. Toche Marine, Inc., 711 F.2d
1260, 1264-65 (5th Cir. 1983); Product Promotions, Inc.
v. Cousteau, 495 F.2d 483, 489 (5th Cir. 1974).

Turning to the first issue of the analysis, the Missis-
sippi long-arm statute allows a court to exercise personal
jurisdiction over an out of state defendant who: (1)
makes a contract with a resident of this state to be per-

formed in whole or in part by any party in this state; (2)
commits a tort in whole or in part in this state against a
resident or nonresident of this state; or (3) does any busi-
ness or performs any character of work or service in this
state. [**6] Miss. Code Ann. § 13-3-57 (2000). As the
claims of Internet Doorway are not based upon a contract
with a Mississippi resident, the "contract prong" of the
Mississippi long-arm statute cannot be the basis for per-
sonal jurisdiction in this action. However, Internet
Doorway argues that Davis was "doing business" in Mis-
sissippi when she sent the unsolicited e-mail advertise-
ment, and that the actions of Davis constitute a tort that
was committed at least in part in Mississippi.

The general requirements for jurisdiction under the
"doing business prong" of the Mississippi long-arm stat-
ute are that: "(1) the nonresident...must purposefully do
some act or consummate a transaction in Mississippi; (2)
the cause of action must either arise from or be con-
nected with the act or transaction; and (3) the assumption
of jurisdiction by Mississippi must not offend traditional
notions of fair play and substantial justice." Gross v.
Chevrolet Country, Inc., 655 So. 2d 873, 877 (Miss.
1995)(citing Rittenhouse v. Mabry, [*776] 832 F.2d
1380, 1384 (5th Cir. 1987)). 2 Under the facts of the case
sub judice, when Davis allegedly transmitted the e-mail
to a recipient or recipients [**7] in Mississippi, it was an
attempt to solicit business for a particular web-site. Thus,
Davis committed a purposeful act that occurred in Mis-
sissippi, just as if she had sent via United State Mail a
letter to a Mississippi resident advertising a particular
product or service. The Court further finds that although
a nexus is not required between the act in Mississippi
and the conduct complained of, such exists here. As for
whether the exercise of personal jurisdiction would of-
fend traditional notions of fair play and substantial jus-
tice, this question will be answered in the second part of
the Court's analysis in regard to whether the require-
ments of due process have been met. * Thus, at this point
in the proceedings, the Court finds that Davis was "doing
business" within the contemplation of the Mississippi
long-arm statute.

2 In 1991, the Mississippi legislature abolished
the "nexus" requirement in order for a court to
exercise in personam jurisdiction. Gross, 655 So.
2d at 878. Thus, under the current version of the
long-arm statute, a plaintiff need not demonstrate
a connection between the act or transaction that
occurred in Mississippi and the claims asserted in
the law suit.
[**8]

3 The Court is aware that the Mississippi Su-
preme Court has stated that the activities of a
non-resident defendant must be of "a continuing
and substantial...nature that we regard [her] doing
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business here within the meaning and contempla-
tion of section 13-3-57." McDaniel v. Ritter, 556
So. 2d 303, 309 (Miss. 1989). However, this lan-
guage seems to clarify the last portion of the "do-
ing business"” test as to whether the requirements
of due process have been met. This issue will be
discussed later in this Opinion.

Internet Doorway next asserts that in personam ju-
risdiction exists under the "tort" prong of the Mississippi
long-arm statute. "Under the tort prong of the Mississippi
long-arm statute, personal jurisdiction is proper if any
element of the tort (or any part of any element) takes
place in Mississippi.” Allred v. Moore & Peterson, 117
F.3d 278, 282 (5th Cir. 1997), cert. denied, 522 U.S.
1048, 139 L. Ed. 2d 637, 118 S. Ct. 691 (1998). In addi-
tion, the Mississippi Supreme Court has stated that:

the tort is not complete until [**9] the
injury occurs, and if the injury occurs in
this State, then, under the...statute, the tort
is committed, at least in part, in this State,
and personam jurisdiction of the nonresi-
dent tort feasor is conferred upon the Mis-
sissippi court.

Smith v. Temco, 252 So. 2d 212, 216 (Miss. 1971). Ac-
cordingly, Internet Doorway argues that there is personal
jurisdiction under the tort prong of the long-arm statute
as Mississippi is where the injuries allegedly suffered by
Internet Doorway occurred.

Davis counters that under Mississippi law, the con-
sequences of a tort are distinguishable from the injury
caused by a tort. Davis is correct in that the Fifth Circuit
has stated that "consequences stemming from the actual
tort injury do not confer personal jurisdiction at the site
or sites where such consequences happen to occur." All-
red, 117 F.3d at 282. The court reasoned that "Missis-
sippi does not permit damages to serve as a proxy for
injury in the personal jurisdiction calculus. The concepts
are distinct and we must endeavor not to conflate the
existence of an injury-and hence the completed tort-with
the presence of its economic consequences.” [**10] Id.
at 283 (emphasis in original). Therefore, the question
before this Court is whether the injury allegedly suffered
by Internet Doorway occurred in Texas, from [*777]
where the e-mail was allegedly sent by Davis, or in Mis-
sissippi where it was received, opened, and read by a
Muississippi resident or residents.

The United States District Court for the Northern
District of Mississippi has addressed this general issue in
Lofton v. Turbine Design, Inc., 100 F. Supp. 2d 404
(N.D. Miss. 2000). There, the plaintiff, a resident of Mis-
sissippi, sued the defendants, all residents of Florida, for,

among other torts, libel and slander, alleging that state-
ments placed by the defendants on a web-site in Florida
and read by residents of Mississippi constituted defama-
tion. The question before that court was whether, in the
context of defamation, the "injury,” as opposed to the
"consequences” of the tort, occurred in Florida or in Mis-
sissippi. The court held that personal jurisdiction did
exist under the "tort" prong of the Mississippi long-arm
statute, stating:

the plaintiffs have effectively argued
that the torts of libel and slander are not
complete until publication, [**11] and
upon publication in Mississippi, the tort is
complete and would satisfy the require-
ments of the Mississippi long-arm statute.
The plaintiffs allege, with evidentiary
support, that the defendants committed
the torts of defamation, libel and slander,
at least in part, through their activities in
Mississippi. These activities include pub-
lishing the alleged defamatory informa-
tion complained of on the Internet via [the
defendant's] website, allowing access and
publication within the State of Mississippi
and among Mississippi residents. This is
sufficient to establish a prima facie case
of personal jurisdiction under the "tort"
prong of Mississippi's long-arm statute."

Id. at 409.

There are two important differences between the
facts in Lofton and those sub judice. First, the medium of
communication in Lofton was a web-site which is pas-
sive and must be accessed by the reader, whereas the
medium in the instant case is an e-mail, which was ac-
tively sent to the recipient in hopes that the recipient
would read its contents and patronize the web-site it was
promoting. Second, the tort alleged in this cause of ac-
tion is trespass to chattels as opposed [**12] to defama-
tion. As for the first difference, the Court finds that the
active as opposed to passive nature of e-mail weighs in
favor of finding personal jurisdiction. In regard to the
difference in torts, the question becomes when does the
"injury" occur when an e-mail is sent that allegedly con-
stitutes trespass to chattels.

Assuming the e-mail was sent by Davis from Texas,
if the e-mail had never been received or "opened"” by the
Muississippi recipient, no injury would have befallen
Internet Doorway in this forum. Accordingly, the tort
was complete when the e-mail was opened by the recipi-
ent, not when it was transmitted by Davis. Therefore, the
"injury" occurred in Mississippi, and the tort, as alleged,



Case 5:07-cv-01389-RS Document 118-6

Filed 07/19/2007 Page 4 of 5

Page 4

138 F. Supp. 2d 773, *; 2001 U.S. Dist. LEXIS 5128, **

took place in part in Mississippi. Consequently, the dif-
ference in torts between that alleged in Lofton and that
alleged in the case sub judice is of little import. For these
reasons, the Court finds Lofton to be on point, and finds
its reasoning persuasive. The Court chooses to follow its
holding and finds that in personam jurisdiction exists in
this case under the "tort" prong of the Mississippi long-
arm statute.

Now that Internet Doorway has satisfied the first
part [**13] of the analysis to determine whether per-
sonal jurisdiction exists, the Court must determine
whether the exercise of in personam jurisdiction in the
case sub judice would be violative of the due process
rights of Davis. In order to comport with due process
requirements, a non-resident must have "certain mini-
mum [*778] contacts with [the forum] such that the
maintenance of the suit does not offend the traditional
notions of fair play and substantial justice." International
Shoe Co. v. Washington, 326 U.S. 310, 90 L. Ed. 95, 66
S. Ct. 154 (1945). A defendant's "conduct in connection
with the forum state must be such that he 'should rea-
sonably anticipate being haled into court' in the forum
state." Latshaw v. Johnston, 167 F.3d 208, 211 (5th Cir.
1999)(citation omitted). The Fifth Circuit has given
guidance in making such a determination stating:

The Due Process Clause protects an indi-
vidual's liberty interest in not being sub-
ject to the binding judgments of a forum
with which the individual has established
no meaningful "contacts, ties, or rela-
tions." Burger King Corp. v. Rudzewicz,
471 U.S. 462, 474, 105 S. Ct. 2174, 2183,
85 L. Ed. 2d 528 (1985). [**14] Requir-
ing that individuals "have fair warning
that a particular activity may subject
[them] to the jurisdiction of a foreign sov-
ereign," Shaffer v. Heitner, 433 U.S. 186,
218, 97 S. Ct. 2569, 2587, 53 L. Ed. 2d
683 (1977) (Stevens, J., concurring), the
Due Process Clause "gives a degree of
predictability to the legal system that al-
lows potential defendants to structure
their primary conduct with some mini-
mum assurance as to where that conduct
will and will not render them liable to
suit." Burger King, 471 U.S. at 474, 105
S. Ct. at 2183, citing World-Wide Volks-
wagen Corp. v. Woodson, 444 U.S. 286,
297, 100 S. Ct. 559, 567, 62 L. Ed. 2d 490
(1980).

Dickson Marine, Inc. v. Panalpina, Inc., 179 F.3d 331,
336 (5th Cir. 1999).

When the activities that establish personal jurisdic-
tion are also the basis of the suit in question, a "'relation-
ship among the defendant, the forum and the litigation' is
the essential foundation of in personam jurisdiction.” Id.
Contacts of this type allow a forum to invoke "specific
jurisdiction." Helicopteros Nacionales de Colombia, S.A.
v. Hall, 466 U.S. 408, 414 n.8, 80 L. Ed. 2d 404, 104 S.
Ct. 1868 (1984). [**15] However, when the contacts
have noting to do with the subject matter of the litigation,
the forum is said to exercise "general jurisdiction.” Id. at
414 n.9. Under such circumstances, "defendants can be
subject to general in personum jurisdiction if they have
‘continuous and systematic' contacts with the forum
state.” Dickson Marine, 179 F.3d at 336 (citing Perkins
v. Benguet Consol. Mining Co., 342 U.S. 437, 445, 96 L.
Ed. 485, 72 S. Ct. 413 (1952).

Whether the Court exercises specific or general ju-
risdiction in this matter is important. As the Court noted
earlier, in regard to the "doing business" prong of the
Mississippi long-arm statute, the Mississippi Supreme
Court has stated that the activities of a non-resident de-
fendant must be of "a continuing and substantial...nature
that we regard [her] doing business here within the
meaning and contemplation of section 13-3-57." McDan-
iel v. Ritter, 556 So. 2d 303, 309 (Miss. 1989). The words
"continuing” and "substantial" echo the language "con-
tinuous" and "systematic" which is used to determine
whether due process has been met when a court exercises
general as opposed [**16] to specific in personam juris-
diction. Accordingly, if the Court finds that no connec-
tion exists between the complained of event and the con-
tacts with the forum and exercises general jurisdiction,
whether Davis is subject to the "doing business™ prong of
the Mississippi long-arm statute depends upon whether
her contacts with Mississippi were "continuing” and
"substantial."

The Court finds that the exercise of personal juris-
diction in this case would invoke the specific rather than
the general [*779] jurisdiction of this Court as the com-
plained of e-mail is the contact with Mississippi that is
used to establish personal jurisdiction. Indeed, even a
single contact can support specific jurisdiction. Bearry v.
Beech Aircraft Corp., 818 F.2d 370, 374 (5th Cir. 1987).
Therefore, the Court need not assess either for purposes
of the "doing business" prong of the Mississippi long-
arm statue or Fourteenth Amendment due process
whether Davis' contacts with Mississippi were "continu-
ing" and "substantial” or "continuous" and "systematic."”
Thus, in order to assess whether the exercise of in per-
sonam jurisdiction by this Court would satisfy due proc-
ess requirements, the Court need [**17] only consider
whether Davis has the necessary minimum contacts with
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Mississippi, and whether the maintenance of this suit in
this Court would offend the traditional notions of fair
play and substantial justice. *

4 The Court is aware of the decision of the Fifth
Circuit in Mink v. AAAA Development LLC, 190
F.3d 333 (5th Cir. 1999) in which the Court ad-
dressed whether the defendant's maintenance of a
web-site that is accessible in the forum state via
the Internet, where the defendant has no other
contacts with the forum state, can be the basis for
in personam jurisdiction. The court used a sliding
scale based upon the level of interaction between
the web-site and the user. While this analysis
works well in the context of a web-site, the Court
finds that it is inapplicable to the case sub judice
as the alleged contact is not via an Internet web-
site, but through an e-mail actively sent by De-
fendant.

As stated above, specific in personam jurisdiction
can be supported by a single contact. [**18] Accord-
ingly, the Court finds that Davis' act of sending the com-
plained of e-mail to a Mississippi resident is that single
contact, and Davis has the requisite "minimum contacts"
with Mississippi. "Once a plaintiff has established mini-
mum contacts, the burden shifts to the defendant to show
the assertion of jurisdiction would be unfair.” Wien Air
Alaska, Inc. v. Brandt, 195 F.3d 208, 215 (5th Cir.
1999). Furthermore, in order to "show that an exercise of
jurisdiction is unreasonable once minimum contacts are
established, the defendant must make a ‘compelling case'
against it." Id. Accordingly, the Court now turns to the
"traditional notions of fair play and substantial justice"
analysis. In order to make this determination, generally, a
court weighs: (1) the burden on the defendants; (2) the
forum state's interest in adjudicating the dispute; (3) the
plaintiff's interest in obtaining convenient and effective
relief; (4) the interest of the interstate system in the most
efficient resolution of disputes; and (5) the collective

interests of states in furthering important substantive
social policies. Id. After considering these factors, the
Court finds that they [**19] are neutral and do not favor
one party over the other. In addition, while Davis has
made the allegation, she has not met her burden in show-
ing how the exercise of in personam jurisdiction by this
Court would be unfair.

Assuming for the purposes of the determination of
the Motion to Dismiss that the allegations against Davis
are true, she apparently manipulated this e-mail to show
that it was being sent from an Internet Doorway account.
She then sent the e-mail to persons presumably all over
the country and the world. By doing this, Davis had to
have been aware that the e-mail would be received and
opened in numerous fora, including Mississippi. Accord-
ingly, the Court finds that it would be neither "unfair"”
nor “unjust" to subject her to personal jurisdiction in
Mississippi. By sending an e-mail solicitation to the far
reaches of the earth for pecuniary gain, one does so at
her own peril, and cannot then claim that it is not rea-
sonably foreseeable that she will be haled into court in a
distant jurisdiction to answer for the [*780] ramifica-
tions of that solicitation. For these reasons, the Court
finds that the exercise of in personam jurisdiction over
Defendant Davis is appropriate, [**20] and the Motion
to Dismiss is denied.

I11. Conclusion

Based on the reasons set forth in this Opinion and
Order:

IT IS THEREFORE ORDERED that the Motion to
Dismiss of Defendant Davis for Lack of Personal Juris-
diction [11-1] is denied.

SO ORDERED this the 9th day of April, 2001.
William H. Barbour, Jr.
UNITED STATES DISTRICT JUDGE
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