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SAN JOSE, CALI FORNI A JUNE 23, 2008

PROCEEDI NGS

( WHEREUPON, COURT CONVENED AND THE
FOLLOW NG PROCEEDI NGS WERE HELD: )

THE CLERK: CALLI NG CASE NUMBER 07- 1389,
THE FACEBOOK, | NC., VERSUS CONNECTU, LLC

THE COURT: DO YOU KNOW THE PARTI ES?

THE CLERK: THEY' RE SI TTI NG OVER HERE
(1 NDI CATI NG) .

LI Z.

THE CLERK: YES. TESTING ONE, TWO.

THE COURT: STATE YOUR APPEARANCES.

MR. CHATTERJEE: GOOD MORNI NG, YOUR
HONOR. NEEL CHATTERJEE REPRESENTI NG FACEBOOK, MARK
ZUCKERBERG, A NUMBER OF OTHER | NDI VI DUAL PARTI ES TO
THE MASSACHUSETTS ACTI ONS EXCEPT EDUARDO SAVERI N.

W TH ME TODAY ARE MY COLLEAGUES SUSAN
RESLEY AND MONTE COOPER WHO W LL BE ASSI STING ME I N
THE HEARI NG TODAY.

THE COURT: VERY WELL.

MR. MOSKO: GOOD MORNI NG. SCOTT MOSKO.
LET ME -- THERE'S GOING TO BE A BIT OF AN
| NTRODUCTI ON HERE. FOR THE PURPOSES OF THE MOTI ON

THAT FACEBOOK HAS FI LED, | AM NOT REPRESENTI NG
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CONNECTU; HOWEVER, | DO REPRESENT CONNECTU I N THE
UNDERLYI NG CASE.

THE COURT: AH

MR. MOSKO: AND | DO REPRESENT THE OTHER
DEFENDANTS.

WTH ME THI'S MORNI NG | S DAVI D BARRETT,
STEVEN HOLTZMAN, AND EVAN PARKE WHO ARE
REPRESENTI NG CONNECTU ON THE MOTI ON CONCERNI NG THE
SETTLEMENT | SSUES.

ALSO MY PARTNER JOHN HORNI CK.

THE COURT: MR. HORNI CK. DO | HAVE A
THI RD PARTY?

MR. CHATTERJEE: YOUR HONOR, THERE | S ONE
THI RD PARTY HERE WHI CH IS ROBERT HAWK, WHO | S FROM
THE HELLER EHRMAN FI RM AND HE REPRESENTS EDUARDO
SAVERI N | N THE MASSACHUSETTS ACTI ON

AND | WANT TO MAKE SURE THAT | UNDERSTOOD
CORRECTLY, MR. HORNICK IS NOT ADM TTED IN THI S CASE
BUT I N THE MASSACHUSETTS CASE, AND | WANT TO
UNDERSTAND | F HE' S REPRESENTI NG CONNECTU OR
CONNECTU AND THE THREE | NDI VI DUALS WHO ARE
PLAI NTI FFS I N THAT CASE.

THE COURT: ALL RIGHT. AND | HAVE KALAMA
LUI - KWAN.

MR. LUl - KWAN: YES, YOUR HONOR.

U S. COURT REPORTERS
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THE COURT: WHO DO YOU REPRESENT?

MR. LUl - KWAN: FENW CK & WEST AND - -
SORRY.

KALAM LUI - KMAN FROM FENW CK & WEST. I
REPRESENT FENW CK & WEST AND MR. GREGORY ROUSSEL
WHO ARE THI RD PARTIES I'N THI' S ACTI ON.

MR. CHATTERJEE: YOUR HONOR, |'M SORRY,
DON' T MEAN TO | NTERRUPT.

THE COURT: YES.

MR. CHATTERJEE: BUT BEFORE WE BEGI N THE
PROCEEDI NGS, WE HAD HAD A DI SCUSSI ON BEFORE ABOUT
SEALI NG THE COURTROOM

THE COURT: THAT WAS THE | SSUE | WAS
ABOUT TO RAI SE.

ARE THERE | NDI VI DUALS HERE WHO ARE NOT
PARTI ES OR ATTORNEYS FOR PARTI ES I NVOLVED I N THI S
CASE?

MR. O BRI EN: YES, YOUR HONOR.

MR. ROSENBLATT: YES, YOUR HONOR.

THE COURT: THE PARTI ES HAVE REQUESTED,
SI NCE THE NATURE OF THI S MOTI ON CONCERNS A
CONFI DENTI AL SETTLEMENT, TO HAVE THE PROCEEDI NGS
CONDUCTED I N A SEALED PROCEEDI NG, AT LEAST
I NI TI ALLY SO THAT | CAN UNDERSTAND THE NATURE OF

THE MOTI ON AND DECI DE ON A COURSE OF ACTI ON.
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ORDI NARI LY MATTERS PENDI NG BEFORE THI S
COURT ARE CONDUCTED I N PUBLIC, AND IT I S RARE THAT
WE CLOSE OUR COURTROOM

THERE ARE ClI RCUMSTANCES UNDER WHI CH WE DO
I N CRI M NAL CASES, AS A MATTER OF COURSE. I T' S
RARE THAT WE DO SO IN CIVIL CASES, ALTHOUGH Gl VEN
THE NATURE OF SOME OF THE TECHNOLOGY WE GET
| N\VOLVED W TH I N THI S COURT THERE ARE OCCASI ONS
WHEN WE CLOSE OUR COURTROOM I N CIVIL CASES AS WELL.

| THI NK THAT | WOULD BE ABLE TO BETTER
HAVE A FRANK DI SCUSSI ON ABOUT THE NATURE OF THI S
MOTION IF I DO SO IN A CLOSED COURTROOM  AND SO |
DO | NTEND TO CLOSE THE COURTROOM TO SEAL THE RECORD
OF THESE PROCEEDI NGS.

BEFORE | DO, LET ME SEE I F | HAVE ANY
OBJECTI ONS.

MR. O BRI EN: l'"M CHRI'S O BRIEN W TH " THE
MERCURY NEWS. " JUST TO CLARI FY WHAT YOU' RE ASKI NG,
ARE YOU PLANNI NG TO BRI EFLY CLOSE THE COURTROOM AND
THEN READM T US OR ARE YOU PLANNI NG TO CLOSE THE
COURTROOM FOR THE WHOLE HEARI NG THAT YOU RE
PLANNI NG TO HAVE?

THE COURT: WELL, | DON T KNOW THE ANSWER
TO THAT YET.

| DO I NTEND TO EXCUSE YOU OR ANY PERSON
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WHO IS NOT A LAWER FOR ONE OF THE PARTI ES OR ONE
OF THE PARTI ES FOR PURPOSES OF HEARI NG THE MOTI ON.

AND | F DURI NG THE COURSE OF THE MOTI ON
DETERM NE THAT THERE ARE MATTERS THAT SHOULD BE ON
THE PUBLI C RECORD, THEN | WOULD OPEN THE COURTROOM
FOR THAT PURPOSE.

MR. O BRI EN: WELL, I N THAT CASE WE WOULD
REQUEST THAT YOU ALLOW US TO CONTEST THAT AND HAVE
AN ATTORNEY PRESENT TO ARGUE OUR CASE ABOUT WHAT
THE COURT SHOULD DO.

THE COURT: DO YOU HAVE SOMEONE HERE
TODAY WHO | S PREPARED TO ARGUE THAT?

MR. O BRIEN: WE DON T. WE HAVE HEARD
FOR THE FI RST TI ME THAT YOU ARE PLANNI NG TO CLOSE
I T.

THE COURT: YES. ANY OTHER OBJECTI ON?

MR. MCCULLAGH: YOUR HONOR, DECLAN
MCCULLAGH FOR CNET, A SUBSI DI ARY OF CBS NEWS.

WE HAVE THE SAME CONCERNS, AND WE WOULD
ALSO REQUEST A CONTI NUANCE AND UNTI L WE CAN RETAI N
COUNSEL, BRI NG OUR OUTSI DE COUNSEL DOWN TO SUPPORT
OUR FI RST AMENDMENT RI GHT TO OPEN COURT
PROCEEDI NGS.

THE COURT: YES.

MR. ROSENBLATT: AND JOEL ROSENBLATT FOR

U S. COURT REPORTERS




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

BLOOMBERG NEWS. THE SAME OBJECTI ON. | UNDERSTAND
THAT A FRANK DI SCUSSI ON WOULD HAPPEN W THOUT US
AROUND. SOMETI MES -- YOU HAVE ALWAYS BEEN VERY
SENSI TIVE TO THI S | SSUE, AND | APPRECI ATE THAT BUT
THERE SEEMS TO BE SOMETIMES A -- | DON' T
UNDERSTAND. | HAVE LOOKED AT THE DOCKET. WHY - -
WHAT | S THE ARGUMENT?

THE PRESS HASN' T BEEN SHOWN FOR THE
ARGUMENT WHY | T SHOULD BE CLOSED. | UNDERSTAND
| T"S A PREFERENCE, BUT WHEN IS IT A NEED VERSUS A
PREFERENCE AND THAT'S OUR CONCERN. AND WE WOULD
ALSO LI KE TO HAVE AN ATTORNEY PRESENT | F YOU' RE
GOl NG TO CLOSE I T.

THE COURT: |, OF COURSE, | WANT TO Gl VE
THE PARTI ES AN OPPORTUNI TY TO EXPLAIN TO ME THE
Cl RCUMSTANCES THAT BRI NG THEM BEFORE THE COURT.

THIS IS A CASE WHERE THEY REACHED A
SETTLEMENT WHI CH THEY WOULD NOT OTHERW SE PUT I N
THE PUBLI C DOMAI N EXCEPT FOR SOME PART OF IT.

AND SO I'T I S ALWAYS OF CONCERN TO THE
COURT TO CLOSE | TS PROCEEDI NGS TO MEMBERS OF THE
PUBLI C.

| FI RMLY BELI EVE THAT | F PARTI ES BRI NG A
LAWSUI T TO A PUBLI C FORUM SUCH AS THE COURTS,

THOSE -- THEY CHOOSE TO CONDUCT THEI R BUSI NESS | N

U S. COURT REPORTERS




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

PUBLI C.

HOWEVER, EVEN IN A PUBLIC TRI AL, PARTI ES
COME TO A PO NT I N THEI R CASE WHERE THEY WANT TO
CONDUCT PROCEEDI NGS | N CHAMBERS BEFORE THE JUDGE,
OR COME TO A DI SCLOSURE BETWEEN THE TWO OF THEM
THAT ARE PRI VI LEGED AND THAT THEY WANT TO KEEP
CONFI DENTI AL FROM THE PUBLI C W TH THE | DEA THAT
SOMVE PARTS OF |I'T WOULD BE PUT ON THE PUBLI C RECORD.

| * VE MADE A JUDGMENT THAT IT WOULD BE
BENEFI CI AL TO THE COURT TO AT LEAST HEAR THE NATURE
OF THI S DI SPUTE THAT COMES OUT OF A CONFI DENTI AL
PART OF THEIR PROCESS IN A CLOSED COURTROOM AND
THEN TO MAKE A JUDGMENT ABOUT WHAT, | F ANY, PART OF
THAT SHOULD BE CONDUCTED | N PUBLI C PROCEEDI NGS.

BOTH OF THESE ARE LAWSUI TS THAT WERE
PENDI NG, AS | UNDERSTAND | T, I N PUBLI C PLACES AND
DEPENDI NG ON WHAT HAPPENS HERE, | T MAY RETURN TO
THAT FORUM, BUT | DO WANT TO HAVE THE BENEFI T OF AT
LEAST HAVI NG A CONVERSATI ON W TH THE PARTIES IN A
CLOSED COURTROOM  AND NOTW THSTANDI NG THE
OBJECTI ONS AND A REQUEST FOR A DELAY, |'M GOl NG TO
ASK THE CLERK OF COURT TO CLOSE THE COURTROOM

| " LL ASK THE ASSI STANCE OF THE PARTIES TO
| DENTI FY THEI'R CLI ENTS OR OTHER MEMBERS OF THEI R

FIRM AND | WLL SET UP A TIME TO Gl VE THOSE WHO
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ARE EXCLUDED AN OPPORTUNI TY TO MAKE ANY OBJECTI ONS.
AND | W LL DO My BEST TO ADVI SE YOU AT SOME POl NT
DURI NG THE COURSE OF THESE PROCEEDI NGS | F | DECI DE
TO OPEN I'T SO THAT YOU CAN TAKE ADVANTAGE OF COM NG
BACK | NTO THE COURTROOM

BUT AT THI'S POINT | I NTEND TO CLOSE THE
COURTROOM

SO - -

( PAUSE | N PROCEEDI NGS. )

THE COURT: | PRESUME | T WON'T BE
NECESSARY TO CALL THE MARSHALS.

WOULD YOU ASSI ST I N JUST | DENTI FYI NG YOUR
CLI ENTS AND THOSE | NDI VI DUALS.

MR. CHATTERJEE: YES, YOUR HONOR. ON THE
FACEBOOK SIDE IT"'S THE FI RST TWO ROWS ON YOUR
Rl GHT- HAND SI DE.

THE COURT: ALL RI GHT.

( PAUSE | N PROCEEDI NGS. )

THE COURT: SO THE PARTI ES ARE SATI SFI ED
THAT IN THE COURTROOM, AT LEAST I N THAT PART, |'LL
CONTROL THI S PART UP HERE, ARE | NDI VI DUALS WHO YOU
WOULD REGARD AS COVERED BY ANY OF THE PRI VI LEGES
AND CONFI DENTI ALI TI ES APPLI CABLE TO YOUR SETTLEMENT
PROCESS?

MR. CHATTERJEE: YES, YOUR HONOR.

10

U S. COURT REPORTERS




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MR. MOSKO: ON BEHALF OF THE DEFENDANTS,
YES, YOUR HONOR.

THE COURT: SO |I'LL REGARD THE RECORD AT
THI'S PO NT AS A SEALED RECORD TO BE OPENED ON
FURTHER ORDER OF THE COURT OR STI PULATI ON OF THE
PARTI ES.

THIS I'S A MOTI ON BY CONNECTU?

MR. CHATTERJEE: NO, YOUR HONOR, IT'S A
MOTI ON BY FACEBOOK TO ENFORCE THE SETTLEMENT.

THE COURT: ALL RIGHT. WHAT'S YOUR
MOT| ON?

MR. CHATTERJEE: YOUR HONOR, THE MOTI ON
PRESENTED BY FACEBOOK AND THE RELATED | NDI VI DUAL
DEFENDANTS I'S TO ENFORCE A SETTLEMENT AGREEMENT
THAT WAS ENTERED | NTO BETWEEN FACEBOOK AND I TS
RELATED PARTI ES AND CONNECTU AND THEI R RELATED
PARTI ES SUBSEQUENT TO A MEDI ATI ON OR AT THE
CONCLUSI ON OF A MEDI ATI ON BEFORE JUDGE PI AZZA ON
JANUARY 22ND AND | NTO THE WEE HOURS OF JANUARY
23RD.

THE COURT: AND WHAT IS IT -- WHEN YOU
SAY TO ENFORCE I T, WHAT IS IT THAT YOU W SH THE
COURT TO DO?

MR. CHATTERJEE: YOUR HONOR, WHAT WE HAVE

ASKED THE COURT TO DO, AND THI S HAS BECOME A LITTLE

11
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MORE COMPLI CATED AND |'LL EXPLAIN WHY I T'S A LITTLE
MORE COMPLI CATED I N A MOMENT, WHAT WE' RE ASKI NG THE
COURT TO DO IS TO RECOGNI ZE THAT THE TERM SHEET AND
SETTLEMENT AGREEMENT THAT WE PROVI DED TO YOUR
HONOR, THE TWO- PAGE HANDWRI TTEN DOCUMENT, | S AN
ENFORCEABLE AGREEMENT AND TO ORDER CONNECTU TO OR
ORDER THE PRI NCI PALS OF CONNECTU TO Gl VE US THEI R
SHARES I N THE COMPANY | N EXCHANGE FOR THE MONEY AND
THE SHARES THAT WE WERE GOl NG TO Gl VE THEM

WE STAND READY TO PERFORM OUR END OF THE
DEAL. THEY DO NOT.

NOW THERE IS A DI SPUTE OVER A PHRASE AT
THE VERY END OF THE AGREEMENT THAT SAYS FACEBOOK
W LL TERM THE FORM AND DOCUMENTATI ON OF THE
TRANSACTI ON CONSI STENT W TH THE CASH AND STOCK FOR
STOCK ACQUI SI TI ON.

I T"S OUR VI EW THAT THE COURT CAN PROPERLY
RELY UPON THE DOCUMENTS THAT WE PROVI DED THE COURT
| N ORDERI NG THEM TO SI GN THOSE DOCUMENTS AND COMPLY
W TH THEM

THEY HAVE RAI SED AN | SSUE AS TO THAT. WE
DI SAGREE W TH THAT | SSUE AND FUNDAMENTALLY, | F YOUR
HONOR WERE TO ENTER A JUDGMENT TELLI NG THE PARTI ES
TO COMPLY W TH THE TERM SHEET AND SETTLEMENT

AGREEMENT, AND ESSENTI ALLY STAPLE I'T ON TO THE

12
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JUDGMENT THAT THI'S | S WHAT THE AGREEMENT | S AND
PEOPLE HAVE TO LIVE WTH I T, THAT WOULD BE
ACCEPTABLE TO FACEBOOK.

THE REASON WHY THE | SSUES HAVE BECOME
MORE COMPLEX, YOUR HONOR, WE DI DN' T UNDERSTAND WHY,
WHY CONNECTU WAS NOT W LLI NG TO HONOR THE AGREEMENT
THAT I T SI GNED.

AFTER WE FI LED THE MOTI ON TO ENFORCE, WE
LEARNED THE REASON WHY.

AND THE REASON WHY THERE'S A DI SPUTE AS
TO THI' S AGREEMENT | S NOT BECAUSE OF THE BI NDI NG
NATURE OF THE TERM SHEET AND THE SETTLEMENT
AGREEMENT.

AFTER WE FI LED THE MOTI ON, THE QUI NN
EMANUEL FIRM, WHO IS NO LONGER COUNSEL OF RECORD
FOR CONNECTU, FILED A NOTI CE OF LIEN AGAI NST ANY
PROCEEDS OR ANY JUDGMENT AGAI NST THI S COURT OR I N
THE BOSTON COURT ASSOCI ATED W TH THI S CASE.

I T"S OUR VI EW YOUR HONOR, THAT THE
REASON THAT CONNECTU WANTS OUT OF THI S TERM SHEET
AND SETTLEMENT AGREEMENT | S NOT BECAUSE IT'S A
Bl NDI NG AGREEMENT. I T IS.

THE REASON THEY WANT OUT OF THE DEAL | S
BECAUSE THEY HAVE SOME SORT OF FI NANCI AL

ARRANGEMENT W TH THE QUI NN EMANUEL FI RM THAT IS

13
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AFFECTI NG THE ECONOM CS | N SOME WAY THEY DON' T
L1 KE.

THE | SSUE FOR US |I'S PRESUM NG YOUR HONOR
FI NDS THI S AGREEMENT AN ENFORCEABLE SETTLEMENT
AGREEMENT, WE DON' T KNOW WHO TO PAY RI GHT NOW
BECAUSE THERE' S A NOTI CE OF LI EN THAT HAS BEEN
FILED W TH THE COURT AND WE NEED THE COURT' S
GUI DANCE ON HOW TO DEAL W TH THAT.

WE' RE HAPPY TO PUT THE PROCEEDS THAT ARE
REQUI RED UNDER THE AGREEMENT AND | NTO SOME SORT OF
CONSTRUCTI VE TRUST OR SOMETHI NG LI KE THAT THAT THE
COURT CAN ADM NI STER, SUBJECT TO CONNECTU AND I TS
FORMER LAWYERS WORKI NG OUT WHATEVER I T | S THAT THEY
NEED TO WORK OUT ASSOCI ATED W TH THE PROCEEDS OF
THI' S CASE.

BUT WHERE WE DON' T WANT TO BE IS WE DON' T
WANT TO BE ORDERED TO GI VE CONNECTU THE MONEY ONLY
TO HAVE QUI NN EMANUEL KNOCKI NG ON OUR DOOR SAYI NG
WE OWE THEM SOMETHI NG AND WE DON' T KNOW WHAT I T IS
AND WHAT THE TERMS OF THE ARRANGEMENT ARE

AND SO THAT'S ONE THI NG THAT MAKES THI NGS
A LI TTLE MORE COMPLEX THAN WHEN WE ORI Gl NALLY
ANTI CI PATED WHEN WE FI LED THE MOTI ON BECAUSE OF
THI'S NOTI CE OF LI EN.

THE COURT: VERY WELL. LET ME HEAR FROM

14
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YOUR OPPONENT.

MR. BARRETT: YOUR HONOR, THANK YOU VERY
MUCH. DAVI D BARRETT FROM BOI ES, SCHI LLER & FLEXNER
REPRESENTI NG CONNECTU, WHI CH | SHOULD NOTE | S THE
ONLY PARTY THAT -- ON THE DEFENDANT'S SIDE WHICH | S
PROPERLY BEFORE THI S COURT, ALTHOUGH THE PLAI NTI FFS
ARE ASKI NG THE COURT TO ENTER AN ORDER THAT WOULD
COMPEL THE | NDI VI DUAL PRI NCI PALS OF CONNECTU TO
SI GN CERTAI N DOCUMENTS, THE FACT | S THAT THEY
HAVEN' T EVEN SERVED THOSE PEOPLE W TH PROCESS THAT
WOULD BRI NG THEM PROPERLY BEFORE THI S COURT.

SO THAT' S THE REASON THAT | ONLY APPEAR
TODAY I N THI S COURT ON BEHALF OF CONNECTU.

SECOND, YOUR HONOR, W TH RESPECT TO
MR. CHATTERJEE'S REQUEST, WE DON' T REALLY LI TERALLY
DO NOT UNDERSTAND WHAT I T IS THAT THE PLAI NTI FFS
ARE ASKI NG THI' S COURT TO DO.

THE PROPOSED ORDER THAT WAS FI LED W TH
MR. CHATTERJEE'S MOTI ON BACK IN APRIL I'S AN ORDER
THAT DOESN' T EVEN MENTI ON THE TERM SHEET AND WHI CH
| S THE DOCUMENT THAT HE SAI D YOU COULD, YOU COULD
JUST STAPLE TO YOUR ORDER.

THE PROPOSED ORDER, WHAT THEY WERE
ORI Gl NALLY ASKI NG FOR, DOESN T EVEN MENTI ON THAT

TERM SHEET.
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WHAT I T DOES SAY | S THAT THE COURT WOULD
ORDER CONNECTU TO TRANSFER I TS OWNERSHI P TO
FACEBOOK BY EXECUTI NG A DOCUMENT CALLED A STOCK
PURCHASE AGREEMENT.

AND THAT CONNECTU AND THREE OF I TS FOUR
PRI NCI PALS, | SHOULD SAY NOT ALL FOUR OF I TS
PRI NCI PALS BUT THREE OF THE FOUR, TO EXECUTE
SOMETHI NG THAT THEY CALL A CONNECTU STOCKHOLDER' S
AGREEMENT.

THOSE TWO DOCUMENTS AND THE ASSOCI ATED
SCHEDULES AND OTHER PARTS OF THEM ARE, YOUR HONOR,
A VERY COMPLI CATED CORPORATE, CORPORATE
TRANSACTI ONAL DOCUMENT.

THEY' RE OVER A HUNDRED PAGES LONG I N
TOTAL. A LAWER, A CORPORATE LAWYER WHO, WHO
WORKED, WAS RETAI NED BY CONNECTU BY THE NAME OF
GREGORY ROUSSEL, HE'S AN ASSOCI ATE AT THE FENW CK
FI RM SI GNED AN AFFI DAVI T WHI CH WAS SUBM TTED TO
THI'S COURT | N SUPPORT OF THE MOTI ON TO ENFORCE THE
SO- CALLED " SETTLEMENT. "

AND, AND I N THAT -- |'M SORRY. I T"S A
DECLARATI ON, YOUR HONOR, NOT AN AFFI DAVI T.

| N THAT DECLARATI ON MR. ROUSSEL SAI D
ATTACHED HERETO AS EXHIBIT A IS A CONNECTU'S -- | S

A CONNECTU STOCKHOLDER AGREEMENT.

16
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THI' S AGREEMENT SPECI FI ES THE RI GHTS AND
RESPONSI BI LI TI ES THAT, THAT OUR SIDE W LL HAVE W TH
RESPECT TO THE OWNERSHI P OF FACEBOOK STOCK.

AND ATTACHED AS EXHIBIT B TO
MR. ROUSSEL'S DECLARATION IS SOMETHI NG THAT HE
CALLS A STOCK PURCHASE AGREEMENT, THE SECOND
DOCUMENT THAT IS REFERRED TO I N THEI R PROPOSED
ORDER WHEN THEY FI LED THI S MOTI ON.

AND HE SAYS, MR. ROUSSEL SAYS, UNDER
OATH, QUOTE, "THI S AGREEMENT GOVERNS FACEBOOK,

I NC. 'S, PURCHASE OF CONNECTU' S STOCK AS SET FORTH
I N THE SETTLEMENT AGREEMENT." AND |IT REFERS TO
THAT PROVI SI ON ABOUT CONNECTU BEI NG -- OR FACEBOOK
BEI NG ABLE TO DETERM NE FORM AND SUBSTANCE.

AND MR. ROUSSEL ALSO SAYS THAT CONNECTU,
QUOTE, "HAS REFUSED TO EXECUTE THE FORMAL DOCUMENTS
REQUI RED TO EFFECTUATE THE STOCK PURCHASE AGREEMENT
AND STOCKHOLDER' S AGREEMENT. "

AND HE ALSO ATTACHES AS EXHIBIT C THE
FORM OF SEVERAL OTHER DOCUMENTS THAT HE SAI D ARE,
QUOTE, " REQUI RED TO FI NALI ZE THE TRANSACTI ON. "

NOW THAT' S WHAT THEY SAID IN THEIR
MOTI ON, YOUR HONOR. WE RESPONDED TO THAT MOTI ON
AND WE OPPOSED I'T ON THE BASI'S THAT THE ONE AND A

HALF PAGE HANDWRI TTEN TERM SHEET W TH CROSS- OUTS
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AND SO FORTH, NUMBER ONE, IS NOT ENFORCEABLE ON I TS
FACE BECAUSE I'T I'S NOT A COMPLETE ENFORCEABLE
CONTRACT.

AND, NUMBER TWO, TO THE EXTENT THAT - -
AND I T'S SET OUT RI GHT HERE | N THEI R PROPOSED
ORDER, THEY WERE ASKI NG NOT FOR WHAT MR. CHATTERJEE
SAI D HERE TODAY, BUT FOR AN ORDER AGAI NST BOTH A
PARTY AND NONPARTI ES TO EXECUTE THESE VERY
COMPLI CATED COMPLEX CORPORATE DOCUMENTS, THAT, THAT
THE TERMS OF THOSE HUNDRED PLUS PAGE DOCUMENTS ARE
SO VARI ED FROM ANYTHI NG THAT YOU CAN REASONABLY GET
OUT OF THI'S ONE AND A HALF PAGE HANDWRI TTEN TERM
SHEET THAT, THAT THAT IS A FURTHER REASON THAT,
THAT BASI CALLY WHAT THE PARTI ES HAD I N THAT TERM
SHEET, YOUR HONOR, WAS AN AGREEMENT TO AGREE, AN
UNENFORCEABLE STATEMENT OF THE GOALS OF A
TRANSACTI ON THAT I F I T WERE WORKED OUT TO THE
SATI SFACTI ON OF BOTH PARTI ES, M GHT HAVE RESULTED
I N A CLOSI NG OF A SETTLEMENT. BUT THAT NEVER
HAPPENED.

WHAT DI D HAPPEN WAS I N THE FI RST PLACE
THE VERY, THE VERY NEXT DAY AFTER THAT ONE AND A
HALF PAGE HANDWRI TTEN DOCUMENT WAS, WAS SI GNED
THEI R COUNSEL, FACEBOOK'S COUNSEL, MR. COOPER, I N

FACT, WHO | S RI GHT HERE I N THE COURTROOM, JUST
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HOURS LATER REFERRED I N AN E-MAIL TO, QUOTE, "THE
TENTATI VE SETTLEMENT REACHED LAST NI GHT," IN A
MESSAGE THAT MR. COOPER PROPOSED TO SEND TO THI S
COURT, AND | BELI EVE THAT SOME FORM OF I T WAS
ULTI MATELY COMMUNI CATED TO THE COURT.

HE SAI D, QUOTE, "THE PARTIES ARE I N THE
PROCESS OF PREPARI NG A FI NAL AGREEMENT, " AND |
REQUESTED THAT THE COURT, QUOTE, "STAY ALL
DEADLI NES AND PROCEEDI NGS WHI LE THE PARTI ES, "
QUOTE, " COMPLETE THE SETTLEMENT. "

AND I'N THE MASSACHUSETTS ACTI ON, WHI CH
WAS THE HOPE WOULD BE SETTLED AS PART OF THI S
PROCESS, ANOTHER LAWYER FROM THE OTHER FI RM, FROM
THE PROSKAUER ROSE FI RM WHI CH WAS REPRESENTI NG
FACEBOOK I N THE MASSACHUSETTS COURT, AND HE'S A
LAWER, BY THE WAY, YOUR HONOR, WHO WASN' T | NVOLVED
| N THESE NEGOTI ATI ONS OUT HERE AT ALL.

SO HE WAS CLEARLY TELLI NG SOMETHI NG TO
THE MASSACHUSETTS COURT THAT HE HAD BEEN TOLD BY
SOMEONE ON THEI R SI DE BECAUSE HE WOULDN' T HAVE ANY
OTHER WAY TO KNOW I T.

AND HE SAID IN AN E-MAIL TO THE
MASSACHUSETTS COURT, "THE PART --" QUOTE, "THE
PARTI ES ARE STILL ATTEMPTI NG TO FI NALI ZE A

SETTLEMENT, AND I T MAY BE A FEW WEEKS, "
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QUOTE- UNQUOTE.

SO THEY RECOGNI ZED | MMEDI ATELY AFTER THE
SETTLEMENT | N DOCUMENTS THAT THEI R OAN LAWER SENT
THAT THI S WAS AN AGREEMENT TO AGREE.

AS THE CALI FORNI A STATE CASES PUT IT, IT
WAS AN AGREEMENT ON THE GOALS OF THE SETTLEMENT BUT
NOT ON THE MEANS BY WHI CH THAT SETTLEMENT WAS GOI NG
TO BE AFFECTED

AND | THI NK YOU CAN FI ND THAT, AND
THI NK YOU CAN FI ND THAT I N CASES THAT ARE
PARTI CULARLY PERTI NENT TO THAT, YOUR HONOR.

AND THEY' RE CI TED AT LEAST I N THE
SURREPLY BRI EF AND | BELIEVE I N THE OPPOSI Tl ON

BRI EF THAT WE SUBM TTED CALLED TERRY V. CONLAN AND

WEDDI NGTON PRODUCTS AGAI NST FLI CK.

THOSE ARE STATE COURT OF APPEAL CASES.
AND | THI NK THE PARTI ES ARE | N AGREEMENT THAT
CALI FORNI A CONTRACT LAW CONTROLS THE | SSUE OF
WHETHER THI S ONE AND A HALF PAGE DOCUMENT | S AN
ENFORCEABLE CONTRACT OR | S NOT.

AND THERE | S ALSO A NI NTH CI RCUI T
DECI SI ON VWHI CH ESSENTI ALLY ADOPTS THE, THE POSI T1 ON

OF THE STATE COURTS. | T"S CALLED PERFUMEBAY. COM

AGAI NST EBAY.

AND, YOUR HONOR, I N TERMS OF THE
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| MMEDI ATE ENFORCEABI LI TY OF THE CONTRACT, OF THE
ONE AND A HALF PAGE HANDWRI TTEN TERM SHEET, THERE
ARE A NUMBER OF PROBLEMS W TH I T, BUT | THI NK THE
CLEAREST ONE | S THAT NOTHI NG, NOTHI NG | N THAT
DOCUMENT DEFI NES THE MEANS BY WHI CH THI S GOAL OF
SETTLI NG THE CASE IS GO NG TO BE AFFECTED

THE MOST | MPORTANT WAY THAT I T FAILS TO
DO THAT IS THAT I'T FAILS TO SPECI FY WHETHER THE
TRANSACTI ON, WHI CH | S DESCRI BED | N THE DOCUMENT AS,
AS ESSENTI ALLY THE, THE -- I N FACT, LET ME JUST GET
| T EXACTLY I N FRONT OF ME.

"THE ACQUI SI TI ON OF CONNECTU' S SHARES
CONSI STENT W TH A STOCK AND CASH FOR STOCK
ACQUI SI TI ON. "

THE PROBLEM W TH THAT LANGUAGE, YOUR
HONOR, IS AS OUR EXPERT W TNESS, WHO I S A PROFESSOR
AT COLUMBI A BUSI NESS SCHOOL WHO HAS PARTI CI PATED
I N, | N HUNDREDS OF MERGERS AND ACQUI SI TI ONS
TRANSACTI ONS AS AN | NVESTMENT BANKER AND TEACHES I N
THE FI ELD, AS SHE HAS TESTI FI ED, YOUR HONOR, THE
WORD " ACQUI SI TION" IS | TSELF ANMBI GUOUS. IT IS A
BROAD TERM

| T 1| NCLUDES BOTH THE CONCEPT OF A MERGER
AND, AND I T ALSO | NCLUDES THE CONCEPT OF A SHARE

PURCHASE AGREEMENT, A STRAI GHT PURCHASE OF STOCK
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FROM THE HOLDERS OF THAT STOCK.

NOW WHAT WAS GOl NG ON BETWEEN FEBRUARY
22ND AND M D- APRI L WHERE THE -- WHEN THE
NEGOTI ATI ONS BROKE DOWN HERE, YOUR HONOR, |S THAT
THE PARTI ES HERE WERE ACTUALLY NEGOTI ATI NG THE
TERMS OF WHAT WAS BASI CALLY A MERGER TRANSACTI ON

AND, AGAI N, |F THE AGREEMENT WAS SO
CLEAR, AS MR. CHATTERJEE SUGGESTS, THAT FACEBOOK' S
RI GHT TO DETERM NE FORM AND DOCUMENTATI ON ENTI TLED
THEM TO I N EFFECT DI CTATE WHAT THE SUBSTANCE OF THE
PARTY' S TRANSACTI ON WAS GOI NG TO BE, NOT JUST FORM
AND DOCUMENTATI ON BUT SUBSTANCE, WHY | N THE WORLD
WOULD THEY SPEND TWO MONTHS NEGOTI ATI NG A MERGER
AGREEMENT | F WHAT THEY REALLY WANTED | S THE
AGREEMENT THAT THEY HAVE PUT | N FRONT OF YOUR HONOR
AND SAI D THAT THEY WANT YOU TO ORDER US TO SI GN
WHICH IS A STOCK PURCHASE AGREEMENT.

THEY' RE TWO VERY DI FFERENT KI NDS OF
TRANSACTI ONS. THEY HAVE A LOT OF SI GNI FI CANT - -
SUBSTANTI VE DI FFERENCES, SOME OF THEM HAVI NG TO DO
W TH THE LI ABI LI TIES OF THE BUSI NESS THAT | S BEI NG
REQUI RED, SOME OF THEM HAVI NG TO DO W TH THE TAX
CONSEQUENCES ON BOTH SI DES OF THE TRANSACTI ON WHI CH
TAX CONSEQUENCES, [REDACTED]

COULD BE VERY SI GNI FI CANT FOR
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THE PARTI ES.

SO, YOUR HONOR, FOR SI X WEEKS OR TWO
MONTHS, THEY WORKED ON A MERGER TRANSACTI ON. THEY
WERE HAVI NG SOME PROBLEMS. THEY, THEY -- THEY
WERE, YOU KNOW MAKI NG SOME PROGRESS BUT THERE WAS
NO AGREEMENT ON THE FI NAL TERMS OF THAT MERGER
TRANSACTI ON.

AND THEN - -

THE COURT: COUNSEL, WHAT DO YOU MAKE OF
WHAT |I'M TO DO?

MR. BARRETT: WELL, YOUR HONOR, | THI NK
THE SI MPLEST THI NG TO DO AND WHAT WE WOULD ASK YOU
TO DO I'S TO DENY THE MOTI ON TO ENFORCE BECAUSE THEY
HAVE FAILED TO SHOW YOU THAT THERE' S AN ENFORCEABLE
CONTRACT BETWEEN THE PARTI ES REPRESENTED BY THI S
ONE AND A HALF PAGE TERM SHEET AND THEY HAVE
CERTAI NLY FAI LED, THEY HAVE CERTAI NLY FAILED TO
SHOW THAT, THAT THERE | S ANY, ANY LEGAL BASIS IN
CONTRACT LAW TO ORDER THE CONNECTU, AND PERSONAL
JURI SDI CTI ON FOR THAT MATTER, TO ORDER THE CONNECTU
PARTI ES TO EXECUTE THE HUNDRED PLUS PAGES OF
COMPLEX CORPORATE DOCUMENTS WHI CH THEY, BY THE WAY,
SHOWED US FOR THE VERY FIRST TIME W TH THE MOTI ON
THAT THEY FI LED HERE.

THOSE WERE NOT THE DOCUMENTS THAT WERE
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UNDER NEGOTI ATI ON BETWEEN THE PARTI ES. THOSE ARE
COMPLETELY NEW DOCUMENTS. THEY ARE SKEWED FOR ALL
KI NDS OF ECONOM C AND LEGAL REASONS AND | N
FACEBOOK' S FAVOR. THEY' RE NOT WHAT YOU WOULD
EXPECT A NEGOTI ATED TRANSACTI ON OF THI'S TYPE TO
LOOK LI KE.

SO THE FI RST REQUEST WE WOULD MAKE TO
YOUR HONOR IS THAT YOU NOT ENFORCE THAT AGREEMENT.

NOW | N ADDI TI ON TO THE CONTRACT LAW
PROBLEMS W TH THE DOCUMENT THAT THEY' RE TRYI NG TO
ENFORCE, AND |' D BE HAPPY TO EXPAND ON THOSE

FURTHER.

[ REDACTED]

THE COURT: AND I AM A LITTLE CURI OUS

ABOUT WHAT THE PARTIES AGREED TO IN THI S DOCUMENT.
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IS I T YOUR CONTENTI ON THAT THEY AGREED TO
NOTHI NG?

MR. BARRETT: WHAT THEY AGREED TO, YOUR
HONOR, IS THAT -- IT"'S VERY SI MPLE. I T"S AN
AGREEMENT TO AGREE. THEY HAD THE -- THEY HAVE THE
FORM OR THE GOALS OF A SETTLEMENT.

THE COURT: WELL, BUT, DO YOU, DO YOU - -
WHAT IS YOUR POSI TI ON W TH RESPECT TO THE EXCHANGE
OF CASH AND STOCK? IS THAT SOMETHI NG THAT THE
PARTI ES AGREED TO?

MR. BARRETT: THAT WAS PART OF THE
FRAMEWORK OF THE TRANSACTI ON, YOUR HONOR. BUT BY
| T"S VERY NATURE, THI S KI ND OF COMPLEX CORPORATE
TRANSACTI ON, WHETHER I T'S A MERGER OR A SHARE
PURCHASE AGREEMENT, AND OUR EXPERT, PROFESSOR
HI TSCHERI CH, REALLY SPEAKS TO THI S. YOU SI MPLY,
YOU SI MPLY CAN' T SAY -- I T'S NOT LI KE MY, MY BUYI NG
A CAR FROM YOU, YOUR HONOR.

YOU HAVE A 2005 PRI US AND | SAY, GREAT,
|"LL BUY IT FOR $10, 000, AND THAT'S PROBABLY AN
ENFORCEABLE TRANSACTI ON. | T'S PRETTY CLEAR WHAT
THE TERMS OF THAT AND THE M SSI NG TERMS CAN PERHAPS
BE | MPLI ED BY THE COURT BY WHAT I N TERMS OF WHAT 1| S
REASONABLE.

THESE Kl NDS - - [ REDACTED]
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[ REDACTED]

CORPORATE TRANSACTI ON | NVOLVI NG THE ACQUI SI TI ON OF
THE STOCK OF ONE CORPORATI ON AND THE EXTI NGUI SHMENT
OF I'TS EXI STENCE |I'S NOT THE KI ND OF TRANSACTI ON
THAT YOU AND I CAN JUST SAY TO EACH OTHER YOU' LL
BUY MY COMPANY [ REDACTED]

| F WE SAI D THAT, THAT WOULD BE GREAT AND
THE NEXT THI NG THAT WE WOULD DO I N THE REAL WORLD,
YOUR HONOR, |S THAT WE WOULD GET TEAMS OF LAWERS
AND | NVESTMENT BANKERS TO GO OUT AND TO DO DUE
DI LI GENCE AND SEE, A, WHAT THE LEGAL FORM OF THAT
TRANSACTI ON WOULD BE; AND, B, |IS THERE ANY
| NFORMATI ON THAT, THAT I, AS THE BUYER, MJUST NEED
TO KNOW ABOUT THE BUSI NESS THAT YOU' RE SELLI NG ME
AS A SELLER?

THE COURT: BUT I SN'T THAT, | SN' T THAT - -
CAN' T THAT BE THE SUBJECT OF AN AGREEMENT?

I N OTHER WORDS, | UNDERSTAND THE WORLD
THAT YOU' RE, THAT YOU' RE DESCRI BI NG TO ME BUT, BUT
| WOULD PUT THE WORD " SHOULD" I N THAT SENTENCE
RATHER THAN " MUST. "

I N OTHER WORDS, | S THERE A REQUI REMENT
UNDER THE LAW - -

MR. BARRETT: UH- HUH
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THE COURT: -- THAT A GROUP OF LAWERS
GET TOGETHER AND DO THI' S OR COULD THE PARTI ES SAY
WE' LL SETTLE OUR DI SPUTE BY PAYI NG YOU CASH AND
STOCK AND YOU RELEASE THE CLAI MS?

| S THERE ANYTHI NG ABOUT THAT SETTLEMENT
THAT IS | LLEGAL?

MR. BARRETT: UM, WELL, YOUR HONOR, THE
ANSWER | S, YES, THERE COULD BE IF I T | NVOLVES THE
EXCHANGE OF STOCK AND THE EXCHANGE OF STOCK UNLI KE
THE CASH TRANSACTI ON FOR THE CAR.

THE EXCHANGE OF STOCK |I'S GOVERNED BY THE
SECURI TI ES ACT OF -- THE SECURI TI ES EXCHANGE ACT OF
1934 AND THAT ACT | MPOSES, | MPOSES ON THE | SSUER,

I N THI S CASE FACEBOOK, THE COMPANY THAT | S Gl VI NG
UP OR THAT IS PROVIDING I TS STOCK TO MY CLIENT IN
EXCHANGE FOR THEI R COMPANY AND THEI R CLAI MS AGAI NST
FACEBOOK

| T | MPOSES ON THEM | RRESPECTI VE OF ANY
QUESTI ONS THAT CONNECTU MAY ASK OR ANYTHI NG ELSE
THAT CONNECTU MAY KNOW  NO REQUI REMENT OF
RELI ANCE.

THE KNOWLEDGE OF THE SELLERS, |IF YOU W LL
IN THI' S CASE, MY CLI ENTS, IS ACTUALLY | RRELEVANT
UNDER SECTI ON 29 OF THE 1934 SECURI TI ES ACT I N AN

ACTI ON FOR RESCI SSI ON OR, AS WE HAVE HERE, A
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DEFENSE TO ENFORCEMENT OF A CONTRACT.

| T"S | RRELEVANT | F THE BUYER, THE
CONNECTU PARTY, THE FACEBOOK PARTY, FAILS TO
DI SCLOSE MATERI AL | NFORMATI ON ABOUT, ABOUT THE
COMPANY, THEI R COMPANY, WHOSE STOCK, MY CLI ENTS,
ARE RECEI VI NG.

AND, YOUR HONOR, I N OUR, I N OUR SURREPLY
BRI EF - -

THE COURT: WELL, LET ME -- I|F
UNDERSTAND YOUR POSI TI ON, AND I'M NOT MEANI NG TO
SI MPLI FY I T.

MR. BARRETT: UH- HUH

THE COURT: BUT I'T SEEMS TO ME THAT AT
THE HEART OF WHAT | HAVE BEFORE ME |I'S AN EFFORT BY
THE PARTIES TO SETTLE SEVERAL DI SPUTES BY AGREEI NG
ON THE AMOUNT OF THE CONSI DERATI ON AND I N THE
LANGUAGE OF THE DOCUMENT, WHI CH WAS DRAFTED AT THE
CLOSE OF THE CONFI DENTI AL MEDI ATI ON, THE TWO SI DES
WANTED TO MAKE SURE THAT, THAT CERTAI N TERMS WERE
COMM TTED I'N WRI TI NG AND SI GNED TO, AND THEY LEFT
THEMSELVES W TH THE OPPORTUNI TY TO DRAFT MORE
FORMAL DOCUMENTS, PERHAPS CONTEMPLATI NG THAT AS YOU
ACCURATELY POl NT OUT, THESE ARE THE KI NDS OF
TRANSACTI ONS WHI CH OFTEN ARE ACCOMPANI ED BY OTHER

DOCUMENTS W TH PROTECTI ONS AND WARRANTI ES AND ALL
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KI NDS OF THI NGS BUT WANTI NG TO MAKE SURE THAT THOSE
THI NGS DI D NOT STAND I N THE WAY OF THEI R SETTLEMENT
BECAUSE THEY WANTED TO MAKE SURE THAT

NOTW THSTANDI NG ALL OF THAT THE SETTLEMENT DI DN' T
FALL APART.

AND WHAT |I'M TRYI NG TO ASK IS, | S THAT - -
| F THAT I'S WHAT | FIND TO BE THE CASE, WHAT DO |
MAKE OF THAT? | MEAN, WHAT DO | DO W TH THAT?

IN OTHER WORDS, I'M, |'M FACED W TH
LANGUAGE I N THE SETTLEMENT AGREEMENT WHERE THE
PARTI ES CLEARLY COMMUNI CATE TO ONE ANOTHER THIS IS
A SETTLEMENT AGREEMENT.

THERE MAY BE ASPECTS OF | T THAT ARE NOT
WRI TTEN DOWN, BUT THERE ARE ASPECTS THAT
THE PARTI ES I NTEND TO BE BOUND TO.

AND ACTUALLY SET UP THI S COURT AS A PLACE
TO ENFORCE. THE WORD " ENFORCE" MEANS WE' VE GOT
SOMETHI NG, AND WE NEED A PLACE NOW TO GO MAKE SURE
| T TAKES PLACE.

THAT I'S PRETTY STRONG LANGUAGE TO ENFORCE
IT. AND SO IS IT YOUR ARGUMENT THAT, THAT THI S
COURT WAS NOT EMPOWERED BY THE PARTI ES TO ENFORCE
THAT AGREEMENT?

MR. BARRETT: WELL, YOUR HONOR, | THI NK

THE COURT HAS JURI SDI CTI ON TO CONSI DER WHETHER TO
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ENFORCE I T.

W TH RESPECT TO THE LANGUAGE THAT COUNSEL
REFERS TO, THESE TERMS ARE BI NDI NG AND THI S
DOCUMENT MAY BE SUBM TTED | NTO EVI DENCE TO ENFORCE
THI S AGREEMENT.

YOUR HONOR, THI'S WOULD NOT BE THE FI RST
CASE WHERE, WHERE TWO PARTI ES HAD WHAT THEY THOUGHT
WAS A DEAL, AN ENFORCEABLE CONTRACT, AND THEY MAY
HAVE EXPRESSED THAT AS THEY DI D | N PARAGRAPH 5 OF
THE TERM SHEET.

AND BY THE WAY, YOUR HONOR, | T"S CALLED
TERM SHEET AND SETTLEMENT AGREEMENT.

| WOULD CONTEND THAT THE VERY TITLE OF
THE DOCUMENT | S | TSELF AMBI GUOUS.

| T DOESN' T SAY I T'S A SETTLEMENT
AGREEMENT. I T SAYS IT"S A TERM SHEET AND
SETTLEMENT AGREEMENT, AND, | N FACT, THE FI RST WORDS
ARE TERM SHEET AND A TERM SHEET, | THINK, IN
GENERAL BUSI NESS LANGUAGE | S PROBABLY NOT AN
ENFORCEABLE DOCUMENT.

BUT, BUT -- SO, AGAIN, THE DOCUMENT I S
KIND OF A STRANGE M XTURE, |IF YOU W LL, OF, YES,
THE FACT THAT THEY USE THE WORD " Bl NDI NG' AND THE
WORD " ENFORCE" | S SOME EVI DENCE THAT THAT |I'S WHAT

THE PARTI ES | NTENDED
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BUT, YOUR HONOR, THE LAW IS EXTREMELY
CLEAR THAT, THAT NOTW THSTANDI NG THOSE KI NDS OF
STATEMENTS BY THE PARTI ES, |F THE DOCUMENT DOES NOT
CONTAI N SUFFI CI ENT TERMS AND SUFFI CI ENT CLARITY,
AND F I T I'S AMBI GUOUS TO THE POl NT WHERE, WHERE | T
DOESN' T MEET THE REQUI REMENTS FOR AN ENFORCEABLE
CONTRACT UNDER STATE LAW THEN, THEN
NOTW THSTANDI NG WHAT THE PARTI ES MAY HAVE THOUGHT
OR MAY HAVE HOPED WHEN THEY, WHEN THEY HAD THAT
HANDSHAKE, WHEN THEY SI GNED THAT PI ECE OF PAPER,
THE COURT STILL CANNOT ENFORCE I T BECAUSE IT I'S NOT
A CONTRACT AND CALLING I'T A CONTRACT OR CALLING IT
ENFORCEABLE DOESN'T MAKE I T SO IF I'T DOESN' T HAVE
THE REQUI RED TERMS.

THE COURT: YOU SEE, YOUR STATEMENT JUST
MADE |'S CLOSE TO MY UNDERSTANDI NG OF THE LAW

MR. BARRETT: "M GLAD, YOUR HONOR.

THE COURT: THAT I'M LIMTED I N MY
ABILITY TO ENFORCE IT | F THE PARTI ES HAVE NOT COME
TO AN ENFORCEABLE AGREEMENT.

MR. BARRETT: Rl GHT.

THE COURT: AND SO THAT'S WHY | TURN OVER
HERE TO YOUR OPPONENT TO ASK DON' T | NEED TO HAVE A
PROCEEDI NG TO BE CONVI NCED THAT THIS I'S AN

ENFORCEABLE AGREEMENT? AND | DON' T KNOW HOW I GET
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THERE, BUT | DO NEED TO AT LEAST PUT MYSELF IN A
POSI TION ON THI'S MOTI ON TO GO THROUGH THI'S AND I N
SOVE WAY TO GET TO THE POl NT WHERE | UNDERSTAND
WHAT IS IT THAT MAKES THI S ENFORCEABLE AND DO |
HAVE ALL OF THE | NGREDI ENTS HERE?

MR. CHATTERJEE: THE ANSWER TO THAT
QUESTION I'S NO, YOUR HONOR.

THE MOTI ONS FOR ENFORCEMENT AND THE CASES
Cl TED ARE GENERALLY DEALI NG W TH THE | SSUE OF | S
THERE A MUTUAL ASSENT, I N OTHER WORDS, THAT BOTH
PARTI ES ACTUALLY AGREED TO SOMETHI NG.

TYPI CALLY I N THOSE CASES THERE M GHT BE
E- MAI L EXCHANGES OR THI NGS GOI NG BACK AND FORTH
WHERE | T'S NOT CLEAR THAT THE PARTI ES HAVE AGREED
TO SOMETHI NG

IN THI' S CASE WE HAVE SPECI FI C TERMS. I T
SAYS THE TERMS ARE Bl NDI NG. | T SAYS THAT YOUR
HONOR CAN CONSI DER THI S DOCUMENT FOR PURPOSES OF
ENFORCEMENT.

| T HAS SPECI FI C SHARES. | T HAS SPECI FI C
DOLLARS. UNUSUAL RESTRI CTI ONS ON WHAT CAN OR CAN' T
BE DONE W TH THE SHARES.

| T DOESN' T SAY FACEBOOK AND CONNECTU W LL
MUTUALLY DETERM NE THE FORM AND DOCUMENTATI ON OF

THE TRANSACTI ON. | T SAYS FACEBOOK DOES | T.
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THEY HAD SI X LAWERS W TH THEM WHEN THEI R
CLI ENT CHOSE TO SIGN THI S DOCUMENT. SI X LAWYERS.
THEY HAD A WHARTON BUSI NESS PROFESSOR, HOWARD
W NKLEVOSS, WHO IS CONSI DERED AN EXPERT, WHO TAUGHT
THERE FOR 12 YEARS WHO WAS AT THE MEDI ATI ON WHEN
THEY CHOSE TO SIGN THI S DOCUMENT.

THE | SSUE OF THE EVI DENTI ARY HEARI NG | S
WHETHER THE PARTI ES AGREED TO SOMETHI NG. THEY
AGREED TO THI'S AND THE TERMS ARE CLEARLY LAI D OUT
HERE. THERE | S CONSI DERATI ON ON BOTH ENDS OF | T.

EACH PARTY IS GETTING A BENEFIT OF A
BARGAI N THAT THEY STRUCK AND THI S CASE SHOULD BE
OVER. THERE IS NO EVI DENTI ARY HEARI NG NECESSARY AS
TO WHETHER THEY AGREED TO ANYTHI NG.

ANYTHI NG, YOUR HONOR, THAT YOU WOULD
CONSI DER ABOUT WHAT THI S AGREEMENT MEANS | S GOl NG
TO HAVE TWO | SSUES WTH IT: THE FIRST ONE | S THAT
| T WOULD DEAL W TH SUBJECTI VE | NTENT; THAT 1S, WHAT
WAS IN THE M NDS OF THE PARTI ES WHEN THEY SIGNED I T
RATHER THAN WHAT | S THE | NTENTI ON OF THE THEM THAT
THEY EXPRESSED ON THE DOCUMENT.

THE SECOND | SSUE IS TO THE EXTENT THAT
THERE WAS ANY DI SCUSSI ON BETWEEN THE PARTI ES, AND I
DON' T WANT TO GO | NTO WHAT HAPPENED AT THE

MEDI ATI ON AT THI S POI NT. | TS ALL PROTECTED BY THE
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MEDI ATI ON PRI VI LEGE.

SO THIS | S THE DOCUMENT WHERE THE PARTI ES
MANI FESTED THEI' R MUTUAL | NTENT, CONNECTU DI DN' T
AGREE, DIDN T ASK TO PARTI CI PATE I N THE FORM AND
DOCUMENTATI ON OF THE TRANSACTI ON.

| T SPECI FI CALLY RECI TED THE PARTI ES MAY,
THAT THEY MAY ENGAGE | N | NFORMAL DOCUMENTATI ON,
THAT THE THI NGS THAT MR. BARRETT TALKS ABOUT, BUT
SHOULD THEY NOT AND THIS IS IT AND ALL YOU NEED TO
DO, YOUR HONOR, IS ENFORCE THE WORDS THAT ARE
WRI TTEN ON THI S PAGE (| NDI CATI NG) .

THE COURT: WELL, DO YOU TAKE | SSUE W TH
THE STATEMENT OF LAW THAT THI' S MUST BE ENFORCEABLE?

MR. CHATTERJEE: | N ORDER FOR THE COURT
TO ENFORCE | T?

YOUR HONOR, THI'S MUST, THI S MUST BE
ENFORCEABLE FOR THE COURTS TO ENFORCE | T AND THI S
| S AN ENFORCEABLE AGREEMENT.

THE COURT: WELL, THAT'S A CONCLUSI ON
THAT YOU WANT ME TO REACH. BUT WHAT MAKES A
DOCUMENT ENFORCEABLE UNDER CALI FORNI A LAW DEPENDS
UPON WHETHER OR NOT THE PARTI ES HAVE AGREED TO
WHAT, ALL OF THE MATERI AL TERMS?

HOW DO I -- WHAT | S THE DEFI NI TI ON OF

WHAT MAKES THI S ENFORCEABLE OR NOT.
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MR. CHATTERJEE: THE DEFI NI TI ON OF WHAT
MAKES THI' S ENFORCEABLE IS IF THEY AGREED TO THE
MATERI AL TERMS AND |'LL SUBM T, YOUR HONOR, YOU
CAN' T HAVE THI RD PARTI ES THAT WERE NOT | NVOLVED I N
THE NEGOTI ATI ON COM NG I N AND REVI SI TI NG OF WHAT
MAY OR MAY NOT BE CONSI DERED MATERI AL AFTER THE
FACT.

HERE ALL OF THE PARTI ES WERE ADVI SED BY
SOPHI STI CATED COUNSEL.

THEY PUT DOWN EVERYTHI NG THAT THEY FELT
WAS MATERI AL. THEY NEGOTI ATED I T, THEY WROTE I T,
AND THEY SI GNED I T.

THE COURT: WHOSE HANDWRI TING | S THI S BY
THE WAY?

MR. CHATTERJEE: THIS IS MR. HOW TSON' S
HANDWRI T1 NG.

THE COURT: WHO IS HE?

MR. CHATTERJEE: HE' S | N- HOUSE COUNSEL
FOR FACEBOOK.

THIS I'S AN ARV S LENGTH TRANSACTI ON
BETWEEN SOPHI STI CATED PARTI ES. PEOPLE W LL PUT
DOWN WHAT THE MATERI AL | NFORMATI ON THAT THEY NEED
IN THERE. THEY CAN'T COME |IN THERE AFTER THE FACT
AND SAY, OH, | WSH | WOULD HAVE KNOWN THAT OR |

W SH | WOULD HAVE KNOWN SOVME OTHER THI NG.
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THEY HAD AN OBLI GATI ON AND OPPORTUNI TY TO NEGOTI ATE
FOR I T AND PUT REPRESENTATI ONS | N WHERE THEY WANTED
I T.

THE COURT: WHAT DO | MAKE OF ALL OF THE
POST- SHEET CONSI DERATI ONS AND DOCUMENTS I N TERMS OF
THE KI ND OF PROVI SI ONS THAT WERE THERE WHI CH DO NOT
APPEAR | N THE SETTLEMENT AGREEMENT?

MR. CHATTERJEE: YOUR HONOR, LIKE I'T SAYS
| N THE AGREEMENT, | T CONTEMPLATED THAT THE PARTI ES
EXECUTE MORE FORMAL DOCUMENTS.

THERE WERE DI SCUSSI ONS AFTERWARDS ABOUT
HAVI NG SOME OTHER KI ND OF AGREEMENT PUT I N PLACE
THAT WOULD SUPPLANT THE TERM SHEET AND SETTLEMENT
AGREEMENT. AND THERE WAS, THERE WAS THI NGS
NEGOTI ATED BACK AND FORTH AND THAT' S WHAT HAPPENED

NOW THERE WERE Tl MES WHEN CONNECTU' S
COUNSEL ASKED OUR CORPORATE COUNSEL FOR MORE TI ME
BECAUSE HE WAS HAVI NG DI FFI CULTY W TH HI' S CLI ENTS.
BUT THAT IS COMPLETELY | RRELEVANT WHEN | T COMES TO
THE ENFORCEMENT OF THE TERMS I N THE SETTLEMENT
AGREEMENT. | T CONTEMPLATES THAT | T BE BI NDI NG TO
ARBI TRATI ON BUT THI S DI D NOT HAPPEN

THE COURT: WELL, | T SOUNDS I N FRAUD I N
CONNECTI ON W TH THE SETTLEMENT PROCESS | TSELF.

THERE' S NO PLEADI NG BEFORE ME THAT RAI SES THAT, BUT

36

U S. COURT REPORTERS




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LET' S ASSUME THAT SOMEHOW THAT'S AN | SSUE. HOW DO
| HANDLE THAT I N THE CONTEXT OF THI S DOCUMENT | N
TERMS OF YOUR CLI ENT'S POSI TI ON?

MR. CHATTERJEE: YOUR HONOR, OUR POSI TI ON
| S THAT YOU REJECT | T OUTRI GHT. | T"S AN ABSURD
POSI TION TO TAKE. THERE'S NO REPRESENTATI ON I N
THI' S DOCUMENT AS TO SHARE PRI CE AND FOR THEM TO
RAI SE THAT ALLEGATION IS SI MPLY TRANSFORM NG WHAT
| S AN OPEN MARKET | SSUE. FACEBOOK IS NOT A
PUBLI CLY TRADED COMPANY.

FACEBOOK WAS I N LI TI GATION W TH THEI R
CLI ENTS. DI SCOVERY WAS ONGOI NG. WE PRODUCED
CERTAI N DOCUMENTS W TH STOCK EVALUATI ON AND WE TOLD
THEM DI SCOVERY WAS COMPLETE. THEY DECI DED TO GO
| NTO THE MEDI ATI ON KNOW NG DI SCOVERY WAS
| NCOMPLETE

THEY THEN TRI ED, ONCE THEY DECI DED NOT TO
HONOR THE TERM SHEET AND SETTLEMENT AGREEMENT, TO
GO TO BOSTON AND | NTRODUCE OTHER DI SCOVERY | SSUES
ASSOCI ATED W TH DOCUMENT PRODUCTI ON AND THIS IS
NOTHI NG SHORT OF JUST A DOCUMENT PRODUCTI ON | SSUE

AND HERE'S WHAT JUDGE WOODLOCK HAD TO SAY
| N THE FEBRUARY ORDER, HE SAI D THAT FROM ALL THAT
APPEARS THE PARTI ES WERE PREPARED TO SETTLE THEI R

DI SPUTES THEN DESPI TE THE FACT THAT ASPECTS OF
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DI SCOVERY I N THI' S CASE MOST PRESENTLY FOR PRESENT
PURPOSES DOCUMENT PRODUCTI ON HAD NOT BEEN COMPLETED
AND UNRESOLVED DI SCOVERY | SSUES REMAI NED
OUTSTANDI NG. "

THEY KNEW THAT THEY DI DN' T HAVE ALL OF
THE | NFORMATI ON THEY NEEDED. FOR THEM TO COME | N
NOW AND SAY WE HAVE SOME SORT OF OBLI GATION TO TELL
THEM SOMETHI NG THEY DI DN'' T KNOW WHEN THEY DI DN' T
ASK FOR THE REPRESENTATION IN THI S DOCUMENT, THEY
KNEW THEY DI DN' T HAVE ALL OF THE DOCUMENTS.

I N FACT, THE M CROSOFT | NFORMATI ON AND
THE PRESS RELEASE THAT THEY SUBM T I N THEI R PAPERS,
THEY DI DN' T HAVE ANY OF THOSE CORPORATE DOCUMENTS
AND THEY KNEW I T AND FOR THEM TO COME | N AND SAY
THAT, OH, WE HAD | NCOMPLETE | NFORMATI ON WHEN WE
SETTLED THE CASE, YOUR HONOR, THAT'S WHAT HAPPENS
| N SETTLEMENT.

THE COURT: BUT I N ORDER TO REJECT THAT,
DOESN' T I T HAVE TO BE TENDERED TO THE COURT I N SOME
FORM? |'M A LI TTLE CONCERNED THAT THE MOTI ON TO
ENFORCE THE SETTLEMENT AGREEMENT DOES NOT PROVI DE
ME W TH AN OPPORTUNI TY TO ADJUDI CATE THE | SSUE OF
WHETHER THERE WAS FRAUD | N THE | NDUCEMENT OF THE
SETTLEMENT AGREEMENT, NOW MAYBE | T DOES AND | NEED

TO SEE CLEARLY HOW | HANDLE THAT | N CONNECTI ON W TH
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THE MOTI ON.

| HAVEN' T READ ENOUGH CASES WHERE PARTI ES
HAVE TENDERED A SETTLEMENT AGREEMENT AND SOMEONE
HAS OBJECTED TO I'T ON THE GROUNDS THAT | T WAS
| NDUCED BY FRAUD AND THE COURT GOES AHEAD AND SAI D
WELL, |'M GOI NG TO SOLVE THAT I N CONNECTION W TH A
MOTI ON AND AS OPPOSED TO A TRI AL AND THAT'S WHAT
| M ASKI NG FOR IS WHAT IS THE PROCESS?

| T"S CLEAR THAT THE PARTI ES AGREED THAT |
CAN ENFORCE THI S AGREEMENT AND THAT THI S AGREEMENT
WOULD BE SUBM TTED | NTO EVI DENCE AS PART OF THAT
ENFORCEMENT.

AND | UNDERSTAND FROM CALI FORNI A LAW THAT
A MOTION |I'S PERM SSIBLE I N THE CONTEXT OF AN OPEN
CASE THAT WOULD ENFORCE THE SETTLEMENT AGREEMENT.

BUT | HAVEN' T GONE FAR ENOUGH INTO IT TO
FI ND WHAT HAPPENS | F ANOTHER PARTY | N THAT SAYS,
WELL, | T WAS | NDUCED BY FRAUD. HOW DO | SOLVE
THAT?

MR. CHATTERJEE: THANK YOU FOR THAT
QUESTI ON.

ONE OF THE | SSUES THAT CONNECTU HAS
RAI SED |'S THAT THI S CONTRACT IS VOl D UNDER SECTI ON
29 OF THE SECURI TI ES EXCHANGE ACT. W TH THE

UNDERLYI NG VI OLATI ON OF SECTI ON 29 BEI NG A 10 OR
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10(B) VI OLATI ON AND THEIR POSI TION IS THAT THI S
AGREEMENT CANNOT BE ENFORCED UNDER SECTI ON 29 SO
THEI R OPPOSI TI ON EFFECTI VELY HAS PUT THI S | SSUE
BEFORE YOU.

| DON'T THI NK YOU NEED TO HAVE FURTHER
EVI DENCE SUBM TTED, YOUR HONOR.

THEY ARE TAKI NG THE POSI TI ON THAT THI S
AGREEMENT | S VO D. | F THEY, |F THEY MAKE -- I|IF
THEY SUBM T THAT ARGUMENT TO YOU, YOUR HONOR, AND
YOU DECI DE TO ENFORCE THI S AGREEMENT, YOU HAVE
REJECTED THAT ARGUMENT.

FOR THEM TO PROCEED ON THEI R FRAUD
THEORY, | THINK THEY HAVE TO PUT FORTH SOME KI ND OF
SHOW NG. THEY HAVE PUT FORWARD NO SHOW NG OF ANY
SCI ENTER.

THEI R CLAI M APPEARS TO BE SOME SORT OF
OM SSION IN A PRI VATELY HELD ARM S LENGTH
TRANSACTI ON.  THAT WOULD ONLY COME | NTO PLAY IF
THERE WAS A DUTY AND THEY DON' T ANSWER THE QUESTI ON
OF THEI R KNOWLEDGE OF THE FACT THAT DI SCOVERY WAS
ONGOI NG AND | NCOMPLETE

| N FACT, THEY ENDORSE JUDGE WOODLOCK' S
RECOGNI TI ON OF THAT I N H S ORDER. YOU CAN REJECT
THE EFFORT TO TRY AND VO D THI S AGREEMENT UNDER

SECTI ON 29 BASI CALLY BY SAYI NG THEY HAVE PUT
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FORWARD ANY EVI DENCE, NONE TO SUPPORT A 10(B)
VI OLATI ON THAT WOULD IN TURN LEAD TO SECTI ON 29
VOI DI NG OF THE AGREEMENT.

THE COURT: WHAT IS YOUR ANSWER TO MY
QUESTI ON THE PARTI ES AGREE THAT THI S MATTER CAN BE
STI PULATED THAT SAN JOSE FEDERAL COURT JURI SDI CTI ON
TO ENFORCE THI S AGREEMENT, SUBM T THI S | NTO
EVI DENCE TO ENFORCE THE AGREEMENT AND CALI FORNI A
LAW PROVI DES THAT A, THAT A MOTI ON TO ENFORCE 1 S,
| S PERM SSI BLE. HOW DO | HANDLE A CLAI M THAT THERE
I S FRAUD I N CONNECTI ON W TH THE AGREEMENT?

MR. BARRETT: WELL, YOUR HONOR, WE WOULD,
OF COURSE, BE PLEASED TO SUBM T ANY PLEADI NGS THAT,
THAT YOUR HONOR BELI EVES | S NECESSARY TO ASSI ST I T
| N DECI DI NG THAT QUESTI ON.

| DO, | DO THI NK THAT, THAT I T WAS RAI SED
| N OUR OPPOSI TI ON BRI EF AND | N OUR SURREPLY BRI EF
AND SOME OF THE EVI DENCE WAS PRESENTED I N THE FORM
OF AFFI DAVITS WTH THOSE TWO SUBM SSI ONS WHI CH WE
UNDERSTAND YOUR HONOR WOULD TAKE | NTO ACCOUNT I N
DECI DI NG WHAT TO DO.

AND THEN TO ANSWER COUNSEL'S QUESTI ON
FI RST OF ALL, WHEN THI S BECAME A SECURI Tl ES

TRANSACTI ON, [REDACTED]
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[ REDACTED] WHETHER OR NOT THEY
KNEW ABOUT I T, THEY | NTENDED I T, WHETHER ALL OF
THOSE FANCY CORPORATE LAWERS THAT THEY HAD ON
THEI R SI DE, AND YOU HEARD THAT THI S TERM SHEET WAS
WRI TTEN BY THEI R | N- HOUSE GENERAL COUNSEL, WHETHER
OR NOT THEY FOCUSSED ON THE FACT THAT THEY HAD
DI SCLOSURE OBLI GATI ONS BY VI RTUE OF THE SECURI Tl ES
LAW THEY HAD THOSE OBLI GATI ONS.

THE LAW IS VERY CLEAR ON THAT, YOUR
HONOR. WE WOULD BE HAPPY TO BRI EF THAT FURTHER
ALTHOUGH | THI NK WE HAVE GOT AMPLE BRI EFI NG ON I T
| N OUR SURREPLY. SO THAT' S WHERE THE DUTY COMES
FROM

THE DUTY COMES FROM WHEN A COMPANY TRADES
IN I TS OWN SECURI TI ES W TH AN OUTSI DE PARTY, IT
DOESN' T MATTER WHO THEY ARE, | T DOESN' T MATTER I F
IT"S US OR M CROSOFT. THEY HAVE A DUTY TO DI SCLOSE
MATERI AL | NFORMATI ON.

SOVMETI MES THAT DUTY IS | MPLEMENTED BY
| NVI TING THE OTHER SI DE TO COME | N AND DO DUE
DI LI GENCE. THAT'S ONE WAY TO DEAL WTH IT TO MAKE
SURE THE OTHER SI DE GETS ANYTHI NG THEY NEED. YOU
JUST Gl VE THEM ACCESS TO YOUR COMPANY AND YOUR
BOOKS AND RECORDS.

THAT DI DN' T HAPPEN HERE. [REDACTED]
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[ REDACTED]

THEY, W TH THEI R, NOT ONLY THEI R GENERAL
COUNSEL, BUT THEI R CHI EF FI NANCI AL OFFI CER, MR. YU
AND, AND MR. ZUCKERBERG, WHO IS NOT ONLY THE CEO OF
THE COMPANY BUT IS ON THE BOARD OF DI RECTORS OF THE
COMPANY, AND THAT'S | MPORTANT FOR REASONS |'LL GET
TO IN A M NUTE, THE THREE OF THEM WERE PRESENT AT

THE MEDI ATI ON.
[ REDACTED]
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[ REDACTED]

WHAT, WHAT THEY DI DN' T TELL US, WHAT
THOSE THREE FACEBOOK EXECUTI VES WHO WERE SI TTI NG I N
THAT MEDI ATI ON DIDN' T TELL US, EVEN THOUGH AS A
MATTER OF FEDERAL SECURI TI ES LAW THEY HAVE AN
ABSOLUTE OBLI GATI ON TO DI SCLOSE MATERI AL
| NFORMATI ON WHETHER WE ASKED FOR I T OR NOT, YOUR
HONOR, REMEMBER, SECURI TI ES LAW IS NOT CAVEAT
EMPTOR. SECURI TY LAWS | S DI SCLOSURE WHEN THE LAW
SAYS THAT YOU HAVE TO MAKE | T AND THE LAW SAYS THAT
WHEN THEY DO THI S TRADE, THEY HAVE TO MAKE I T.

WHAT THEY DIDN T TELL US WAS THAT THE
FACEBOOK BOARD, OF WHI CH MR. ZUCKERBERG, WHO WAS AT
THAT MEETI NG WAS A MEMBER, AND UNDOUBTEDLY THE CFO
AND GENERAL COUNSEL KNEW ABOUT THI S BECAUSE THAT'S
PART OF THEI R JOB.

BUT WHAT THEY DI DN T TELL US AND THEY
ONLY TOLD US LATER ON I N MARCH WHEN THE CORPORATE
LAWYERS, |F YOU W LL, PERHAPS, DOI NG SOME OF THAT
DUE DI LI GENCE | N NEGOTI ATI NG THE TRANSACTI ON ASKED
THE QUESTI ON, THEY DIDN' T TELL US ABOUT WHAT IS

CALLED A 409(A) VALUATION. AND | DON T KNOW I F
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YOUR HONOR HAS RUN ACROSS THAT TERM I N SOME OF YOUR
OTHER CASES.

BUT THAT IS A VALUE THAT, THAT A
VALUATI ON THAT, THAT A PRI VATE COMPANY HAS A HUGE
| NCENTI VE TO MAKE UNDER THE | NTERNAL REVENUE CODE
RECENTLY AMENDED W THI N THE LAST COUPLE YEARS.

THE REASON | T HAS A HUGE | NCENTI VE TO DO
THAT IS THAT BECAUSE | F I T GRANTS STOCK OPTI ONS AT
A PRI CE LOWNER THAN THE 409(A) VALUATI ON OR, OR
H GHER, IT, IT -- THE EMPLOYEES WHO RECEI VED THOSE
OPTI ONS MAY FACE EXTREME, EXTREME TAX PENALTIES I N
CONNECTI ON W TH RECEI VI NG THOSE OPTI ONS AND THE
COMPANY MAY, MAY | NCUR SOME LI ABILITY AS WELL.

SO THERE I'S A VERY STRONG TAX REASON TO
DO AN ACCURATE 409(A) VI OLATI ON.

| N ORDER FOR THAT VALUATI ON TO BE
EFFECTI VE UNDER THE | NTERNAL REVENUE CODE, THE
COMPANY HAS TO GO THROUGH CERTAI N STEPS THAT ARE
PRESCRI BED I N THE STATUTE

AND ULTI MATELY THOSE STEPS CULM NATE I N
THE COMPANY' S BOARD OF DI RECTORS PASSI NG A
RESOLUTI ON WHI CH SAYS THAT THE FAI R MARKET VALUE OF
OUR STOCK I S X. SO THIS I' S NOT, YOU KNOW SOME
VAGUE, VAGUE CONCEPT OF VALUATION. THIS IS, THIS

S A RESOLUTI ON OF THE BOARD OF DI RECTORS AND YOU
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HAD A MEMBER OF THE BOARD OF DI RECTORS AND YOU HAD
THE SENI OR FI NANCI AL OFFI CER AND THE SENI OR LEGAL

PERSON OF THE COMPANY SI TTI NG THERE AT THAT

MEDI ATl ON, KNOW NG THAT THEY HAD AN OBLI GATI ON TO

DI SCLOSE ALL MATERI AL | NFORMATI ON.
[ REDACTED]

AND YOUR HONOR, WHAT WAS THE FAI R MARKET

VALUE ACCORDI NG TO THE BOARD OF DI RECTORS AT THAT
TI VE? [ REDACTED]

YOUR HONOR, WE ALSO HAVE TO SHOW I T WAS

MATERI AL. [ REDACTED]

COUNSEL |I'S RI GHT, WE HAVE TO SHOW
SCI ENTER. YOUR HONOR, | THINK | JUST DESCRI BED A

BASI S OF PRI MA FACI E SCI ENTER [ REDACTED]
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[ REDACTED]

THEY KNEW BECAUSE THEY PARTI Cl PATED I N
THESE BOARD MEETI NGS. MR. ZUCKERBERG MUST HAVE
BECAUSE HE' S A BOARD MEMBER AND THE OTHERS |'M SURE

DI D BECAUSE OF THEI R POSI TI ON. [ REDACTED]

THE COURT: LET ME GO BACK AND |'VE READ
ALL OF THI S. BUT LET ME GO BACK TO A STATEMENT
THAT YOU MADE THAT UNDER THE SECURI TI ES LAW THERE
WAS AN OBLI GATION TO, TO MAKE THE, MAKE THE -- MAKE
A CERTAI'N KI ND OF DI SCLOSURE.

MR. BARRETT: UH- HUH

THE COURT: THAT'S THE PART |, | GUESS, |
NEED EDUCATI NG ON.

I N OTHER WORDS, | N THE CONTEXT OF A
SETTLEMENT, |F STOCK |I'S OFFERED I N THE Gl VE AND
TAKE OF THE SETTLEMENT I N CASH, AT THAT POI NT THE
NEGOTI ATI ONS HAVE TO TAKE A DI FFERENT TURN | S WHAT
YOU' RE TELLI NG ME.

AT THAT POl NT THE PARTY CANNOT OFFER
STOCK BUT MUST AT THAT POl NT MAKE A DI SCLOSURE
ABOUT DUE DI LI GENCE Kl ND OF DI SCLOSURE AND COMPLY
W TH ALL OF THE SECURI TI ES LAWS W TH RESPECT TO THE
DI SCLOSURE.

AND I NDEED I'T COULD NEVER, UNDER THE LAW
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OFFER STOCK W THOUT THOSE DI SCLOSURES AND | F STOCK
| S OFFERED AS A PART OF THE SETTLEMENT, I T IS
| LLEGAL.

MR. BARRETT: WELL, THEY ARE CERTAI NLY - -
| F THEY DO THAT, YOUR HONOR, | THI NK THAT'S
ESSENTI ALLY CORRECT. | F THEY DO THAT - -

THE COURT: WHAT IS YOUR AUTHORI TY FOR
THAT?

MR. BARRETT: " LL GET TO THAT I N ONE
M NUTE. | F THEY DO THAT, THEY' RE CERTAI NLY TAKI NG
THAT RI SK.

THE COURT: WELL, BOTH SI DES ARE TAKI NG A
RI SK, I T SEEMS TO ME, BECAUSE |IT COULD BE THAT THE
PARTY WHO GETS THE STOCK, GETS STOCK WHEN THE
DI SCLOSURE COMES OUT | S WORTH MORE.

MR. BARRETT: ABSOLUTELY. AND
OBVI OUSLY - -

THE COURT: | T JUST DEPENDS ON, IT
DEPENDS ON, AND AS | UNDERSTAND THI S TRANSACTI ON
NEI THER SIDE |I'S TRYI NG TO MOVE AVWAY FROM THE
TRANSACTI ON BECAUSE THEY BELI EVE THAT SOMETHI NG
ABOUT THE VALUE | S DI FFERENT. | T"S BECAUSE OF THE
FAI LURE TO DI SCLOSE, YOUR ARGUMENT | S THE FAI LURE
TO DI SCLOSE THE VALUATI ON FOR THE STOCK BENEFI TS I S

| NFORMATI ON THAT SHOULD HAVE BEEN DI SCLOSED

48

U S. COURT REPORTERS




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

BUT RATHER THAN IN A M NUTE, | NEED THE
AUTHORI TY NOW  THAT FOR ME | S VERY | MPORTANT TO
UNDERSTAND A CASE WHERE A JUDGE HAS HELD THAT I N
THE CONTEXT OF A SETTLEMENT THE PROPOSAL OF STOCK
OF THAT KIND I'S | LLEGAL W THOUT THE DI SCLOSURES
ACCOMPANYI NG I T.

DO YOU HAVE A CASE AUTHORI TY TO THE
CONTRARY THAT IN THE COURSE OF A SETTLEMENT THE
OFFER OF CASH AND STOCK IS OKAY EVEN W THOUT THE
DI SCLOSURES THAT WOULD ACCOMPANY THE, THE STOCK I F
| T WERE BEI NG SOLD I N AN ARM S LENGTH TRANSACTI ON?

MR. CHATTERJEE: YOUR HONOR, WE HAVE NOT
BEEN ABLE TO LOCATE CASES ON EI THER SI DE OF THI S
CANDI DLY.

| DO THI NK THAT ONCE YOU ENGAGE | N AN
ARM S LENGTH TRANSACTI ON AND YOU' RE NOT TALKI NG
ABOUT THE OPEN MARKET, THE DYNAM CS DO CHANGE
CONSI DERABLY.

| MEAN, THE DUTY TO DI SCLOSE COMES UP
BASED UPON THE SOPHI STI CATI ON OF THE RELATI ONSHI P,
THE NATURE OF THE TRANSACTI ON, PRI VATELY HELD
VERSUS PUBLI CLY HELD. ALL OF THAT IS PRETTY
STANDARD CASE LAW AND I F YOU LOOK AT THE CONTEXT
OF THI S NEGOTI ATI ON, THEY CAN'T COME | N AND SAY

THERE WAS NO M SREPRESENTATI ON, THERE WAS NO
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M SREPRESENTATI ON MADE I N THI S DOCUMENT AS TO SHARE
PRI CE.

EVERYTHI NG YOU HEARD MR. BARRETT SAY
ABOUT HOW MUCH THEY VALUED I T, NONE OF THAT IS
EMBODI ED I N THI S DOCUMENT.

AND | F WHATEVER THEI R SUBJECTI VE
| NTENTI ONS WERE, AT THI S POINT I'T SEEMS LI KE AN
AFTER- THE- FACT JUSTI FI CATI ON FOR TRYI NG TO
ESTABLI SH FRAUD RATHER THAN SOMETHI NG THAT THEY
UNDERSTOOD AT THE TI ME AND HAD AN OPPORTUNI TY TO,
TO HAVE WRI TTEN DOWN.

THE COURT: UM, THE QUI NN EMANUEL LI EN
WAS MENTI ONED

DOES THAT PLAY A PART I N THI S?

MR. BARRETT: YOUR HONOR, | DON' T THI NK

| T PLAYS ANY PART IN THI S AT ALL.

[ REDACTED]

THE COURT: BUT IF I, IN OTHER WORDS,

PART OF WHAT YOU WOULD HAVE ME DO IS TO EVALUATE
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THE SETTLEMENT?

MR. BARRETT: NO, YOUR HONOR.

THE COURT: WELL, HOW DO YOU KNOW THAT
THE VALUE | S WHAT YOU RE CLAIM NG I T TO BE?

MR. BARRETT: |'M JUST USING THEIR
NUMBERS, YOUR HONOR.

THE COURT: | KNOW BUT WHAT |IF THEIR
NUMBER | S NOT CORRECT?

MR. CHATTERJEE: THOSE ARE THEI R NUMBERS.
THOSE ARE NUMBERS THAT THEY SUBM TTED. | WANT TO
BE VERY CLEAR ABOUT THAT. THEY CAME UP W TH THE
[ REDACTED] PER SHARE. THAT'S
THEI R NUMBER

THE COURT: | UNDERSTAND THAT. BUT YOUR
POSI TION IS THAT THE SETTLEMENT CAN' T BE ENFORCED
BECAUSE THERE WAS A FAI LURE TO DI SCLOSE THI' S STOCK
OPTI ON PRI CE.

MR. BARRETT: YES, IT'S A STOCK OPTI ON,
PRICE, BUT WHAT IT IS, IS A FAILURE TO DI SCLOSE A
RESOLUTI ON OF THE BOARD OF DI RECTORS THAT SAYS THAT
THE FAI R MARKET VALUE OF COMMON STOCK | S[REDACTED]

THE REASON | BRI NG UP THE VALUE, YOUR
HONOR, 1S NOT -- IS PURELY TO SHOW YOU THE
MATERI ALI TY OF THE M SREPRESENTATI ON, HOW OBVI OUS

T 1S THAT THIS IS, THAT THI'S IS MATERI AL NONPUBLI C
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| NFORMATI ON.

NOW THEY CAN DO -- YOU CAN DO A PRI VATE,
A PRI VATE TRADE I N YOUR STOCK BUT WHAT YOU HAVE TO
DO IS YOU HAVE TO MAKE SURE THAT THE OTHER PARTY
HAS ALL MATERI AL | NFORMATI ON OR HAS ACCESS TO
MATERI AL | NFORMATI ON.  THAT WASN' T DONE HERE.

YOUR HONOR, YOU ASKED FOR, YOU ASKED FOR
SOME, SOME CASE AUTHORI TY. FI RST OF ALL, | WANT TO

CI TE A CASE CALLED LI VI D HOLDI NGS AGAI NST SOLOMON

AND SM TH BARNEY, WHICH IS A NINTH ClI RCUI T CASE AT

PAGE 13 OF OUR SURREPLY.

AND THAT WAS A CASE, AMONG OTHER THI NGS,
DI SCUSSI NG THE QUESTI ON OF SCI ENTER THE NI NTH
CIRCU T SAID | F YOU ALLEGE THAT THE DEFENDANTS I N
THI' S CASE, THE PLAI NTI FF FACEBOOK, KNEW THE
CONTESTED STATEMENTS MOST OBVI OUS | NTERPRETATI ON
WAS FALSE VWHEN MADE.

THAT' S - -

THE COURT: WELL, WHAT |' M ASKI NG,
THOUGH, THERE ARE LOTS OF SECURI TI ES CASES. WHAT
" M CONCERNED W TH IS WHETHER OR NOT THERE | S A
DI FFERENCE WHEN PARTI ES COME TOGETHER TO SETTLE A
LAWSUI T - -

MR. BARRETT: Rl GHT.

THE COURT: -- AND TRY TO I N THE COURSE
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OF THAT COME TO TERMS THAT THEY ARE SATI SFI ED W TH.

|* M JUST NOT AS FAM LI AR W TH THAT
BECOM NG THE SUBJECT OF LI TI GATI ON LATER ON OVER
EVALUATI ON BECAUSE ONCE | OPEN THAT UP, THERE'S
GOl NG TO BE A LOT OF LITIGATION IN THE COURT.

PARTI ES ARE PERM TTED TO, I N THE COURSE
OF SETTLEMENT, SAY THAT THE PRI CE W LL DEPEND ON AN
AUDI T; LATER ON WE'LL DO SOME KI ND OF THI NGS TO
FI GURE OUT THE PRI CE. "M NOT USED TO PARTI ES
SAYI NG, OKAY, I T'S GOl NG TO BE [ REDACTED] PLUS
STOCK.

MR. BARRETT: UH- HUH

THE COURT: AND THEN LATER ON HAVI NG COME
TO THE COURT AND SAY, WELL, YOU KNOW | SAID

[ REDACTED] WORTH OF STOCK, BUT | THOUGHT THE STOCK WAS

WORTH A LOT MORE THAN I T TURNS OUT TO BE.

MR. BARRETT: RI GHT, RI GHT.

THE COURT: AND I NOW WANT TO GET A -- |
WANT TO BACK AWAY FROM THI S AND ASKI NG THE COURT
FOR PERM SSION TO DO IT.

YOU' RE NOT QUI TE ASKI NG THAT BUT THAT'S
WHAT |' M CONCERNED ABOUT.

AND I'D LI KE TO SEE CASES THAT SAY THAT A
PARTY IS PERM TTED TO DO THAT BECAUSE ONCE YOU PUT

STOCK I NTO THE M X, THERE HAS TO BE A DI SCLOSURE
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THAT GOES W TH THE STOCK WHI CH THEN BECOMES A BASI S
| F NOT DONE FOR SAYI NG TO THE PARTI ES ALTHOUGH YOU
WANTED TO SETTLE ALONG THOSE TERMS AND YOU DI DN' T
ASK FOR IT, THE LAWGETS IT. AND IF PAGE 13 GETS
ME THERE, |'LL LOOK AT IT AND SEE IF IT GETS ME
THERE.

MR. BARRETT: | DON'T THI NK I T DOES, YOUR
HONOR. | T DOESN' T ADDRESS THAT SPECI FI C | SSUE.
AND | THINK LI KE MR. CHATTERJEE, WE HAVE NOT
LOCATED, ALTHOUGH WE' RE STI LL LOOKI NG FOR A CASE
THAT ANSWERS YOUR HONOR' S PRECI SE QUESTI ON.

ALTHOUGH WE CAN Gl VE YOU CHI ARELLA

AGAI NST THE UNI TED STATES, THE GENERAL PRI NCI PLE

THAT A COMPANY SELLING ITS OAN STOCK HAS AN
AFFI RMATI VE DUTY TO ABSTAI N FROM TRADI NG I N THE
SHARES UNLESS I T FI RST DI SCLOSES ALL MATERI AL
NONPUBLI C | NFORMATI ON WHI CH, WHI CH | T KNOWS.

NOW THERE I'S NO, THERE IS NO -- | DON T
THI NK THERE' S ANY SETTLEMENT EXCEPTI ON. | DON' T
KNOW ANY REASON WHY THERE WOULD BE

THI'S, I N MANY WAYS, | THINK IS REALLY A
SUI GENERI S CASE.

| THI NK TYPI CALLY WHAT YOU WOULD HAVE I N
A SI TUATION LIKE THIS | S THAT I F YOU HAD PARTI ES

FI GHTI NG AND THEN A SETTLEMENT THAT | NVOLVED THE
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EXCHANGE OF STOCK AND PRI VATELY HELD BUSI NESS | - -
| T WOULD PROBABLY BE PARTI ES THAT HAD BEEN DOI NG
BUSI NESS W TH EACH OTHER, YOU KNOW FOR EXAMPLE,
FORMER PARTNERS OR SOMETHI NG LI KE THAT WHERE THE
CHANCES ARE THAT THEY WOULD ACTUALLY HAVE A GREAT
DEAL OF | NFORMATI ON ABOUT EACH OTHER ALREADY
BECAUSE OF THE NATURE OF THEI R BUSI NESS
RELATI ONSHI P OR THEY M GHT PROVI DE, AS YOU WOULD DO
| N A CORPORATE ACQUI SI TION OR A MERGER CONTEXT,
YES, HERE'S THE AGREEMENT | N PRI NCI PAL, WE'LL, YOU
KNOW TRADE THI S MUCH SHARES OF STOCK FOR THI S MANY
AND SUBJECT TO NORMAL DUE DI LI GENCE, SUBJECT TO AN
APPRAI SAL AS YOUR HONOR SUGGESTED, SUBJECT TO AN
AUDI T.

BUT TO COME I N HERE AND AS THEY ARE
SAYI NG I N EFFECT SAYI NG THAT THERE WAS | NFORMATI ON,
AND YOU DON' T HEAR THEM DENYI NG | T, [REDACTED]

THAT' S THE BOARD OF

DI RECTORS NUMBER. THEI R COUNSEL GAVE I T TO OUR

CORPORATE COUNSEL. [REDACTED]

THE COURT: LET ME ASK JUST AS A MATTER
OF HI STORI C FACT, THAT BOARD EVALUATI ON WAS DONE
SUBSEQUENT TO THE M CROSOFT TRANSACTI ON, WHATEVER

THAT WAS?
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MR. BARRETT: YES, YES. OUR
UNDERSTANDI NG, YOUR HONOR, WAS THAT | T WAS.
ALTHOUGH | CANNOT TELL YOU THE EXACT DATE. THEY
WOULD NOT DI SCLOSE THAT TO US.

MR. CHATTERJEE: YOUR HONOR, | F | COULD
EXPLAI N BECAUSE | SEE SOME CONFUSI ON I N YOUR EYES,
AND | THI NK THERE ARE A COUPLE OF | MPORTANT | SSUES
HERE.

THE M CROSOFT TRANSACTI ON WAS FOR
[ REDACTED] AND A BUSI NESS DEAL.

CONNECTU DI DN' T GET THAT AND THEY KNEW
THEY WEREN' T GETTI NG THAT.

| F YOU LOOK AT THE SETTLEMENT AGREEMENT
THERE'S A RESTRI CTI ON FOR SERI ES D PREFERRED STOCK,
ONLY ONE, BUT THE DOCUMENT ON I T'S FACE | DENTI FI ES
THAT THERE | S SERI ES D PREFERRED STOCK AND THERE' S
COMMON STOCK

WHAT M CROSOFT GOT OUT OF THE DEAL AND
WHAT CAUSED THESE VALUATI ON NUMBERS OF THE PRESS
RELEASE ARE FUNDAMENTALLY DI FFERENT THAN WHAT
CONNECTU | S GETTI NG OR THE PRI NCI PALS OF CONNECTU,
WHI CH WAS SUBJECT TO THE FAI R MARKET VALUATI ON
NUVMBER.

THERE |I'S NOT A FAI R MARKET VALUATI ON THAT

HAS BEEN DONE OF THE SERI ES D PREFERRED STOCK.
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" LL POl NT OUT TO YOU, YOUR HONOR, THAT
WE DI D PRODUCE SEVERAL FAI R MARKET VALUATI ONS
THROUGHOUT THE LI TI GATI ON, AND I N THOSE DOCUMENTS
| T SPECI FI CALLY CALLED OUT OTHER DEALS THAT
FACEBOOK WAS CONSI DERI NG WHERE PREFERRED STOCK WAS
PART OF THE CONSI DERATI ON FOR THE PARTNERSHI PS.

| N THOSE DOCUMENTS THERE WAS SPECI FI C
PREFERRED PRI CES THAT WERE | N THERE THAT WERE
SUBSTANTI ALLY DI FFERENT THAN WHAT THE CONCLUDED
FAI R MARKET VALUE OF THE COMMON SHARES WERE

WHAT THAT MEANS | S THAT THE DOCUMENTS WE
PRODUCED I N THE LI TI GATI ON THAT THEY SOUGHT
| DENTI FY ON THEI R FACE THAT THE PREFERRED STOCK HAD
DI FFERENT VALUE THAN THE COMMON STOCK

BUT, AGAIN, YOUR HONOR, | DON T THI NK YOU
NEED TO REACH THAT | SSUE BECAUSE THEY HAD THE
OPPORTUNI TY TO ASK FOR A REPRESENTATI ON AS TO
VAL UE.

YOU' RE ABSOLUTELY RI GHT THAT THEY DI D NOT
ASCRI BE A DOLLAR VALUE AND ASK FOR AN | NDEPENDENT
APPRAI SAL. THAT WOULD BE A VERY COMMON COURSE

HERE THEY AGREED TO A VERY SPECI FI C
NUMBER OF SHARES, AND THAT'S WHAT WE' RE ASKI NG YOUR
HONOR TO HONOR AND THEY' RE COMMON SHARES. THEY' RE

NOT THE [ REDACTED] SHARES THAT M CROSOFT GOT.
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THERE' S NONE OF THE OTHER BUSI NESS
PARTNERSHI P THAT M CROSOFT GOT OUT OF THE DEAL.
THEY' RE COMMON SHARES.

MR. BARRETT: YOUR HONOR, UM, UM THOSE,
THOSE -- THERE ARE THOSE ADDI TI ONAL EVALUATI ONS.
THOSE CAME AT A MUCH EARLI ER POINT IN TI ME AND AS,
PERHAPS, | S OBVI OUS, FACEBOOK IS A COMPANY THAT HAS
BEEN ON AN | NCREDI BLE UPWARD TRACK I N TERMS OF I TS,
| TS SUCCESS AND SO A VALUATION, EVEN IF I T"S ONLY A
FEW MONTHS OLD, MAY, MAY WELL BE OUTDATED

BUT THAT REALLY I SN'T THE POl NT, YOUR
HONOR.

THE POI NT IS THAT THEIR DUTY IS TO
DI SCLOSE ALL MATERI AL, ALL MATERI AL | NFORMATI ON,
NOT | NFORMATI ON FROM THE PAST THAT THEY MAY HAVE
HAPPENED TO DI SCLOSE | N THE COURSE OF DI SCOVERY.

| T"S TO DI SCLOSE ALL | NFORMATI ON THAT IS
MATERI AL TO A REASONABLE PURCHASER AT THE TI ME OF
THE TRANSACTI ON THAT THEY' RE ENGAGI NG | N.

AGAI N, THEY' RE I N A FUNNY POSI Tl ON
BECAUSE THEY' RE A PRI VATE COMPANY AND THEY' RE NOT
OUT THERE I N THE MARKETPLACE AND MAKI NG 10- K AND
13-D DI SCLOSURES AND ALL OF THE THI NGS THAT PUBLI C
COMPANI ES DO WHEN SOMETHI NG MATERI AL TO THE COMPANY

HAPPENS. THEY DON' T HAVE TO DO THAT.
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BUT | F THEY DECI DE TO ENGAGE I N A PRI VATE
TRADE OF THEI R STOCK, THEY DO HAVE TO DI SCLOSE
MATERI AL | NFORMATI ON.

THE COURT: BUT THAT'S THE PART THAT I|I' M,
THAT I'M STUCK ON AND | DO WANT TO, | DO WANT TG,
TO STUDY FOR A MOMENT BEFORE | GO FURTHER IN THI S
BECAUSE |'LL TELL YOU, MY I NI TI AL REACTI ON | S THAT
AS YOU RE BOTH ACCURATELY DESCRI BI NG, THERE' S NO
REAL DI SPUTE HERE, THAT WHAT | HAVE BEFORE ME | S A
TERM SHEET AND SETTLEMENT AGREEMENT.

WHEN | PRACTI CED LAW FOR 15 YEARS, | DI D
LOTS OF THESE. AS A JUDGE FOR THE LAST 15 SOME ODD
YEARS, |'VE SEEN LOTS OF THESE, AND |IT DOES SEEM TO
ME -- | KNOWIT'S LONGER -- BUT I T DOES SEEM TO ME
THAT | HAVE SEEN ClI RCUMSTANCES WHERE THE PARTI ES
TRY TO GO AS THESE PARTI ES APPEAR TO HAVE GONE TO
THE POI NT OF MAKI NG I T BI NDI NG.

AND WHEN PARTI ES ATTEMPT TO MAKE | T
BI NDI NG, |I'T PUTS THE COURT I N A POSI TI ON OF WANTI NG
TO SUPPORT THE MEDI ATI ON RESOLUTI ON DI SPUTE PROCESS
BY GIVING | T Bl NDI NG EFFECT BECAUSE EI THER ONE OF
YOU COULD HAVE BEEN BEFORE THI S COURT ARGUI NG THAT
YOU WANT TO ENFORCE THI S AGREEMENT.

THERE' S NOTHI NG ON THE FACE OF THI S

DOCUMENT THAT SUGGESTS THAT SOMEBODY WAS TAKEN
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ADVANTAGE OF ONE WAY OR THE OTHER.

AND SO EI THER SI DE WOULD BE DEPRI VED OF
THE BENEFIT OF THI' S PROCESS | F COURTS WERE NOT TO
HONOR THE LANGUAGE THAT THEY CAME TO.

T, IT -- AND SO WHAT |I'M, WHAT |' M
TRYI NG TO BE CAREFUL ABOUT IS, IS THERE SOME POLI CY
OF CALI FORNI A OR FEDERAL OR OTHER LAW THAT, THAT
SUPERI MPOSES UPON THE PARTI ES WHO COME TO WHAT THEY
CONSI DER TO BE A BI NDI NG AGREEMENT AND SAYS,
ALTHOUGH YOU HAVE CONSI DERED I T BI NDI NG, THE LAW
RESTRI CTS YOU I N SOME WAY?

NOW | AM CONCERNED THAT I N THE POST- TERM
SHEET SETTLEMENT AGREEMENT SUBM SSI ON THAT THERE
WERE ALL KINDS OF THI NGS HAVI NG TO DO W TH THI S
TRANSACTI ON THAT DON' T SHOW UP ON THE FACE OF THI S.

AND THE MOST THAT, THAT | T SEEMS THAT I,
THAT | CAN DO AT THI'S POINT IS TO ENFORCE THI S
AGREEMENT AND NOTHI NG MORE.

THE PARTI ES NEED, PERHAPS, MORE, BUT THI S
| S WHAT THEY AGREED TO.

THIS I'S COMMON STOCK. | T DOESN' T SAY
ANYTHI NG ABOUT I T BEI NG LETTERED STOCK | N ANY WAY.
| T OQUGHT TO BE FREELY TRADED, UNLESS SOMEONE
CONVI NCES ME THAT THERE WAS SOMETHI NG ABOUT THE

COMMON SHARES THAT REQUI RE | T HAVE RESTRI CTI ONS ON
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| T AND AS | READ THROUGH THE DOCUMENT THERE WERE
RESTRI CTI ONS THAT WERE BEI NG SUGGESTED.

THI'S TALKS ABOUT A STOCK ACQUI SI Tl ON.
THERE' S NOTHI NG ABOUT A MERGER. THERE'S NOTHI NG
ABOUT SUBSI DI ARI ES.

| UNDERSTAND FROM THE TRANSACTI ON THAT
DI FFERENT KI NDS OF TERMS WERE BEI NG SUGGESTED SO
I T -- THE TWO QUESTI ONS THAT | CAME TO THE BENCH
HOPI NG TO GET CLARI FI CATI ON ON | S WHAT ARE THE
ESSENTI AL MATERI AL TERMS THAT ARE M SSI NG FROM THI S
| F ANY, AND TO HEAR WHETHER OR NOT THERE WAS SOME
LEGAL BASI'S UPON WHICH | COULD NOT ENFORCE THI S.

AS | HAVE SAID, | WAS SOMEWHAT CONCERNED
THAT THI S WAS DONE THROUGH A MOTI ON AS OPPOSED TO
PLEADI NGS AND SOMEONE WAS RAI SI NG QUESTI ONS HAVI NG
TO DO W TH FRAUD I N THE | NDUCEMENT AND THAT MEANS
THAT THERE | S SOVMETHI NG BEYOND THE DOCUMENT THAT |
HAVE TO CONSI DER FOR THAT PURPOSE. THAT'S A LITTLE
BIT IN CONFLI CT WTH THE NATURE OF THE SETTLEMENT
AGREEMENT WHERE |'M RESTRI CTED TO THE FACE OF IT.

THERE I'S -- | HAVEN T ACTUALLY ASKED YOU
ALL ABOUT THE NATURE OF THE MEDI ATI ON PRI VI LEGE AND
THE CONFI DENTI ALI TI ES THAT THI'S COURT IS BOUND TO
RESPECT W TH RESPECT TO GOI NG | NTO THOSE

NEGOTI ATI ONS, CALLI NG THE MEDI ATOR, HAVI NG THEM
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CROSS- EXAM NED ABOUT WHO CAME UP W TH THESE TERMS,
AND WHETHER OR NOT ONE PARTY IS BEI NG, |S BEI NG
SOVEHOW TAKEN ADVANTAGE OF AND | N THE COURSE OF
THI'S, | HAVEN T CROSSED THAT BRI DGE. | DON' T THI NK
THAT | ACTUALLY NEED TO UNLESS SOMEONE CONVI NCED ME
THAT THERE' S A BASI S FOR DOI NG THAT.

SO | GUESS WHAT | HAVE ARE TWO MOTI ONS.
ONE IS A MOTI ON FOR AN EVI DENTI ARY HEARI NG OF SOME
SORT AND THE OTHER |I'S TO ENFORCE THE AGREEMENT AS
T IS WRITTEN AND ATTACH I T TO A JUDGVENT AND, AND
THE REASON |'M, I'M SORT OF Gl VI NG YOU THI S STREAM
OF CONSCI OUSNESS I'S TO SORT OF TELL YOU WHAT |' M
THI NKI NG AT THI'S POI NT AND SEE | F YOU WANT TO ADD
ANYTHI NG TO WHAT YOU HAVE SAI D UP TO NOW TO
| NFLUENCE WHAT | DO W TH THI S.

YOU' RE THE MOVI NG PARTY. YOU GO FI RST.

MR. CHATTERJEE: YOUR HONOR, | T SEEMS
LI KE YOU UNDERSTAND THAT THI'S I'S A Bl NDI NG
SETTLEMENT AGREEMENT AND TERM SHEET. | UNDERSTAND
YOUR QUESTI ONS.

| DON' T THI NK WE REALLY HAVE ANYTHI NG
ELSE TO ADD. WE DON' T THI NK AN EVI DENTI ARY HEARI NG
| S NECESSARY. THERE ARE MOTI ONS TO COMPEL AGAI NST
A THI RD PARTY CURRENTLY PENDI NG BEFORE JUDGE LLOYD

ASSOCI ATED W TH THE DEPOSI TI ONS OF GREG ROUSSEL ON
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THE FOLLOW ON DI SCUSSI ONS WHERE THEY TRI ED TO AGREE
UPON FORMAL DOCUMENTS. WE DON' T THI NK THAT ANY OF
THAT |I'S NECESSARY. WE THI NK YOUR HONOR CAN ENTER
JUDGMENT I N THE WAY THAT WE REQUESTED.

THE COURT: THIS -- IF THIS IS PART OF A
JUDGMENT, THI'S WOULD THEN BE PUT I N THE PUBLI C
DOMAI N?

MR. CHATTERJEE: YOUR HONOR, AS WE SAID |
THI NK DURI NG OUR PHONE CALL THE OTHER DAY, IF IT
WERE ATTACHED AS A JUDGMENT, WE WOULD ASK THAT YOUR
HONOR SEAL AT LEAST PARAGRAPH 7 OF THE AGREEMENT.

| THI NK EVERYTHI NG ELSE - -

THE COURT: WHERE DOES | T SAY THAT THAT
'S NOT PART OF WHAT WOULD BE PUT I N THE PUBLI C?

MR. CHATTERJEE: | M SORRY?

THE COURT: | T SAYS ALL TERMS ARE
CONFI DENTI AL.

MR. CHATTERJEE: WE WOULD ASK, |F YOUR
HONOR WANTS TO PUT ALL OF THIS IN, IT IS CERTAINLY
APPROPRI ATE AND COVERED BY THE SETTLEMENT
AGREEMENT.

| T"S BASED UPON OUR PHONE CALL THE OTHER
DAY WHERE OUR FUNDAMENTAL CONCERN ON
CONFI DENTI ALI TY | S REALLY PARAGRAPH 7, BUT | DON' T

KNOW WHAT MR. BARRETT' S VI EWS ARE.
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BUT I F WE PUT THE WHOLE THI NG UNDER SEAL,
WE CERTAI NLY WOULDN' T HAVE ANY OBJECTI ON TO THAT.

THE COURT: ALL RI GHT. FI NAL WORDS?

MR. BARRETT: YES, YOUR HONOR. | DO
THI NK THAT, FIRST OF ALL, AS YOU SAY, THERE'S A
MOTI ON TO ENFORCE. | THI NK THE FI RST THI NG I S THAT
THE COURT CAN DENY THAT MOTI ON ON THE BASI S OF
THESE PAPERS.

THE SECOND THI NG YOU, YOU ASKED WHAT ARE
THE MATERI AL TERMS THAT ARE M SSI NG?

| HAVE TO SAY THAT BASED ON WHAT -- THE
WAY THAT FACEBOOK HAS LI TI GATED THI'S MOTI ON, | AM
COMPLETELY AT A LOSS TO UNDERSTAND THEI R POSI Tl ON.

THEY CAME I N HERE. THEY FILED THI S
MOTI ON. THEY SAI D THEY ASKED THI S COURT I N THE
FORM OF A PROPOSED ORDER AND I N A DECLARATI ON, A
SWORN STATEMENT FROM THEI R COUNSEL THAT NOT JUST
CONNECTU, BUT THE PRI NCI PALS WHO ARE NOT EVEN
PROPERLY BEFORE THI S COURT, BE ORDERED TO SI GN,
EXECUTE CERTAI N DOCUMENTS TO SIGN THE DEED, |F YOU
W LL, I N EFFECT.

AND NOW THI S MORNI NG FOR THE FI RST TI ME
MR. CHATTERJEE IS GETTI NG UP SAYlI NG, NEVER M ND, WE
DON' T NEED ANY OF THAT. THAT'S NOT | MPORTANT. ALL

WE WANT YOU TO DO IS TO ATTACH THI S TO THE
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JUDGMENT.

| DON' T EVEN KNOW YOUR HONOR, WHERE WE
WOULD START, WHAT, WHAT THAT TRANSACTI ON WOULD BE.

AS | | NDI CATED EARLI ER, YOUR HONOR, THE
NOTI ON OF THE ACQUI SI TI ON OF CONNECTU SHARES,
CONSI STENT W TH THE STOCK AND CASH FOR STOCK
ACQUI SITION, IS I N THE EXPERT OPI NI ON OF AT LEAST
ONE BUSI NESS PROFESSOR WHO HAS DONE HUNDREDS OF
THESE TRANSACTI ONS, LI TERALLY | NCOMPREHENSI BLE
LANGUAGE. YOU DON'T KNOW I F I T'S GOl NG TO BE A
MERGER OR ESSENTI ALLY JUST A PURCHASE OF STOCK.

AND THAT LANGUAGE, AS A MATTER OF USAGE
| N THE BUSI NESS, | S AMBI GUOUS AS TO THAT POI NT.

WELL, THAT IS THE MOST FUNDAMENTAL
STRUCTURAL ASPECT OF THE TRANSACTI ON.

THE COURT: AND THERE'S NOTHI NG ABOUT A
MERGER ON HERE?

MR. BARRETT: THE WORD | SN' T USED, YOUR
HONOR. BUT AN ACQUI SI TI ON OF STOCK FOR CASH AND
STOCK I'S A TERM OF ART THAT ENCOMPASSES A MERGER.

AND THE DI STI NCTI ON, YOUR HONOR, | S THAT
THE WAY THAT THAT TRANSACTION IS SET UP, ITF IT' S A
MERGER OR I F I T'S A STOCK PURCHASE.

AND WHAT THEY PUT BEFORE YOU, REMEMBER,

WASN' T DENOM NATED ACQUI SI T1 ON. | T WAS DENOM NATED
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BY THEM A STOCK PURCHASE, HAS HUGE TAX SEQUENCES,
[ REDACTED]
TURN JUST ON THE FORM OF THAT TRANSACTION. SO IT
|' S CLEARLY A MATERI AL TERM

OUR EXPERT TESTI FI ES THAT THAT | SSUE OF
THE TRANSACTI ON | N A PROPERLY DONE, EVEN TERM
SHEET, |'S SOMETHI NG THAT WOULD BE ADDRESSED I N THE
DOCUMENT, THAT YOU WOULD EXPECT TO BE ADDRESSED I N
A DOCUMENT OF A DECLARATION OF THI'S TYPE. THEY
DI DN' T DO THAT.

YOUR HONOR, | F YOU ENTER THE JUDGMENT
THAT MR. CHATTERJEE |'S SUGGESTING, | SUBM T WHAT IS
GOl NG TO HAPPEN |'S NEXT WEEK OR NEXT MONTH WE' RE
GOl NG TO BE BACK I N FRONT OF YOU AND WE' RE GOI NG TO
BE SAYI NG, YOUR HONOR, WE DON' T KNOW WHAT VE' RE
SUPPOSED TO DO.

WE' RE HAVI NG A FI GHT NOW ABOUT, ABOUT
WHAT, WHAT YOU KNOW YOU CAN' T, YOU CAN T JUST DO
ONE OF THESE TRANSACTI ONS. MAYBE THEY NOW WANT TO.
MAYBE THEY DON' T CARE ABOUT THE RI GHT OF FI RST
REFUSAL, ABOUT THE LOCK UP.

BECAUSE AS YOUR HONOR, BECAUSE -- ABOUT
THE | NDEMNI TI ES AND WARRANTI ES. MAYBE THEY' RE
SAYI NG THAT'S NOT | MPORTANT. | T SURE WAS | MPORTANT

TO THEM WHEN THE CORPORATE LAWERS WERE NEGOTI ATI NG
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A MERGER; | T SURE WASN' T | MPORTANT TO THEM WHEN
MR. ROUSSEL PUT I N THE DECLARATI ON AND SWORE THAT
THESE DOCUMENTS WERE REQUI RED. THAT'S ALL OVER
THOSE DOCUMENTS.

| F THEY' RE SAYlI NG THAT THEY DON' T CARE
ABOUT THOSE, THEY DON' T THI NK THAT THEY' RE
MATERI AL, | HAD A STRANGE FEELI NG, YOUR HONOR,
THAT, THAT THAT ORDER, WHI LE COUNSEL, WHI LE COUNSEL
SAYS HE WANTS I'T NOW YOU KNOW 1S NOT GOl NG TO
WORK BECAUSE THE TRANSACTI ON THAT THE | NFORMATI ON
THAT YOU HAVE HERE JUST, JUST ISN' T, |ISN T SPECI FIC
AND DETAI LED ENOUGH TO DO THI S KI ND OF A

TRANSACTI ON.
[ REDACTED]

YOU CAN'T DO IT WTH THI S KIND OF A
TRANSACTI ON. THAT IS -- THERE IS DI SPUTED FACTUAL
EVI DENCE | N FRONT OF YOUR HONOR ON THAT | SSUE AND I
SUBM T THAT THAT -- THAT THE CASES, BOTH THE STATE
CASES AND THE NI NTH CI RCUI T CASES, ARE QUI TE CLEAR
THAT UNDER THOSE ClI RCUMSTANCES YOU CANNOT, YOU
CANNOT SUMMVARI LY ENFORCE THE SETTLEMENT.

AND I'N ADDI TI ON, AS YOUR HONOR POI NTED

OUT, THERE IS THE WHOLE QUESTI ON OF WHETHER THOSE,
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THOSE NUMBERS THAT ARE I N THERE THE MOST
FUNDAMENTAL TERM, WHI CH AS PLAI NTI FF' S COUNSEL
| NDI CATES, THE NUMBER OF SHARES OF STOCK WAS
| NDUCED BY FRAUD.

AND THAT IS CERTAI NLY A QUESTI ON, A
QUESTI ON THAT AS YOUR HONOR POl NTED OUT, WE WOULD,
WE WOULD NEED TO BE ABLE TO SUBM T EVI DENCE AND |
WOULD THI NK THAT YOU WOULD -- M GHT WELL WANT TGO,
TO HOLD A HEARI NG ON

ALSO, YOUR HONOR, PERHAPS TO ANSWER YOUR
PROCEDURAL QUESTI ON, PERHAPS I T WOULD MAKE SENSE TO
ACTUALLY HAVE A COMPLAI NT FI LED SEEKI NG ENFORCEMENT
OF THI S AGREEMENT TO HAVE AN ANSWER THAT, THAT SETS
OUT DEFENSES I N THE MANNER THAT, THAT IS, PERHAPS,
ONE THAT IS MORE, MORE USUAL I N LI TI GATI ON SO THAT
THE COURT HAS THE CLAI MS AND WE, AND WE KNOW WHAT
THE ACTUAL CLAI M IS BECAUSE, AS | SAY, THEY KEEP
CHANGI NG THEI R POSI TI ON ON WHAT IT IS THAT THEY' RE
REALLY ASKI NG FOR

| F WE HAVE A COVMPLAINT, I'T WLL SET FORTH
THE CLAIM AND WE CAN ANSWER | T AND PUT I N OUR
DEFENSES TO THE CLAI'M THAT THEY' RE ACTUALLY MAKI NG
AND THEN, AND THEN WE CAN FI GURE OUT, YOU KNOW I F
THEY WANT TO SEEK SUMMARY JUDGMENT, WE CAN FI GURE

OUT | F WE NEED DI SCOVERY, WHAT DI SCOVERY I T IS WE
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NEED, AND, AND ESSENTI ALLY HAVE IT I N THE FORM OF
AN | NDEPENDENT PROCEEDI NG TO ENFORCE THE SETTLEMENT
AGREEMENT.

AND PERHAPS THAT WOULD CLARI FY SOME OF
THE PROCEDURAL UNCERTAI NTY THAT | UNDERSTAND | S
CONCERNI NG YOUR HONOR.

THE COURT: WELL, LET ME ASK ONE
HOPEFULLY FI NAL AREA BECAUSE | DO NEED TO BRI NG
THI'S TO A CLOSE.

SEVERAL TI MES YOU HAVE MENTI ONED THE
PARTI ES. MY UNDERSTANDI NG OF THI S AGREEMENT 1| S
THAT I'T SETTLES ALL DI SPUTES BETWEEN CONNECTU AND
| TS RELATED PARTI ES.

MR. BARRETT: UH- HUH

THE COURT: AND FACEBOOK AND | T'S RELATED
PARTI ES.

AND THEN THE STATEMENT IS THAT, "THE
PARTI ES STI PULATE THAT THE COURT SHALL HAVE
JURI SDI CTI ON TO ENFORCE THI S. "

AND THE SI GNATURES ARE BY VARI OUS PEOPLE.

MR. BARRETT: UH- HUH

THE COURT: | NCLUDI NG THE COMPANI ES AS
WELL AS | NDI VI DUALS.

'S YOUR POSI TI ON THAT ONLY THE COMPANI ES

ARE PARTIES TO THI S SETTLEMENT AGREEMENT AND NOT
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THE | NDI VI DUALS?

MR. BARRETT: THERE ARE TWO POI NTS, YOUR
HONOR. FI RST OF ALL, THERE IS ONE SHAREHOLDER,
HOWARD W NKLEVOSS.

THE COURT: | UNDERSTAND

MR. BARRETT: WHO IS NOT A PARTY TO THE
DOCUMENT .

THE COURT: Rl GHT.

MR. BARRETT: SO HE'S NOT A PARTY TO THE
DOCUMENT, PERI OD

THE COURT: | S HE REPRESENTED HERE TODAY?

MR. BARRETT: HE IS NOT AS SUCH, YOUR
HONOR, BECAUSE HE'S NOT BEEN SERVED AND NO RELI EF
' S BEI NG SOUGHT I N OUR VI EW AGAI NST HI M

MR. CHATTERJEE: ALTHOUGH HE DI D APPEAR
| N THE BOSTON HEARI NG WHERE THI S VERY MOTI ON WAS
DI SCUSSED | N DETAI L.

MR. BARRETT: "M NOT SURE WHAT YOU MEAN
BY " APPEAR. "

THE COURT: YOU DON' T REPRESENT HI M?

MR. BARRETT: NOT FOR THI S PURPOSE.

THE COURT: NO ONE ELSE HERE REPRESENTS
THAT PERSON?

MR. BARRETT: THAT IS CORRECT, YOUR

HONOR.
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THE COURT: BUT AS TO THE OTHERS?

MR. BARRETT: AS TO THE OTHERS, YOUR
HONOR, MY POINT IS A LITTLE DI FFERENT.

THEY OBVI OUSLY SI GNED THE DOCUMENT;
HOWEVER, JUST BECAUSE SOMEONE ENTERED | NTO A
CONTRACT DOES NOT Gl VE A COURT THE LEGAL POWER TO
ORDER THAT PERSON TO SPECI FI CALLY PERFORM THE
CONTRACT.

WHAT | S NECESSARY | S THAT THE PERSON BE
SERVED, AND | W LL SAY, YOUR HONOR, THAT THESE
THREE | NDI VI DUALS PREVAILED ON A MOTI ON TO DI SM SS
FACEBOOK' S ORI GI NAL COMPLAI NT AGAI NST THEM, THE
COMPLAI NT THAT WAS FI LED I N STATE COURT AGAI NST
THEM

THEY PREVAI LED ON A MOTION TO DI SM SS ON
THE GROUND THAT THERE WAS NO PERSONAL JURI SDI CTI ON
OVER THEM

THE COURT: BUT WHAT DO YOU -- WHAT | S
YOUR POSI TI ON W TH RESPECT TO PARAGRAPH 47?

MR. BARRETT: | THI NK THAT THAT -- IT'S
POSSI BLE THAT THAT COULD BE READ AS A SUBM SSION TO
JURI SDI CTI ON BUT THAT | S DI FFERENT FROM ACTUALLY
SERVI NG PEOPLE AND REQUI RI NG THEM TO COME | NTO
COURT AND DEFEND

THEY HAVE NOT BEEN SERVED, YOUR HONOR
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| CAN SI GN A CONTRACT W TH
MR. CHATTERJEE, BUT HE CAN' T JUST WALK I N FRONT OF
YOUR HONOR AND SAY BARRETT AGREED TO SELL ME HI S
CAR AND ENFORCE | T AND HE HAS TO SERVE ME W TH A
SUMMONS AND COMPLAI NT.

THE COURT: WHAT IS YOUR POSI TI ON?

MR. CHATTERJEE: THE FIRST IS THAT YOU
HAVE TWO DECLARATI ONS FROM CAMERON W NKLEVOSS.
| T"S ABSURD FOR THEM TO SAY THAT CAMERON
W NKLEVOSS, WHO SI GNED THI S DOCUMENT AND PUT I N
DECLARATI ONS | N OPPOSI TION TO OUR MOTION, | SN T
FULLY AWARE AND HASN' T HAD AN OPPORTUNI TY TO SAY
WHAT HE REALLY WANTS TO SAY.

THESE THREE PEOPLE CAMERON AND TYLER
W NKLEVOSS AND DI VYA NARENDRA CONSTI TUTE 99 PERCENT
OF THE COMPANY. THEY, THEY ARE THE COMPANY FOR ALL
| NTENTS AND PURPOSES.

WHEN WE FI LED THI'S MOTI ON, WE FILED A
NOTI CE OF THE RELATED CASE OR OF THI' S FILING IN
BOSTON. MR. HORNI CK, WHO | S HERE TODAY, REPRESENTS
THEM I N THAT CASE. THEY ARE | NDI VI DUALS WHO ARE
PLAI NTI FFS I N THAT CASE.

THEY RECEI VED A NOTI CE OF THE FI LI NG AND
A COPY OF THE BRI EF. HE RECEI VED I T.

MR. HORNI CK AND MR. MOSKO ARE I N THE SAME
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FIRM  THEY BOTH REPRESENT CAMERON W NKLEVOSS AND
TYLER W NKLEVOSS AND DI VYA NARENDRA. THEY DI DN' T
DI SPUTE THAT.

DI VYA NARENDRA CAME TO COURT AND HE WAS
FULLY AWARE OF THI S MOTI ON AND THI S MOTI ON WAS
SUBM TTED TO JUDGE WOODLOCK AS PART OF THE
PROCEEDI NGS WHERE THEY WERE REPRESENTI NG CONNECTU
AND THE THREE PRI NCI PALS.

AT END OF THE DAY, YOUR HONOR, |F YOU
FIND THI' S AN ENFORCEABLE CONTRACT AGAI NST CONNECTU,
| T WOULD I N OUR VI EW NO MATTER WHAT, CONSTI TUTE
RES JUDI CATA AGAI NST THE THREE | NDI VI DUALS BECAUSE
THEY ARE IN PRIVITY WTH THE COMPANY, THEY ARE THE
BOARD OF DI RECTORS. | T WOULD ALSO APPLY TO HOWARD
W NKLEVOSS AND HE WAS AT THE MOTI ON.

AND SO AT THE END OF THE DAY, HOWEVER
THEY CAST IT, IT'S A NONI SSUE.

THE COURT: WELL, WHAT |I'M RAI SI NG FOR
MYSELF, AND | HESI TATE TO DO THI S BECAUSE | T'S LATE
| N THE DAY, BUT I'T SEEMS TO ME THAT UNLESS WE' RE
TALKI NG ABOUT A TREASURY STOCK, THEY ALL --
CONNECTU STOCK I N EXCHANGE FOR MONEY AND STOCK
WOULD REQUI RE FOR MY ENFORCEMENT THE ABILITY TO
ORDER | NDI VI DUALS WHO OWN CONNECTU STOCK TO MAKE

THE EXCHANGE.
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NOW MAYBE IT'S NOT I N THI S PROCEEDI NG
THAT THAT HAPPENS BUT SOME, SOME SUBSEQUENT
PROCEEDI NG.

"M JUST TRYI NG TO THI NK THROUGH WHAT I T
' S THAT, THAT |'M BEI NG ASKED TO DO AND AGAI NST
WHOM | ' M BEI NG ASKED TO DO I'T AND THE FORM

THEY' RE NOT PARTIES TO THE CURRENT
LI TI GATI ONS?

MR. CHATTERJEE: THEY ARE PARTIES TO THE
LI TI GATI ON I N MASSACHUSETTS. THEY ARE PLAI NTI FFS
| N THAT CASE.

THE COURT: | SEE. THEY ARE PLAI NTI FFS
| N THAT CASE.

MR. CHATTERJEE: AND THEY SUBM TTED TO
THI'S COURT FOR RESOLUTI ON OF ALL OF THE DI SPUTES,
YOUR HONOR, AS YOU CORRECTLY NOTED I N PARAGRAPH 4.

THE COURT: | KNOW THAT, BUT I T SEEMS TO
ME THAT WHAT | UNDERSTOOD FROM COUNSEL | S THAT THEY
ARE NOT PARTIES TO THE LI TI GATI ON BUT THEY ARE
PARTI ES TO AT LEAST THE MASSACHUSETTS LI TI GATI ON.

MR. HORNI CK: MAY |, YOUR HONOR?

THE COURT: YES.

MR. HORNI CK: |* M JOHN HORNI CK, AND I
REPRESENT CONNECTU I N THE MASSACHUSETTS CASE. I AV

NOT ADM TTED BEFORE THI S COURT, AND | HAVE NOT
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FILED A MOTI ON PRO HAC VI CE, HOWEVER, | WOULD TAKE
THE POSI TI ON THAT THE | NDI VI DUALS, THE W NKLEVOSS
TW NS AND MR. NARENDRA ARE NOT YET PLAINTIFFS IN
THE MASSACHUSETTS CASE BECAUSE ALTHOUGH THERE WAS
AN AMENDED COMPLAI NT THAT WAS ENTERED ON OR FI LED
| SHOULD SAY, ON AUGUST 8TH OF 2007, THAT NAMED
THEM AS COPLAI NTI FFS FOR THE FI RST TI ME,

| MMEDI ATELY AFTER THAT, THE DEFENDANTS FI LED A
MOTI ON TO DI SM SS W TH RESPECT TO THAT AMENDED
COMPLAI NT.

THE JUDGE NEVER RULED ON THEM SO |
THI NK THE QUESTI ON OF WHETHER OR NOT THEY EVER
BECAME PLAINTIFFS I'S STILL AN OPEN | SSUE

THE COURT: THANK YOU.

MR. CHATTERJEE: YOUR HONOR,
RESPECTFULLY, THEY PUT THEMSELVES AS PLAI NTI FFS I N
THE MASSACHUSETTS CASE.

THEY ASSERTED CLAIMS WHI CH WE HAD ARGUED
WERE NONTRANSFERABLE.

THE EXI STENCE OF A MOTI ON TO DI SM SS
DOESN' T CHANGE THE FACT THAT THEY | RREVOCABLY
SUBM TTED THEMSELVES TO THE MASSACHUSETTS CASE AS A
PLAI NTI FF I N THAT CASE. THIS IS ABSURD

THE COURT: WELL, | DON T WANT TO GET

| NTO THE MERITS OF I T. | SI MPLY HEARD THREE OR
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FOUR TI MES FROM COUNSEL SOME CONCERN ABOUT HOW FAR
THI'S MOTI ON COULD GO W TH RESPECT TO THE
| NDI VI DUALS.

| DO SEE THAT, THAT THEY ARE SI GNATORI ES.
| DO SEE THAT THEY ARE DESCRI BED AS PARTI ES. I
ALSO SEE THAT THEY ARE -- | PRESUME THEY' RE BEI NG
REFERRED TO AS FOUNDERS AND THEY MADE CERTAI N
REPRESENTATI ONS AND WARRANTI ES I N THE SETTLEMENT
AGREEMENT.

AND SO | W LL BE VERY CAREFUL I N
ARTI CULATI NG WHATEVER | DO TO SEPARATE MY
CONSI DERATI ONS SO THAT THE | NDI VI DUALS CAN MAKE ANY
OBJECTI ONS THAT THEY W SH SEPARATE AND APART FROM
THE COMPANY.

WELL, | --

MR. BARRETT: YOUR HONOR, EXCUSE ME. | F
| COULD JUST MAKE ONE POl NT ABOUT THAT.

THE COURT: YES.

MR. BARRETT: BECAUSE |' M VERY
SYMPATHETI C TO YOUR HONOR' S CONFUSI ON AND | THI NK
ALL OF | T ULTI MATELY COMES BACK TO THE FACT THAT,
THAT THE PROBLEM HERE | S THAT, IS THAT YOU DON' T
HAVE A CLEAR ENFORCEABLE CONTRACT THAT SETS - -
CLEARLY SETS FORTH THE RI GHTS AND OBLI GATI ONS OF

BOTH PARTI ES TO THE CONTRACT.
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WHAT THI S LAST FIVE OR TEN M NUTES OF
DI SCUSSI ON SHOWS AND | S | LLUSTRATI VE OF | S WHAT
FACEBOOK |'S REALLY ASKING YOU TO DO IS TO WRITE A
CONTRACT FOR THESE PARTI ES THAT THEY NEVER AGREED
ON FOR THEMSELVES. AND |I'M SURE YOUR HONOR KNOWS,
THAT IS EXACTLY WHAT, WHAT THE COURT CAN' T DO I N
ANY CONTRACT CASE AND WE HAVE CI TED, YOU KNOW ANY
NUMBER OF SETTLEMENT CASES THAT, THAT MAKE CLEAR
THAT, THAT THAT IS NOT THE FUNCTI ON OF THE COURT.

SO THE COURT IS TRYI NG TO BEND OVER
BACKWARDS TO FI GURE OUT, WELL, CAN | UNDERSTAND
PEOPLE WHO MAY HAVE BEEN PARTIES OUT I N
MASSACHUSETTS BUT HAVE NOT BEEN PROPERLY SERVED I N

THI'S ACTI ON?

YOUR HONOR, | DON' T THI NK YOU SHOULD HAVE

TO DO THAT.

YOU SHOULDN' T BE -- HAVE TO BE STRUGGLI NG

W TH THOSE KI NDS OF QUESTI ONS.

LET THEM, YOU KNOW MAKE A PROPER MOTI ON
OR A PROPER COMPLAI NT. LET THEM SERVE PARTIES | F
THEY THI NK THEY HAVE OR ELSE THERE'S NOTHI NG HERE
TO ENFORCE.

THE COURT: | SAI D FI NAL WORD SO PERHAPS
| SHOULD STICK TO MY GUNS. ALTHOUGH | SAW ONE OF

YOUR COLLEAGUES PASS YOU A NOTE.
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| S THERE ANYTHI NG?

MR. CHATTERJEE: YOUR HONOR, [|'M NOT
GOl NG TO BELABOR WHAT HAPPENED |I N THE OTHER CASE.

THE ONLY THI NG | WANT TO SAY ABOUT THEI R
CHARACTERI ZATI ON OF THERE NOT BEI NG A MEETI NG OF
THE M NDS ON THE STOCK I N CASH FOR STOCK
ACQUI SI TI ON, WHAT MR. HI TSCHERI CH SAI D, WHI CH WAS
THEI R EXPERT, WAS THAT THAT COULD BE A BROAD SET OF
DI FFERENT TYPES OF TRANSACTI ONS, NOT THAT IT ISN T
ANY OF THEM | T COULD BE ALL OF THEM

AND THE FOLLOW NG SENTENCE SAYS THAT "WE
W LL DETERM NE THE FORM AND DOCUMENTATI ON OF THE
ACQUI SI TI ON OF CONNECTU' S SHARES. "

| T SPECI FI CALLY CONTEMPLATED THERE MAY BE
MULTI PLE DI FFERENT FORMS THAT ARE CONSI STENT W TH
| T AND FACEBOOK CAN DETERM NE I T.

THAT WAS THE ONLY POI NT | WANTED TO MAKE
TO RESPOND TO HI' S POI NT.

THANK YOU, YOUR HONOR. | APPRECI ATE YOUR
TI ME.

MR. BARRETT: BUT THEY CAN' T CHANGE THE
SUBSTANCE, THE MATERI AL SUBSTANCE OF THE
TRANSACTI ON AND THAT'S - -

THE COURT: PRECI SELY. THANK YOU. THANK

YOU BOTH.
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MR. BARRETT: THANK YOU, YOUR HONOR.

SHOULD WE AWAI T THE COURT OR - -

THE COURT: | DON' T KNOW THE -- | F | KNEW

THE TIM NG OF WHAT | DO IN THI S JOB.
SOMEONE ONCE REM NDED ME, AS | BECAME A

JUDGE, THAT JUDGI NG IS A CONTEMPLATED ART.

| HAVE NEVER TAKEN FULL ADVANTAGE OF THAT

BECAUSE | RARELY FEEL | HAVE TI ME TO CONTEMPLATE
BUT | HAVE BENEFI TED FROM YOUR ARGUMENT
TODAY, AND |'LL HAVE THE MATTER UNDER SUBM SSI ON.
| WLL Gl VE YOU A DECI SI ON AS QUI CKLY AS
|  CAN.
| UNDERSTAND HOW | MPORTANT THI S | S THAT
YOU HAVE A QUI CK DECI Sl ON. IF 1 CAN DO IT IN 24
HOURS, [|'LL DO MY BEST TO DO THAT.
MR. CHATTERJEE: THANK YOU, YOUR HONOR.
MR. BARRETT: THANK YOU, YOUR HONOR.
(WHEREUPON, THE EVENI NG RECESS WAS

TAKEN. )
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