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SAN JOSE, CALI FORNI A JULY 2ND, 2008

PROCEEDI NGS

( WHEREUPON, COURT CONVENED AND THE
FOLLOW NG PROCEEDI NGS WERE HELD: )

THE COURT: CALL THE NEXT MATTER.

THE CLERK: CALLI NG CASE NUMBER 07-1389,
THE FACEBOOK, | NC., VERSUS CONNECTU, ET AL.

CALLI NG NONPARTY CNET'S MOTI ON TO UNSEAL
FI LI NGS AND TRANSCRI PT.

FI FTEEN M NUTES EACH SI DE.

COUNSEL, COME FORWARD AND STATE YOUR
APPEARANCES.

MS. SUTTON: GOOD MORNI NG, YOUR HONOR.
THERESA SUTTON FOR ORRI CK, HERRI NGTON & SUTTON FOR
COUNSEL TO THE PLAI NTI FFS THE FACEBOOK AND MARK
ZUCKERBERG.

MR. MYERS: GOOD MORNI NG. ROGER MYERS ON
BEHALF OF HOLME, ROBERTS & OWEN ON BEHALF OF CNET.

THE COURT: MR. MYERS, IS THERE ANYTHI NG
MORE YOU WOULD W SH TO SAY TO THE COURT W TH
RESPECT TO THE MOTI ON TO | NTERVENE FOR A LI M TED
PURPOSE AND THE MOTI ON TO UNSEAL DOCUMENTS?

MR. MYERS: ONLY A COUPLE OF THI NGS, YOUR

HONOR. FIRST | WANT TO THANK THE COURT FOR SETTI NG
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THI'S ON AN EXPEDI TED BASI S SO WE CAN HAVE | T HEARD
TODAY W TH THE OTHER MOTI ON.

| THI NK THE PARTI ES HAVE AGREED I N THEIR
BRI EFS ON SEVERAL THI NGS: ONE, THAT THE MOTI ON TO
| NTERVENE SHOULD BE GRANTED; AND, TWO, THAT THE
TRANSCRI PT OF THE HEARI NG ON JUNE 23RD, AND THE
MOTI ON THAT WAS AT | SSUE | N THAT HEARI NG AND ALL OF
THE PAPERS RELATED TO THAT MOTI ON SHOULD BE
UNSEALED, ALTHOUGH THE PARTI ES DI SAGREE ON WHETHER
El THER THE TRANSCRI PT OR ANY OF THE PAPERS SHOULD
BE REDACTED.

THE PARTI ES ALSO AGREE THAT THE REMAI NDER
OF THE RECORDS COULD BE REFERRED TO A MAGI STRATE
JUDGE AND ALTHOUGH WE DI SAGREE ON THE PROCEDURES
AND THE REQUI REMENT THAT WOULD BE SHOWN THERE.

ON THE TRANSCRI PT AND BOTH -- AND
ACTUALLY THE MOTI ON AS WELL, | DON T THI NK THERE' S
ANY REASONABLE DI SPUTE THAT THE MOTI ON WAS A
DI SPOSI TI VE MOTI ON AND THAT I T, | F GRANTED, AND IT
HAS BEEN GRANTED, W LL TERM NATE THE CASE

AS A RESULT, ALL OF THE MOVI NG PAPERS AND
THE PAPERS RELATED TO THAT MOTI ON HAVE TO MEET THE
COMPELLI NG NEEDS TEST.

THAT REQUI RES THAT THEY DO MORE THAN COME

| N AND SAY THERE | S CONFI DENTI AL | NFORMATI ON HERE.
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THE CASE THAT THEY PRI MARI LY RELY ON,

WHICH | S THE ENCYCLOPEDI A BROWN CASE, SPECI FI CALLY

TALKS ABOUT THAT | SSUE AND SAYS THAT W TH RESPECT
TO CONFI DENTI AL | NFORMATI ON, FIRST I T SAYS
BASI CALLY I T HAS TO BE AKIN TO A TRADE SECRET BUT
THEN I T HAS TO BE PROOF OF COMPETI TI VE HARM, AND
W TH RESPECT TO COMPETI TI VE HARM VAGUE AND
CONCLUSORY ALLEGATI ONS W LL NOT SUFFI CE.

MOVANT MUST PROVE THAT DI SCLOSURE WOULD
WORK, A CLEARLY DECLI NED AND VERY SERI OUS | NJURY.

AND I N THAT CASE TESTI MONY WAS ACTUALLY
PRESENTED TO SHOW THAT THE | NFORMATI ON WOULD WORK
| N COMPETI TI VE HARM

IN THI'S SI TUATI ON ALL WE GOT | N RESPONSE
TO OUR MOTI ON WAS AN OPPOSI TI ON BRI EF W THOUT ANY
DECLARATI ONS OR TESTI MONY OR ANY EXPLANATI ON ABOUT
HOW KEEPI NG ANY PART OF THE PAPERS THAT WERE FI| LED
W TH RESPECT TO THE MOTI ON TO ENFORCE THE
SETTLEMENT WOULD ACTUALLY WORK A COMPETI Tl VE HARM

NO, NO PROOF, NO SHOW NG, JUST THE
ASSERTI ONS, THE CONCLUSORY ALLEGATI ONS VWHI CH THE

NI NTH CI RCUI' T, JUDGE PATEL I N THE MCCOY CASE,

VI RTUALLY EVERY COURT THAT HAS LOOKED AT THI S HAS
SAI D THAT I'S NOT ENOUGH

W TH RESPECT TO THE TRANSCRI PT, THAT HAS
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TO MEET UNDER PHOENI X NEWSPAPERS THE NI NTH CI RCUI T

SAI D WHEN YOU HAVE A TRANSCRI PT OF A HEARI NG TO
WHI CH THE PUBLI C HAS THE RI GHT OF ACCESS, THE FI RST
AMENDMENT TEST HAS TO BE APPLI ED WHEN YOU' RE
TALKI NG ABOUT RELEASI NG THE TRANSCRI PT.

WE THI NK, AND |' M HAPPY TO ANSWER ANY
QUESTIONS ON THI'S, WE THINK IT'S PRETTY CLEAR THAT
THE FI RST AMENDMENT RI GHT OF ACCESS ATTACHES TO A
MOTI ON TO ENFORCE OR TO APPROVE A SETTLEMENT.

| MEAN, JUDGE PATEL SAID SO I N THE MCCOY

CASE. YOU HAVE THE BANK OF AMERI CA CASE OUT OF THE

THIRD CIRCUI T I N WHI CH THE COURT SAI D THAT A MOTI ON
TO ENFORCE A SETTLEMENT IS PUBLI C.

YOU HAVE THE JESSUP CASE FROM JUDGE
POSNER | N THE SEVENTH CI RCUI T IN WHI CH THE COURT
SAI D THAT A MOTI ON SEEKI NG JUDI CI AL APPROVAL OF A
SETTLEMENT | S PUBLI C.

YOU EVEN HAVE THE GLENN FALLS CASE I N THE

SECOND CI RCUI' T THAT THE PLAI NTI FFS HAVE CI TED I N
WHI CH THE SECOND CI RCUI T DI STI NGUI SHED DI SCUSSI ONS
ABOUT A DRAFT TO SETTLEMENT WHI CH COULD BE HELD I N
CHAMBERS W TH A MOTI ON TO ENFORCE OR REJECT THE
SETTLEMENT WHI CH THE SECOND CI RCUI T HAS SAI D HAD TO
BE HELD I N OPEN COURT.

SO WE THINK I T"S CLEAR THERE WAS A FI RST
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AMENDMENT RI GHT OF ACCESS ON THE 23D AND THAT MEANS
THEY HAVE TO MEET THE COMPELLI NG | NTEREST TEST AND
| F THEY HAVEN' T MET THE COMPELLI NG NEEDS TEST, THEY
CERTAI NLY HAVEN' T MET THE COMPELLI NG | NTEREST TEST.

| DON'T KNOW I F YOU WANT TO HEAR ANYTHI NG
W TH RESPECT TO THE REFERRAL TO THE MAGI STRATE
JUDGE. Il THINK I T"S PRETTY CLEAR THAT THEY HAVE
THE BURDEN AND THEY HAVE TO CARRY THEI R BURDEN AND
SO WE'RE FINE W TH REFERRING I T TO A MAGI STRATE
JUDGE TO REVI EW

WE WOULD LI KE TO BE QUI CK BECAUSE OF THE
TI MELI NESS FACTOR AND THE NEWSWORTHI NESS FACTOR.
AND WE WOULD ALSO LI KE THE COURT TO BE CLEAR IN ITS
REFERRAL ORDER THAT THEY HAVE TO CARRY THEI R
BURDEN.

THERE WAS AN ORDER I'N THE SUN VERSUS

M CROSOFT CASE THAT JUDGE WHYTE HAD I N THI S
COURTROOM  AND A SIM LAR THI NG HAPPENED WHERE A
LOT OF DOCUMENTS WERE UNSEALED AND THE MEDI A
| NTERVENED AND JUDGE WHYTE I N THAT CASE ACTUALLY
REFERRED |I'T TO A SPECI AL MASTER AND HE APPOI NTED
FORMER JUDGE RENFREW AS A SPECI AL MASTER PAI D FOR
BY SUN AND M CROSOFT.

AND | THI NK USI NG A MAGI STRATE JUDGE | S

PROBABLY MORE EFFI CI ENT FOR THE PARTI ES, AND WE' RE
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FINE W TH THAT, BUT I N THAT CASE THERE WAS AN ORDER
MODI FYlI NG THE STl PULATED PROTECTI VE ORDER REQUI RI NG
THAT THE PARTIES COME | N AND MAKE A SHOW NG TO
JUSTI FY THE SEALI NG, THE CONTI NUED SEALI NG OF ANY
DOCUMENTS OR THE REDACTI ONS AND AS A RESULT MOST OF
THE DOCUMENTS WERE UNSEALED ONLY W TH LI M TED
REDACTI ONS AND WE WOULD ASK THAT A SIM LAR
PROCEDURE BE EMPLOYED I N THI S CASE.

THE COURT: VERY WELL. MS. SUTTON

MS. SUTTON: THANK YOU, YOUR HONOR. | F
COULD WORK BACKWARDS REAL QUI CKLY, | N TERMS OF THE
REFERRAL TO THE MAGI STRATE JUDGE, MR. MYERS
SUGGESTED THAT | T HAPPEN QUI CKLY. |* M NOT SURE
WHAT THAT MEANS. THE RECORD | S VOLUM NOUS, AND WE
WOULD REQUEST A REASONABLE AMOUNT OF TI ME TO GO
THROUGH AND ANALYZE THE DOCUMENTS THAT HAVE
PREVI OUSLY BEEN UNDER SEAL.

THI' S CASE HAS BEEN GOl NG ON THREE AND A
HALF YEARS. SO IT' 'S GO NG TO TAKE SOVE TI ME TO
PARSE THROUGH THE RECORD AND THEN PREPARE ANY
DECLARATI ONS THAT THE COURT M GHT DEEM NECESSARY TO
MEET A DI FFERENT BURDEN

THE RECORDS THAT WERE FILED I N THE
SUPERI OR COURT, MR. MYERS DOESN T DI SCUSS WHETHER

OR NOT HE WANTS TO GO BACK TO THE BEGI NNI NG OF THE

U S. COURT REPORTERS




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CASE OR JUST TO WHEN THE CASE WAS REMOVED BUT | N
THE SUPERI OR COURT I N 2001 THE JUDI CI AL COUNSEL
| NSTI TUTED NEW PROCEDURES | N WHI CH THE PARTI ES WERE
COMPELLED -- WERE REQUI RED TO MEET A COMPELLI NG
| NTEREST STANDARD | N GETTI NG ANYTHI NG SEALED

SO TO THE EXTENT THAT DOCUMENTS WERE
SEALED I N SUPERI OR COURT, THOSE DOCUMENTS AND
MOTI ONS HAVE ALREADY BEEN PREPARED.

| MEAN, WE CAN SUBM T THOSE TO THE COURT.

I N TERMS OF AFTER REMOVAL, |F THERE'S
ANYTHI NG THAT THE COURT DEEMS | S | NSUFFI CI ENT,
PLAI NTI FFS ARE CERTAI NLY HAPPY TO GO BACK AND
PREPARE DECLARATI ONS W TH MORE DETAIL | F THE COURT
SO DESI RES JUST TO JUSTI FY THE CONCEALI NG OF THE
DOCUMENTS.

TO BE CLEAR, THIS IS AN I P CASE LARGELY,
SO WE' RE TALKI NG ABOUT DOCUMENTS THAT REVEAL SOURCE
CODE, BOTH PLAI NTI FFS AND DEFENDANTS, TRADE SECRET
SOURCE CODE AND OTHER CONFI DENTI AL PROPRI ETARY
| NFORMATI ON.

PART OF THI S CASE IS ABOUT CONNECTU AND
| TS RELATED PARTI ES HACKI NG | NTO FACEBOOK SERVERS
AND STEALI NG DATA AND THEN SPAMM NG USERS.

SO SOME OF THE DOCUMENTS THAT ARE

ATTACHED OR | NCLUDED I N THE RECORD ARE DOCUMENTS
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THAT SHOW WHAT SECURI TY MEASURES FACEBOOK TOOK TO
PREVENT FURTHER ACTI ONS THAT THE DEFENDANTS TOOK.

SO, SO -- WE CAN SHOW COMPELLI NG REASONS
TO KEEP THI' S | NFORMATI ON SEALED.

SOVE OF THE OTHER | NFORMATI ON | NCLUDES
FI NANCI AL | NFORMATI ON OF A PRI VATE COMPANY.
FACEBOOK | S PRI VATELY HELD. I T 1S NOT HELD TO THE
SAME STANDARD OF A PUBLI C COMPANY WHERE I T'S
REQUI RED TO MAKE PUBLI C DI SCLOSURES FOR SECURI Tl ES
REASONS OR OTHER FI NANCI AL | NFORMATI ON.

THE | NFORMATI ON HAS BEEN KEPT PRI VATE BY
FACEBOOK AND FACEBOOK WOULD JUST LI KE TO CONTI NUE
TO KEEP THAT PRI VATE FOR A VARI ETY OF REASONS, NOT
THE LEAST OF WHICH | S COMPETI TI VE HARM THAT | T
M GHT FACE. AND SO WE WOULD BE PREPARED TO FI LE
DECLARATI ONS | N SUPPORT OF THAT AS WELL.

THERE' S ALSO PRI VATE COMMUNI CATI ONS AMONG
SOVE OF THE PRI NCI PALS AT FACEBOOK AND THEI R
FORENSI C COLLEGI ANS AND OTHER FAM LY MEMBERS AND
THOSE HAVE A CONSTI TUTI ONAL RI GHT OF PRI VACY THAT
WE WOULD LI KE TO PROTECT AND AGAI N WE COULD SuBM T
A DECLARATI ON DETAI LI NG THAT AS WELL.

I N TERMS OF THE TRANSCRI PT, WHI LE THE
RI GHT MAY HAVE A GENERAL RI GHT TO ACCESS TO PUBLIC

PROCEEDI NGS, I T I'S NOT ABSOLUTE. T 1S A QUALI FI ED

10
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Rl GHT.

AND I N ORDER TO HAVE WHOLESALE UNSEALI NG
OF THE RECORD, THEY NEED TO SHOW THAT THAT -- THAT
THE SEALI NG DI D NOT, DI D NOT SERVE A COMPELLI NG
| NTEREST AND THAT THERE WAS NO ALTERNATI VE MEANS.

AND THE PROPOSED TRANSCRI PT THAT THE
COURT HAS OFFERED |I'S NARROWY TAI LORED TO PROTECT
FACEBOOK' S AND DEFENDANT'S, QUI TE FRANKLY, PRI VATE
| NFORMATI ON FROM THE SETTLEMENT AGREEMENT AND THE
SETTLEMENT DI SCUSSI ONS.

I TS, I'T"S VERY NARROWY TAI LORED SO AS
NOT TO UNNECESSARI LY | MPEDE ON FREE ACCESS TO WHAT
HAD HAPPENED AT THE HEARI NG. SO TO ARGUE THAT NO
MORE OF |I'T NEEDS TO BE RELEASED THEN THE COURT HAS
PROPOSED

THE MOTI ON | N THE RELATED PAPERS WE
READI LY ADM TTED I N OUR OPPOSI TI ON THAT WE WOULD BE
HAPPY TO GO BACK AND UNSEAL MANY OF THE DOCUMENTS.

AT THE OUTSET, WHEN THE MOTI ON TO ENFORCE
WAS FI LED, THE PARTI ES HAD AT THAT TI ME AGREED TO
KEEP EVERYTHI NG CONFI DENTI AL. THI' S CASE HAS GOTTEN
W DE MEDI A ATTENTI ON AND | N ORDER TO FACI LI TATE A
WRAP- UP OF EVERYTHI NG AND GET THE DI SM SSAL ON
FI LE, THE PARTI ES HAD AGREED TO KEEP EVERYTHI NG

CONFI DENTI AL SO EVERYTHI NG GOT PUT UNDER SEAL.

11
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AND THERE' S OBVI OUSLY LOTS OF EXHI BI TS
AND THI NGS THAT CAN BE UNSEALED AT THI S POl NT NOW
THAT THE SETTLEMENT 1S OUT AND THE AGREEMENT HAS
LARGELY BEEN RELEASED TO THE PUBLI C AS WELL

BUT THERE ARE STILL DOCUMENTS THAT ARE
APART OF THAT RECORD THAT NEED TO REMAI N SEALED,
AGAI N I T''S PRI VATE | NFORMATI ON BELONGI NG TO
FACEBOOK THEY WOULD HAVE NEVER RELEASED TO THE
PUBLI C BUT FOR THEI R NEED TO DEFEND THEMSELVES | N
THI'S MOTI ON TO ENFORCE AND THEY RELI ED ON THE
PROTECTI VE ORDER | N RELEASI NG SOME OF THE
| NFORMATI ON.

AND WHAT |' M THI NKI NG OF | N PARTI CULARLY
| S THE PRI VATE VALUATI ON OF THE COMPANY AS WELL AS
AN | NTERNAL COMMON STOCK AGREEMENT THAT FACEBOOK
USES WTH I TS EMPLOYEES.

THOSE ARE NOT DOCUMENTS THAT WOULD HAVE
BEEN RELEASED | NTO THE PUBLI C BUT FOR THE MOTI ON TO
ENFORCE AND A RELI ANCE ON A PROTECTI VE ORDER

THERE ALSO ARE SOME DECLARATI ONS THAT
CONNECTU PUT | NTO THE RECORD THAT DI SCLOSED THI NGS
THAT HAPPENED AT THE MEDI ATI ON OR PURPORTEDLY
OCCURRED AT THE MEDI ATI ON AND THOSE HAVE THEI R OWN
PROTECTI ONS UNDER A. D. R. LOCAL RULE 6-11.

THE PARTI ES ARE NOT PERM TTED TO

12
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DI SCLOSE, TO DI SCLOSE WHAT HAPPENED OR WHAT WAS
SAI D AT THE MEDI ATI ON AND CONNECTU | MPROPERLY PUT
THOSE | NTO THE RECORD. AND SO TO UNSEAL THEM WOULD
NOT ONLY VI OLATE THE MEDI ATI ON PRI VI LEGE, | T GOES
AGAI NST THE PARTY'S AGREEMENT TO KEEP THI NGS
CONFI DENTI AL BUT ALSO VI OLATES A.D. R. LOCAL RULE
6-11 AND SO WE WOULD ASK THAT THOSE REMAI N SEALED

AND AGAI N, WE ARE HAPPY TO GO BACK AND
PREPARE DECLARATI ONS DESCRI Bl NG THE | NFORMATI ON WHY
THI'S | NFORMATI ON SHOULD BE SEALED

THE COURT: VERY WELL. ANYONE ELSE WANT
TO SPEAK TO THI S MATTER?

MR. MYERS: YOUR HONOR, COULD | BRI EFLY?
| * M SORRY, GO AHEAD.

MR. BARRETT: YOUR HONOR, DAVI D BARRETT
FROM BOI ES, SCHI LLER & FLEXNER REPRESENTI NG
CONNECTU AND | W LL SPEAK BRI EFLY AND | N RESPONSE
TO A COUPLE OF THI NGS THAT MS. SUTTON SAl D.

CONNECTU | S NOT REQUESTI NG THAT THE COURT
REDACT ANY MORE THAN WE UNDERSTAND THE COURT IS
PREPARED TO DO.

CONNECTU | S TAKI NG NO POSI TI ON ON WHETHER
THE REDACTI ONS THAT THE COURT WE UNDERSTAND MAY BE
MAKI NG ARE APPROPRI ATE BECAUSE WE UNDERSTAND THAT

THAT DETERM NATI ON | NVOLVES BALANCI NG BY THE COURT

13
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OF CONFI DENTI ALI' TY RI GHTS AND PUBLI C | NTERESTS.

WE DI D NOTE THAT, THAT SOME OF THE
REDACTI ONS I N THE TRANSCRI PT SEEM TO GO BEYOND THE
REDACTI ONS THAT THE COURT HAD MADE | N THE TERM
SHEET AND | NDEED | THI NK GO SOMEWHAT BEYOND WHAT
MS. SUTTON WAS SUGGESTI NG FACEBOOK WAS SEEKI NG I N
TERMS OF REDACTI ON.

AS THE COURT W LL RECALL, WHEN YOU
REDACTED THE TERM SHEET I N YOUR ORDER LAST WEEK
ESSENTI ALLY THE ONLY THI NGS THAT WERE REDACTED WERE
NUMBERS.

AND AS WE UNDERSTAND THE PROPOSED
REDACTI ONS I N THE TRANSCRI PT, THEY GO BEYOND
NUMBERS AND COVER, | BELIEVE IT'S FAIR TO SAY, SOME
SUBSTANTI VE ARGUMENTS.

MS. SUTTON REFERRED TO THE PRI VATE
VALUATI ON OF THE COMPANY. THAT'S OBVI OUSLY A
NUVMBER. " M NOT SURE WHAT SHE MEANT BY | NTERNAL
COMMON STOCK AGREEMENT.

OBVI OQUSLY THE TERM SHEET, WHICH I S
ALREADY PUBLI C, DCES | DENTI FY SOME RESTRI CTI ONS
THAT WLL GO WTH THE STOCK | F THE SETTLEMENT
AGREEMENT | S ULTI MATELY ENFORCED.

AND THE THI RD THI NG SHE MENTI ONED | S

DI SCLOSURE OF EVENTS RELATI NG TO THE MEDI ATl ON, AND

14
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| DI D JUST WANT TO SAY A WORD ABOUT THAT BECAUSE
SHE SAI D THAT CONNECTU | MPROPERLY PUT THOSE MATTERS
RELATI NG TO THE MEDI ATI ON | NTO THE RECORD.

AND | DO DI SAGREE W TH THAT FOR TWO
REASONS.

FI RST OF ALL, AS WE ARGUED, ALTHOUGH I
UNDERSTAND THE COURT WAS NOT PERSUADED IN I TS
OPI NI ON, AS WE ARGUED, THERE IS AN EXCEPTI ON TO THE
MEDI ATI ON PRI VI LEGE THAT IS EXPRESSED |I N THE LOCAL
A. D. R. RULE.

WE ALSO ARGUED THAT | T CAN BE OVERCOME OR
| S OVERCOME BY THE SECURI TI ES ACT OF 1934 BY
PROVI SI ONS OF THAT ACT BARRI NG SECURI TI ES FRAUD.

SO WE THINK I T WAS NOT | MPROPER FOR THAT REASON.

AND SECONDLY, SECONDLY, | N PARTI CULAR, I N
THI' S CASE, AS WE ARGUED, AND THE REASON THAT WE PUT
| N THE SECOND DECLARATI ON FROM MR. W NKLEVOCSS,

WHI CH DI D DI SCUSS MATTERS IN THE MEDI ATl ON, WAS
BECAUSE | N FACEBOOK' S REPLY BRI EF I N SUPPORT OF THE
MOTI ON TO ENFORCE, THEY MADE THE STATEMENT THAT,
THAT CONNECTU HAD NOT MADE ANY PROFFER OF WHAT
HAPPENS I N THE MEDI ATI ON AND THAT WE WOULD LI KE TO
SHOW THE COURT | N ORDER TO FURTHER SUPPORT OUR
CLAI M OF SECURI TI ES FRAUD

AND, YOUR HONOR, | WOULD SuBM T THAT WHEN

15
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FACEBOOK MADE THAT STATEMENT I N EFFECT SAYI NG ONE
OF THE REASONS THAT YOU SHOULD REJECT OUR DEFENSE
WAS BECAUSE WE HADN' T TOLD YOU ANYTHI NG THAT
HAPPENED | N THE MEDI ATI ON THAT WOULD SUPPORT A
SECURI TI ES FRAUD CLAIM THAT WAS A -- I N FACT, THEY
SAI D, THEY SAID, YOUR HONOR, WE HAVE NO EVI DENCE OF
ANYTHI NG THAT HAPPENED I N THE MEDI ATl ON THAT WOULD
SUPPORT A SECURI TI ES FRAUD CLAI M

WHEN THEY MADE THAT ARGUMENT, THAT WAS
EFFECTI VELY A WAI VER AND WE WERE ENTI TLED TO DEFEND
AGAI NST THAT ARGUMENT BY PUTTI NG I N THAT EVI DENCE.

THAT'S, PERHAPS, A BIT OF A LONG W NDED
WAY OF SAYI NG THAT | DON' T THI NK THAT THERE WAS
ANYTHI NG | MPROPER ABOUT THAT DECLARATI ON BEI NG PUT
IN, IN LIGHT OF THE -- IN LIGHT OF THOSE FACTORS.

NOW THAT MAY BE A DI FFERENT QUESTI ON
FROM WHETHER THE COURT BELI EVES AT THI S STAGE OF
THE PROCEEDI NGS AND I N LI GHT OF CNET'S MOTI ON,
WHETHER I T IS APPROPRI ATE TO DI SCLOSE | NFORMATI ON
ABOUT WHAT OCCURRED | N THE MEDI ATI ON AND |
RECOGNI ZE THAT THAT'S A DI FFERENT | SSUE.

BUT EVEN HAVI NG SAI D THAT, | T DI D APPEAR
THAT SOME OF THE REDACTI ONS I N THE TRANSCRI PT
WERE -- DI D NOT | NVOLVE MATTERS THAT HAD ANYTHI NG

TO DO W TH THE MEDI ATI ON. THEY | NVOLVED
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SUBSTANTI VE MATTERS THAT CAN BE DI SCUSSED W THOUT
ANY DI SCLOSURE OF WHAT HAPPENED | N THE MEDI ATI ON.

THANK YOU, YOUR HONOR.

THE COURT: BRI EFLY.

MR. MYERS: YES, YOUR HONOR. | T"S NOT
OUR BURDEN; | T"S THEIR BURDEN. AND |I'M ONLY NOW
TALKI NG ABOUT THE TRANSCRI PT AND THE MOTI ON AND |' M
NOT TALKI NG ABOUT ALL THE OTHER RECORDS -- WE CAN
TALK ABOUT -- NOBODY WANTS THEI R SOURCE CODE.

WHEN THI S GETS REFERRED TO THE MAGI STRATE
AND THEY SUBM T A DECLARATI ON SAYI NG DOCUMENT XX
CONTAI NS OUR SOURCE CODE AND WE WANT | T REDACTED,
AND THAT'S FINE. THAT HAPPENED | N THE SUN
M CROSOFT CASE. THAT'S A TRADE SECRET, AND NO ONE
HAS A PROBLEM W TH THAT.

| T GETS A LITTLE SQUI SHY WHEN YOU TALK
ABOUT CONFI DENTI AL | NFORMATI ON BECAUSE | | MAGI NE
FROM THE COURT'S OWN EXPERI ENCE | T KNOWS THAT THE
PARTI ES TEND TO BE OVERZEALOUS | N DEFI NI NG WHAT
THEY BELI EVE TO BE THEI R CONFI DENTI AL | NFORMATI ON.

AND THAT IS WHY THE COURTS REQUI RE A
SHOW NG, THE COMPELLI NG | NTEREST TEST, FOR THE
TRANSCRI PT AND THE COMPELLI NG NEEDS TEST, WHI CH
REQUI RES A SHOW NG OF -- NOT JUST THAT IT'S

CONFI DENTI AL BUT COMPETI TI VE HARM AND THEY CAN' T
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JUST COME | N AND SAY, WELL, WE'LL DO IT. THEY HAD
A CHANCE TO DO I'T AND I N WHAT THEY FI LED ON MONDAY.
THEY HAD THE WEEKEND. THEY COULD HAVE PUT THE
DECLARATION I N. THEY DI DN' T.

THEY COULD HAVE PUT ONE | N BEFORE THE
HEARI NG WAS CLOSED, AND THEY DI DN' T DO THAT EI THER.
THERE' S BEEN NO SHOW NG THAT WOULD JUSTI FY ANY
REDACTI ON OF THE HEARI NG OR ANY REDACTI ON OF THE
PAPERS REGARDI NG THE MOTI ON TO ENFORCE.

AND EVERYTHI NG ELSE WE AGREE CAN BE
REFERRED TO THE MAGI STRATE AND THEY CAN MAKE A
SHOW NG ON THOSE DOCUMENTS.

W TH RESPECT TO TI M NG, WE PROPOSE
TWO WEEKS. WE' RE FI NE W TH Bl FURCATI NG THAT AND
NOT DEALI NG W TH ANY OF THE DOCUMENTS THAT WERE | N
THE SUPERI OR COURT BEFORE | T WAS REMOVED

NOW WE CAN MAYBE DO THAT LATER, ANOTHER
TWO WEEKS DOWN THE ROAD, BUT WE PROPOSE TWO WEEKS.

AND THE A. P. CASE THAT WE CI TED, THE
NI NTH CIRCUI T CASE WE CI TED I T GAVE THE PARTI ES
THREE DAYS BECAUSE THE COURT HAD SEALED EVERYTHI NG.

| T SAID YOU SHOULDN' T BE DOl NG THI S AND
YOU HAVE TO GO BACK AND LOOK AT THI'S. WE'RE GOl NG
TO FILE MOTI ONS TO JUSTI FY THE SEALI NG BUT YOU HAVE

THREE DAYS. SO WE' RE PROPOSI NG TWO WEEKS.
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THEY, | THI NK, HAVE NOT PROPOSED ANY
TI MEFRAME SO WE' RE OPEN TO TALKI NG ABOUT I T, BUT WE
WOULD PROPOSE TWO WEEKS.

THE COURT: WELL, | -- UNLESS YOU HAVE
SOMETHI NG THAT IS BURNING, | THINK I HAVE A, A --
WELL, | SHOULDN T SAY SOLUTI ON. | HAVE AN ORDER
THAT | CAN MAKE THAT IN MY M ND DOES A PROPERLY, A
PROPERLY BALANCE AND MR. BARRETT'S COMMENT THAT
BALANCI NG | S THE WATCH WORD OF THI S WHOLE PROCESS
AND | ' LL | SSUE THAT AS SOON AS | LEAVE THE BENCH.

I N THAT ORDER | DO RECOGNI ZE THE NEED FOR
BALANCI NG BECAUSE THERE ARE COMPETI NG | NTERESTS
HERE.

AND | THI NK AS THE PARTI ES HAVE
ADEQUATELY POl NTED OUT, THERE ARE DI FFERENT
CONCERNS THAT ATTACH TO A CONFI DENTI ALI TY THAT IS
| NHERENT I N TRADE SECRETS AND THE TRADI TI ONAL KI NDS
OF MATERI AL THAT CAN BE HELD I N CONFI DENCE, EVEN | N
THE CONTEXT OF A LITIGATION IN A PUBLI C FORUM SUCH
AS THI S COURT.

THE REASON THI'S CASE IS ONE THAT | HAVE
Gl VEN A GREAT DEAL OF ATTENTION TO IS BECAUSE AS A
COURT WE ENCOURAGE PARTI ES TO ENGAGE | N MEDI ATl ON
AND RESOLUTI ON OF DI SPUTES.

THE PUBLI C HAS A DI RECT BENEFI T I N THAT
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PROCESS. AND SO COURT ANNEXED MEDI ATION I'S A VERY
| MPORTANT PART OF HOW WE DO BUSI NESS AS A COURT AND
MY PREDECESSOR -- | ACTUALLY TOOK THE SEAT OF
ROBERT PECKHAM |* M HONORED TO HAVE DONE SO. HE
Pl ONEERED COURT ANNEXED MEDI ATI ON AND I N THE
| NTEREST OF THI S COURT I N THE ALTERNATI VE DI SPUTE
RESOLUTI ON.

SO WHEN THE PARTIES GO OUT TO A.D. R. AND
COME TO WHAT THEY REGARD AS A CONFI DENTI AL
SETTLEMENT AND COME BACK TO THE COURT W TH A MOTI ON
TO ENFORCE THAT CONFI DENTI AL SETTLEMENT, | T'S PART
OF WHAT WE DO AS A COURT IS TO RESPECT THAT
CONFI DENTI ALI TY.

AND | HAVE BEEN MOTI VATED BY A REQUEST BY
THE PARTI ES TO RESPECT THE CONFI DENTI ALI TY OF THE
SETTLEMENT.

AT THE SAME TIME I T'S NECESSARY TO | NVADE
SOVE OF THE DETAI LS OF THAT SETTLEMENT I N ORDER TO
DO WHAT THE PARTI ES HAVE ASKED THE COURT TO DO AND
THAT I'S TO ENFORCE THE SETTLEMENT.

I T 1S TRUE THAT THERE HAS BEEN A
DI SPOSI TI VE MOTI ON MADE TO THE COURT I N THE FORM OF
THI'S MOTI ON TO ENFORCE THE SETTLEMENT, BUT THE CASE
HAS NOT BEEN DI SPOSED OF BY THE MOTI ON BECAUSE AS |

LOOK AROUND THE ROOM | DON' T HAVE AGREEMENT FROM
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EVERYONE THAT WHAT |I'M DOI NG IS THE CORRECT THI NG.
SO THE WHOLE LI TI GATI ON MAY RESUME AND I F | TAKE
ACTION I N THE COURSE OF THI'S, WHI CH OPENS UP TO
PUBLI C SCRUTI NY MATTERS THAT THE PARTI ES HAVE
SOUGHT TO SHI ELD IN THE COURSE OF THEI R LI TI GATI ON
|, PERHAPS, W LL PUT THEM I N A DI SADVANTAGE | F THE
LI TI GATI ON WERE TO CONTI NUE.

ONE OF THE THI NGS THEY SOUGHT TO PROTECT
| N THEI R CONFI DENTI AL SETTLEMENT, | PRESUME, |S ANY
PUBLI C DI SCOURSE ABOUT THEI R MOTI VATI ON TO SETTLE
AND ANY CHARACTERI ZATI ON OF ONE OR THE OTHER.

BUT IN THE COURSE OF THE MOTI ON TO COMPEL
THE MOTI ON OF NECESSITY, | HAD TO ASK QUESTI ONS
ABOUT MATTERS THAT THEY OTHERW SE WOULD KEEP
CONFI DENTI AL.

AND, AGAIN, | AM M NDFUL OF THAT W TH
RESPECT TO A MOTI ON SUCH AS THE ONE BEI NG MADE BY
THE COURT TO UNSEAL SO THAT THE PUBLI C CAN GET | NTO
THOSE PRI VI LEGED MATTERS THAT THEY OTHERW SE WOULD
KEEP CONFI DENTI AL AND THE PARTI ES COULD HAVE CHOSEN
TO ENFORCE THEI R SETTLEMENT BY GOl NG TO FURTHER
PRI VATE MEDI ATI ON AND KEPT I T OUT OF THE PUBLIC
FORUM ALL TOGETHER

BUT HAVI NG CHOSEN THE COURT, THEY HAVE

ACTUALLY CHOSEN A PUBLI C FORUM BUT AT THE SAME
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TIME | THI NK WE CAN RECONCI LE THE | NTEREST OF THE
PUBLI C THROUGH THE MEDI A OR OTHERW SE TO HAVE
ACCESS TO | NFORMATI ON THAT DOESN' T VI OLATE THE KI ND
OF PRI VI LEGE THAT THE PARTI ES THOUGHT THEY WERE
ENJQOYI NG BY COM NG TO A CONFI DENTI AL SETTLEMENT.

AND SO | W LL PARSE BETWEEN THE VARI OUS
MATTERS HERE. THE TRANSCRI PT | HAVE GONE THROUGH
AND REDACTED PORTI ONS OF | T WHI CH SPEAK TO THE
FI NANCI AL DI SCLOSURES THAT THEY MADE TO EACH OTHER
ON A CONFI DENTI AL BASI S.

BUT TO MR. BARRETT'S POl NT THAT MY
REDACTI ONS ARE MORE EXTENSI VE THAN THAT, WHAT |
HAVE TRI ED TO DO WAS TO PROTECT THE CONFI DENTI ALI TY
OF THE G VE AND TAKE I N THE SETTLEMENT DI SCUSSI ONS
AND SO | -- MY REDACTI ONS WERE REFLECTI VE OF AN
ATTI TUDE THAT UNTI L THE PARTI ES THEMSELVES
VOLUNTARI LY DECI DE THAT THOSE MATTERS SHOULD BE PUT
I N THE PUBLI C RECORD, | HAVE BEEN MORE -- | HAVE
BEEN CAUTI OUS ABOUT PUTTI NG THOSE MATTERS | NTO THE
PUBLI C.

THAT TRANSCRI PT WAS ONE WHERE | | NVI TED
THE PARTIES TO COME TO COURT AND SPEAK TO ME
CANDI DLY I N A CLOSED FORUM ABOUT WHAT HAD HAPPENED.
AND | GUESS NOW I HAVE TO ASSURE THEM THAT | WOULD

RESPECT THE CONFI DENTI ALI TY THAT | TOLD THEM THAT |
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WOULD Gl VE THEM I N HAVI NG THAT HEARI NG AND | T PUTS
THE COURT I N A DI FFI CULT POSI TI ON TO BE NOW MAKI NG
A JUDGMENT THAT, WELL, | TOLD YOU IT WAS
CONFI DENTI AL AND SEALED BUT NOW I'M GOl NG TO MAKE
| T PUBLI C.

THE | NTEGRI TY OF THE COURT CAN BECOME
| N\VOLVED | F PARTI ES WHO GO BEFORE THE COURTS ARE
ASSURED THAT I T'S A SEALED CONFI DENTI AL PROCESS
ONLY TO LATER FIND THAT I'T IS NOT

NOW THE LAW ALLOWS THE COURT TO EXERCI SE
| TS DI SCRETI ON W THI N LI M TS.

THERE ARE STANDARDS AND | DO | NTEND TO
RESPECT THOSE STANDARDS | N WHAT |, WHAT | -- IN THE
ORDER THAT |I'M GOI NG TO MAKE W TH RESPECT TO THI S
MATTER.

SO YOUR ARGUMENT THAT | SHOULD ACT
QUI CKLY IS ONE THAT I AM M NDFUL OF.

MR. MYERS, | WLL, AS | SAID, |ISSUE MY
ORDER AS SOON AS |I'M OFF THE BENCH.

| W LL DI RECT THE COURT REPORTER TO FI LE
A REDACTED TRANSCRI PT SO THAT THAT | S AVAI LABLE AND
W TH RESPECT TO THE PREMOTI ON MATTERS THAT WERE
FI LED UNDER SEAL, AT THE ORDER OF OTHER JUDGES, |
GOT THI'S CASE ON THE MOTI ON W TH RESPECT TO THE

SETTLEMENT AND THESE ORDERS WERE MADE PRI OR TO MY
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| N\VOLVEMENT IN THE CASE AND | DON' T HAVE A BASI S
FOR, AT THI S POI NT, MAKI NG ANY JUDGMENT ABOUT THOSE
MATTERS.

THERE ARE STANDARDS THAT AFFECT THAT, AND
| DO I NTEND TO REFER THOSE MATTERS TO A MAGI STRATE
JUDGE TO -- |IF THERE ARE FURTHER REQUESTS MADE FOR
OPENI NG TO PUBLI C SCRUTI NY THE DOCUMENTS THAT HAVE
BEEN PREVI OUSLY SEALED BY THE COURT.

SO WTH THAT THE MOTI ON TO | NTERVENE FOR
THE LI M TED PURPOSE OF MAKI NG THI'S MOTION I S
GRANTED.

AND THE MOTI ON TO UNSEAL W LL BE GRANTED
TO THE LI M TED EXTENT THAT | HAVE NOW | NDI CATED

MR. MYERS: CAN | ASK A POI NT OF
CLARI FI CATI ON?

THE COURT: CERTAI NLY.

MR. MYERS: W TH RESPECT TO THE DOCUMENTS
THAT HAVE BEEN FILED, IS THE COURT TREATI NG THE
MOTI ON - -

THE COURT: WHI CH DOCUMENTS?

MR. MYERS: WELL, THAT'S MY QUESTI ON. 'S
THE COURT TREATI NG THE MOTI ON TO ENFORCE THE
SETTLEMENT AS PART OF ALL OF THE OTHER RECORDS THAT
W LL BE REFERRED TO THE MAGI STRATE OR ARE THOSE

GOl NG TO BE RELEASED W TH THE TRANSCRI PT OR SHORTLY
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THEREAFTER?

THE COURT: WELL, GOOD QUESTI ON. | DON' T
KNOW | WOULD REGARD THE MOTI ON THAT WAS FI LED
UNDER SEAL I N A DI FFERENT CATEGORY THAN THE OTHER
RECORDS BECAUSE | T WAS FI LED PARTI CULARLY W TH
RESPECT TO A CONFI DENTI AL SETTLEMENT.

AND THAT HAS A PRI VI LEGE THAT ATTACHES TO
| T THAT I'S DI FFERENT THAN THE PRI VI LEGES THAT M GHT
APPLY TO OTHER MATTERS.

SO | DO I NTEND TO TREAT I T DI FFERENTLY.

| HAVEN' T DECI DED WHETHER OR NOT | W LL
Gl VE THAT TO THE MAGlI STRATE JUDGE OR KEEP | T MYSELF
BUT THE TRANSCRI PT W LL -- THE REDACTED TRANSCRI PT
W LL BE AVAI LABLE

MR. MYERS: AND THAT W LL GO TO THE
PUBLI C COURT FI LE? THEY WLL BE ABLE TO GET IT
FROM THE FI LE?

THE COURT: THE COURT REPORTER HAS A
PROCESS THAT SHE USES TO MAKE THAT AVAI LABLE TO THE
PUBLIC AND I W LL DI RECT HER TO, TO FILE -- IT'S
DONE THROUGH SOME ELECTRONI C FORM AND YOU NEED
ACCESS TO I T, BUT |I'LL DI RECT HER TO FILE A
REDACTED TRANSCRI PT.

MR. MYERS: THANK YOU, YOUR HONOR.

THE COURT: THANK YOU ALL.
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WE' LL GO NOW TO THE OTHER MOTI ON THAT 1S
BEFORE THE COURT HAVI NG TO DO W TH THE ORDER TO
SHOW CAUSE WHY A JUDGMENT SHOULD BE ENTERED OR NOT
BE ENTERED AS THE CASE MAY BE.

AND W TH RESPECT TO THAT, | RECEI VED
SUBM SSI ONS FROM BOTH Sl DES. | PRESUME THAT THE
SUBM SSI ON BY THE DEFENDANTS CONNECTU AND OTHERS
ARE SUBM TTED W THOUT WAI VI NG YOUR OBJECTION TO MY
ORDER I'N THE FI RST PLACE.

MR. BARRETT: THAT IS CORRECT. THANK
YOU. WE ARE, YOUR HONOR, AS YOU SAY, ADDRESSI NG
THE FORM OF THE JUDGMENT AND WE RESERVE OUR RI GHTS
TO CONTEST THE ORDER AND THE JUDGMENT AS MAY BE
APPROPRI ATE.

THE COURT: HERE' S WHAT | | NTEND TO DO,
AND MAYBE THAT WOULD BE FASTER TO HAVE YOU ADDRESS
WHAT | | NTEND TO DO AS OPPOSED TO WHAT YOU WOULD
WANT ME TO DO.

| HAVE READ YOUR SUBM SSI ONS. THEY ARE
SUBSTANTI ALLY THE SAME. AND SO THE FORM OF THE
JUDGMENT | THI NK COULD COMPLY W TH YOUR
SUBM SSI ONS.

THERE ARE A COUPLE OF ASPECTS OF | T THAT
| WANT TO ADDRESS.

FIRST, I'T WLL BE NECESSARY FOR SOME
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| NTERMEDI ARY TO ACT IN A CAPACITY TO COLLECT
| NFORMATI ON AND MOVE THI NGS AROUND AND TO DO
CERTAI N THI NGS TO CARRY OUT THE COURT'S JUDGMENT

RATHER THAN ACCEPT THE SUBM SSI ON BY ONE
OF THE PARTI ES THAT A PARTY SELECT THAT PERSON AND
PAY FOR THAT PROCESS, MY | NTENT IS TO APPOI NT A
SPECI AL MASTER WHO WOULD BEHOLDEN TO THE COURT,
TAKE DI RECTI ONS FROM THE COURT AND NO ONE ELSE
W TH RESPECT TO A COLLECTI ON OF THE VARI OUS
DEPOSI TS MANDATED BY THE JUDGMENT AND W TH RESPECT
TO ANY DI SBURSEMENTS OR FI LI NGS THAT WOULD COME
ALONG W TH THAT AND HAVE THE PARTI ES PAY THE COST
OF THAT PROCESS EQUALLY.

I T 1S ALSO MY | NTENT TO THEN HAVE THE
JUDGMENT REQUI RE THE MASTER TO COLLECT THE VARI OUS
CERTI FI CATES OR CASH OR OTHER CONSI DERATI ON TO
COLLECT RATHER THAN DEEM THAT THERE HAS BEEN
RELEASES TO ACTUALLY COLLECT A SUBM SSION OF A
RELEASE.

| DO | NTEND TO PROVI DE THAT THAT RELEASE
HAS TO BE SUBM TTED TO THE COURT FOR I TS APPROVAL
AND THEN I T WOULD BE DEPOSI TED W TH THE MASTER SO
THAT WOULD LEAVE TO THE COURT AND NO ONE ELSE THE
DETERM NATI ON AS TO WHETHER OR NOT THE RELEASE | S

CONSI STENT W TH THE LANGUAGE OF THE SETTLEMENT
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AGREEMENT WHI CH PROVI DES AS BROAD AS POSSI BLE
CAN' T RECALL THE EXACT WORDS.

| WOULD ALSO HAVE THE PARTIES SUBM T A
LEGALLY SUFFI CI ENT DI SM SSAL OF ALL CASES AND THEN
| WOULD MAKE SUBSEQUENT ORDERS W TH RESPECT TO THEN
WHAT THE MASTER DOES W TH RESPECT TO THE EXCHANGE
OF THOSE DOCUMENTS.

THERE IS A LEGEND WHI CH WAS SUGGESTED BY
ONE OF THE PARTI ES WHI CH WOULD BE PLACED ON STOCK
CERTI FI CATES AND SO | NEED TO HEAR FROM THE PARTI ES
W TH RESPECT TO WHETHER YOU HAVE ANY OBJECTI ON TO
THE JUDGMENT AND | NCORPORATI NG THAT LEGEND.

THERE | S A REQUEST I N THE VARI OUS
SUBM SSI ONS THAT THE COURT SPEAK TO VARI OUS ASSETS,
PARTI CULARLY WEB SI TES AND THOSE TYPES OF THI NGS.
THERE WAS NOTHI NG ABOUT THAT I N THE SETTLEMENT
AGREEMENT | TSELF, AND SO THE COURT | S DI SPOSED TO
LEAVE THAT TO MATTERS OF ORDI NARY BUSI NESS
TRANSACTI ONS THAT FOLLOW THE ENFORCEMENT OF THE
SETTLEMENT AND THE EXCHANGES THAT ARE REQUI RED I N
THE SETTLEMENT.

| AM CONCERNED THAT I N ORDER TO BE
EFFECTI VE I N I TS ENFORCEMENT, THE COURT SHOULD
| MPOSE ON THE PARTI ES A REQUI REMENT THAT THEY NOT

TAKE ANY ACTI ON WHI CH WOULD | NTERFERE W TH THE
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ABILITY TO FULFILL THE TERMS OF THE AGREEMENT AND
DI DN' T KNOW HOW FAR TO GO W TH RESPECT TO THAT.

AND THEN THE COURT DOES | NTEND TO RETAI N
JURI SDI CTI ON TO ENFORCE THE JUDGMENT, AND | THI NK
THAT I'S ALSO | NHERENT | N THE AGREEMENT | TSELF TO
RETAI'N JURI SDI CTION Gl VEN TO I T BY THE PARTIES TO
ENFORCE THE TERMS OF THE AGREEMENT | TSELF

ALL RI GHT. SO WTH THAT LET ME PAUSE AND
SEE | F THE PARTIES W SH TO SPEAK FURTHER.

MR. CHATTERJEE: YOUR HONOR, | F | MAY.
NEEL CHATTERJEE FOR FACEBOOK AND MARK ZUCKERBERG.
WE ALSO DI DN' T DO APPEARANCES FOR THI S MOTI ON.

| SAW YOU M GHT HAVE LOOKED COMPLEX AT
THE GENTLEMAN STANDI NG RI GHT NEXT TO ME AND
THOUGHT I'T M GHT BE GOOD TO HAVE APPEARANCES.

MR. VAN DALSEM BRUCE VAN DALSEM FROM
QUI NN EMANUEL. WE' RE LI EN CLAI MANT I N THE CASE.

THE COURT: | APPRECI ATE THAT YOU ARE NOW
| DENTI FYI NG YOURSELF. | DID NOT I NTEND TO I N MY
STATEMENT SAY ANYTHI NG ABOUT THE LI EN CLAI MANT THAT
HAS COME TO MY ATTENTI ON.

SO FAR AS THE COURT | S KNOW.EDGEABLE,
THERE HAS BEEN A NOTICE OF A LIEN THAT | HAVE SEEN,
BUT | DON T KNOW THE BONA FI DES OF IT. | T DOES

SEEM TO ME THAT ANY EFFECT THAT THAT WOULD HAVE ON
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MY JUDGMENT, | T HAS TO BE SOMEHOW ADJUDI CATED I N
SOVE WAY, UNLESS THE PARTI ES STI PULATE TO HOW TO
HANDLE | T.

| DO | NTEND THAT HAVI NG FILED I'T, YOU MAY
| NTERJECT YOURSELF | N THE PROCESS SOMEHOW

| HAVEN' T FI GURED OUT WHAT THAT IS FOR
PURPOSES OF MAKI NG SURE THAT, THAT ANY, ANY -- THAT
OUR DI SBURSEMENTS ARE CONSI STENT W TH ANY CLAI M
THAT YOUR CLI ENT WOULD MAKE.

MR. VAN DALSEM YOUR HONOR, | F THE COURT
WOULD ENTERTAIN I'T, | WOULD LI KE TO SPEAK TO THOSE
| SSUES WHEN APPROPRI ATE.

THE COURT: SURE, I N DUE COURSE. AND
MAYBE THIS I'S THE POl NT, BUT | WANTED TO Gl VE AT
LEAST THE PARTIES TO THE LI TI GATI ON AN OPPORTUNI TY
TO COMMENT ON THE FORM OF THE JUDGMENT | | NTEND TO
FI LE.

MR. CHATTERJEE: THANK YOU, YOUR HONOR.
AND THE ONE OTHER THI NG | JUST WANTED TO RAISE I S
THAT | DI D RECEI VE AN E- MAIL TWO DAYS AGO FROM THE
FI NNEGAN HENDERSON FI RM MAKI NG AN ASSERTI ON THAT
THEY MAY ALSO FILE FOR A LI EN AGAI NST ANY PROCEEDS
IN THI'S CASE. THEY HAVEN' T FI LED ANYTHI NG W TH THE
COURT, BUT IT'S OF CONCERN TO US BECAUSE FACEBOOK

WANTS TO MAKE SURE THAT ONCE THEY HAVE Gl VEN THE
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CONSI DERATI ON, THERE IS NOTHI NG HANGI NG OUT THERE
AND SOMEONE CAN TRY ASSERT AGAI NST FACEBOOK AND THE
OTHER | NDI VI DUALS WHO ARE SETTLING IN THI S CASE

PERHAPS -- | SEE MR. MOSKO STANDI NG UP.
PERHAPS HE CAN ADDRESS THAT | SSUE.

THE COURT: COUNSEL.

MR. MOSKO: YES, SCOTT MOSKO, YOUR HONOR,
REPRESENTATI VE OF ALL OF THE DEFENDANTS HERE AS
WELL AS ONE OF THE PARTNERS AT FI NNEGAN HENDERSON.

THE COURT SHOULD BE AWARE THAT, | N FACT,
FI NNEGAN HENDERSON HAS PERFECTED LI ENS W TH RESPECT
TO THI' S MATTER

FI NNEGAN HENDERSON | S NOT TAKI NG THE SAME
POSI TI ON AS QUI NN EMANUEL.

| UNDERSTAND THE COURT DOES NOT | NTEND TO
MAKE ANY REFERENCE TO THE LI ENS I N THE JUDGMENT AND
W TH RESPECT TO THAT FI NNEGAN HENDERSON | S FI NE.

WE | NTEND TO WORK CLOSELY W TH OUR CLI ENT
AND BELI EVE THAT THAT MATTER W LL BE RESOLVED
W THOUT ANY KIND OF A REFERENCE TO THE LIENS I N THE
JUDGMENT. AND W TH RESPECT TO THAT, | HAVE NOTHI NG
MORE TO SAY.

MR. CHATTERJEE: SO, UM -- THANK YOU.

YOUR HONOR, AS TO THE ESCROW AGENT OR

SPECI AL MASTER, WHICH |'LL ADDRESS -- IS THE POl NT
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| LL ADDRESS F| RST.

THE STRUCTURE THAT WAS PUT I N PLACE, AT
LEAST FROM FACEBOOK' S PERSPECTI VE AS FAR AS HAVI NG
THI S SPECI AL MASTER ADM NI STER HOW TO RELEASE FUNDS
OR STOCK AND HOW TO RELEASE OTHER KI NDS OF
CONSI DERATI ON I N THE TRANSACTI ON, WAS REALLY
BECAUSE OF THE FACT THAT THERE WAS THI S NOTI CE OF
LI EN HANGI NG OUT THERE.

| T WAS REALLY TO MAKE SURE THAT THE
SPECI AL MASTER OR WHOEVER THE NEUTRAL WAS THAT WAS
HOLDI NG ON TO THE PROPERTY WAS -- HOLD ON TO IT
ESSENTI ALLY I N TRUST TO MAKE SURE THAT THE PROCEEDS
WERE DI STRI BUTED ACCORDI NGLY AND THAT FACEBOOK
WOULD NO LONGER HAVE TO DEAL W TH ANY | SSUES
ASSOCI ATED W TH THI' S NOTI CE OF LI EN

| THI NK YOUR HONOR IS CORRECT, WE DON' T
KNOW ANY OF THE PARTI CULARS OF |I'T SO WE DON' T WANT
TO HAVE AN UNKNOWN CLAI M AGAI NST A COMPANY THAT WE
BELI EVE WE NOW OWN HANGI NG OUT THERE AGAI NST 1 T.

AND THEY FI LED A NOTI CE. WE HAVE TO
PROTECT OUR | NTEREST. BUT REALLY THE ESCROW
PROPOSAL THAT BOTH PARTI ES MADE AT LEAST FROM OUR
PERSPECTI VE WAS TO DEAL W TH THAT | SSUE

| F YOUR HONOR WERE TO RULE THAT

FACEBOOK/ CONNECTU, ONCE IT'S IN THE HANDS OF
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FACEBOOK AND THE OTHER | NDI VI DUALS VWHO ARE ON OUR
SI DE OF THE CASE WHO HAVE SETTLED OUT, DON T REALLY
HAVE ANY RESPONSI BI LI TIES AS TO THE NOTI CE OF LI EN
THAT HAS BEEN FI LED, THAT ACTUALLY MAKES THE
JUDGMENT CONSI DERABLY SI MPLER

AND, AND IT'S -- FROM OUR PERSPECTI VE AT
THAT PO NT I TS JUST A TIM NG QUESTI ON AND WE
BELI EVE THAT, THAT THEY SHOULD JUST BE ORDERED TO
HAND US ALL OF THE STOCK TO THE COMPANY W THI N
30 DAYS OF ENTRY OF JUDGMENT. WE DON' T NEED AN
ESCROW AGENT AT ALL.

THERE |I'S KIND OF A LINGERI NG TIM NG
| SSUE, EVEN WERE A SPECI AL MASTER TO BE APPOI NTED.
| F A SPECI AL MASTER WERE TO BE APPOI NTED, WE DO
HAVE TO ANSWER THE QUESTI ON OF WHO | S GOI NG TO
CONTI NUE TO MAI NTAI N THE CONNECTU BUSI NESS FROM THE
TI ME OF ENTRY OF JUDGMENT UNTIL WHATEVER TI ME THOSE
PROCEEDS ARE DI STRI BUTED

CONNECTU DOES HAVE A BUSI NESS AND | T HAS
A WEB SITE AND I T HAS OPERATI NG EXPENSES. | DON' T
BELI EVE I T HAS EMPLOYEES, BUT I T CERTAINLY HAS
PEOPLE DOl NG WORK ON | TS BEHALF

ONE OF THE THI NGS WE WERE TALKI NG ABOUT
AS WE WERE TRYI NG TO WORK UP THE JUDGMENT ON OUR

SIDE OF THE CASE IS THAT IF WE DON' T GET THE
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COMPANY W THIN A VERY SHORT TI ME PERI OD AND WE HOLD
ON -- OR A SPECI AL MASTER OR SOMEONE WERE TO HOLD
ON TO IT THROUGH THE FI NAL PI ECES OF THE APPEALS OR
THE FI NAL COURT AND HOW IS THAT PI ECE GOl NG TO BE
MANAGED?

PERHAPS THE SPECI AL MASTER |I'S GOl NG TO DO
I T. HOW IS THAT GOl NG TO BE FUNDED? AND THAT'S A
DI FFI CULT QUESTION I N OUR VI EW

AND OUR PREFERENCE IS TO HONOR THE
SETTLEMENT AGREEMENT AND WE GET CONTROL OF THE
COMPANY THROUGH OWNI NG THE SHARES AND WE W LL
CONTI NUE TO OPERATE I T AND THE REST OF THE ASSETS
OF THE COMPANY AS | S NECESSARY.

THE | SSUE OF COST FOR THE SPECI AL MASTER
'S AN | MPORTANT | SSUE FROM OUR PERSPECTI VE BECAUSE
AGAI N, FROM OUR PERSPECTI VE THE ONLY REASON THAT A
SPECI AL MASTER OR A COURT APPOI NTED PERSON WOULD
HAVE THI'S KIND OF A ROLE WOULD REALLY BE BECAUSE OF
A DI SPUTE BETWEEN QUI NN EMANUEL AND THE CONNECTU
FOUNDERS.

WE REALLY AREN T | NVOLVED I N THAT, AND WE
DON' T THI NK WE SHOULD HAVE TO PAY FOR A FI GHT
BETWEEN THOSE PARTI ES.

THE COURT: WELL, | DON T AGREE THAT'S

THE ONLY REASON. THE REASON THAT |'M CONTEMPLATI NG
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I S THAT YOU ALL WERE UNABLE TO DO I'T ON YOUR OWN
AND YOU CAME TO THE COURT AND ASKED ME TO ENFORCE
I T AND I N THE ENFORCI NG OF I'T, |I'T REQUI RES STEPS.

AND I'T"S NOT A MATTER THAT | CAN DO
W THOUT PUTTI NG SOMEONE I N THE M DDLE TO COLLECT
THI NGS | N ORDER TO MAKE SURE EVERYTHING I S, IS,
IS -- GOES ACCORDI NG TO THE AGREEMENT.

SO THAT' S WHY |' M CONTEMPLATI NG REQUI RES
THE MASTER I N THE FI RST PLACE AND ALSO REQUI RI NG
THAT THE PARTI ES SHARE THE COST OF THAT.

| DON' T CONTEMPLATE THAT | T WOULD BE A
LONG DRAWN OUT AFFAI R, ALTHOUGH THI NGS CAN OVERTAKE
THE TIM NG THAT | ACTUALLY DON' T CONTEMPLATE HERE
NOR DO | CONTEMPLATE THAT THE COST OF SOMEONE TO DO
THI'S WOULD BE PROHI BI TED

MR. CHATTERJEE: THANK YOU, YOUR HONOR.
THE ONLY CAVEAT TO THAT PO NT IS I F QUI NN EMANUEL
'S GOI NG TO SEEK TO | NTERVENE I N THAT TRANSACTI ON
AND PROLONG THE SPECI AL MASTER' S ROLE AND | NCREASE
THE EXPENSE, WE THI NK THEY SHOULD HAVE TO
PARTI CI PATE I N THE COST OF IT.

THE COURT: WELL, THAT'S A FAI R POI NT.

MR. BARRETT: YOUR HONOR, | F | COULD
SPEAK TO A COUPLE OF THOSE POI NTS. DAVI D BARRETT

FOR FACEBOOK.
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MR. UNDERHI LL: NO, FOR CONNECTU.

MR. BARRETT: | M SORRY. DAVI D BARRETT
FOR CONNECTU.

WE CERTAI NLY WOULD BE SUPPORTI VE OF THE
| DEA OF AN ESCROW AGENT APPOI NTED BY THE COURT.

ONE ASPECT OF THE PROPOSED JUDGMENTS ON
WHI CH THE PARTI ES ARE | N AGREEMENT, YOUR HONOR, IS
THAT BOTH OF THE FORMS OF JUDGMENT THAT THE PARTI ES
SUBM TTED TO THE COURT | NDI CATED THAT THE CLOSI NG,
IF YOU WLL -- I'"M PUTTING TO ONE SI DE THE QUI NN
EMANUEL | SSUE FOR THE MOMENT -- BUT JUST THE
DEPOSI T OF THE SHARES OF STOCK W TH THE RESPECTI VE
COMPANI ES AND THE CASH WOULD OCCUR EI THER AFTER
CONNECTU | RREVOCABLY WAI VED I TS RIGHT TO APPEAL THE
JUDGMENT OR W THI N FI VE DAYS AFTER ANY APPEALS THAT
ARE TAKEN BECOME FI NAL.

THE COURT: | SAW THAT | N AT LEAST ONE OF
THE PROPOSALS.

| T CREATED FOR ME A PROBLEM BECAUSE THERE
CAN -- AN ARGUMENT CAN BE MADE THAT A JUDGMENT IS
NOT APPEALABLE UNTIL THE FI NAL ACT REQUI RED UNDER
THE JUDGMENT TAKES PLACE WHICH MAKES I T A
Cl RCUI TOUS SI TUATI ON BECAUSE JUST MY MAKI NG A
JUDGMENT I'F I SET UP A SI TUATI ON THAT HAS TO TAKE

PLACE AND PEOPLE SAY | DON' T REALLY HAVE TO APPEAL
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THAT UNTIL |I'M REQUI RED TO TAKE THAT ACT, WHI CH
MEANS THAT I T NEVER COMES, PERHAPS.

MR. BARRETT: | THI NK THERE ARE PROBABLY
TWO WAYS OUT OF THAT, YOUR HONOR. ONE |I'S THAT THI S
| S THE FUNCTI ONAL EQUI VALENT OF A STAY.

THE OTHER | S THAT THE COURT' S PROPOSED
SOLUTI ON, WHI CH AS | NOW UNDERSTAND WHAT YOU' RE
SAYING I'S, WHICH IS THAT THE, THAT THE
CONSI DERATI ON WOULD GO | NTO THE CONTROL OF THE
SPECI AL MASTER W THI N SOVE RELATI VELY BRI EF PERI OD
OF TI ME AND THEN, YOU KNOW WHAT WE' RE CONCERNED
ABOUT, YOUR HONOR, AND BOTH SI DES ARE PROBABLY
CONCERNED ABOUT, IS THAT EACH SIDE IS Gl VEN
CONSI DERATI ON HERE.

THERE IS A POSSI BI LI TY THAT THE JUDGMENT
WOULD BE REVERSED ON APPEAL AND | F YOU HAVE DONE
THI NGS LI KE GET RELEASES, DI SM SSED CASES NOT JUST
IN THI'S CASE BUT I N THE MASSACHUSETTS COURT, HAND
OVER THE COMPANY AND HAND OVER CASH FOR THAT
MATTER, UNSCRAMBLI NG THAT I N THE EVENT OF A
REVERSAL COULD BECOME, YOU KNOW MUCH MORE
COMPLI CATED THAN JUST SI TTI NG THERE AND MAI NTAI NI NG
THE STATUS QUO, ALTHOUGH | THI NK | WOULD LI KE TO
CONSULT W TH MY COLLEAGUES ON THI'S, BUT I THINK IF

THE STATUS QUO | S MAI NTAI NED ESSENTI ALLY BY A
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SPECI AL MASTER SI TTI NG THERE W TH THE ASSETS DURI NG
THE APPEAL PROCESS, AND WE CAN TALK ABOUT MANAGI NG
OF THE CONNECTU ASSET, | DON T THI NK THAT IS GOl NG
TO BE ANY SI GNI FI CANT PROBLEM, YOUR HONOR

| THINK I'T CAN -- WE ARE HAPPY TO HE --
AND MR. UNDERHI LL CAN DI SCUSS THI S FURTHER | F YOU
WOULD LI KE -- WE' RE HAPPY TO MAI NTAI N AND CONTI NUE
TO RUN THAT BUSI NESS ESSENTI ALLY THE WAY THAT I T
HAS BEEN RUN AND NOT TO DO ANYTHI NG AS YOUR HONOR
| NDI CATED THAT WOULD MATERI ALLY AFFECT IT IN A
NEGATI VE WAY OR TAKE ON OBLI GATI ONS THAT WOULD BE
| NAPPROPRI ATE AND WE CAN KEEP, YOU KNOW FACEBOOK
| NFORVED ABOUT THAT.

| DON' T THI NK THAT THAT SHOULD BE A
PROBLEM  AND WE' RE ALSO HAPPY TO PURSUE THE
APPELLATE PROCESS AS EXPEDI TI OUSLY AS THE NI NTH
Cl RCU T WOULD ALLOW US.

THERE ARE ALSO A COUPLE OF OTHER | TEMS
THAT YOUR HONOR RAI SED. | DON' T KNOW I F YOU WANT
TO TALK ABOUT THOSE AT THI S POI NT.

THE COURT: MY FOCUS IS ON THE FORM OF
THE JUDGMENT AS | OUTLI NED IT. | F YOU WANT TO
ADDRESS THOSE MATTERS FURTHER.

| T DOES SEEM TO ME THAT THERE IS GOl NG TO

BE -- THE REASON |'M PUT IN THI'S POSI TI ON | S THAT
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THERE W LL BE THE NECESSI TY OF THE COURT TAKI NG
FURTHER ACTI ON TO ENFORCE THE JUDGMENT ONCE THE
JUDGMENT I'S I'N PLACE THAT | CAN T CONTEMPLATE
THE -- THOSE ORDERS AT THI S POl NT.

AND I'T COULD BE THAT |'LL HAVE TO AMEND
THE JUDGMENT AND DO OTHER THI NGS TO TAKE THOSE
ADDI TI ONAL STEPS.

SO MY FOCUS I'S ON SHOW ME WHY | SHOULDN' T
ENTER THE JUDGMENT AS | OUTLI NED JUST TO GET THI S
PROCESS STARTED?

MY GOAL WOULD BE TO PUT I N PLACE A
JUDGMENT WHI CH WOULD ENFORCE THE SETTLEMENT
AGREEMENT AND | F THERE ARE APPEALS OR CHALLENGES TO
| T THAT DEAL W TH THAT AS A CI VI L PROCEDURE MATTER
| N THE ORDI NARY COURSE OF EVENTS, |F THAT SHOULD
COME.

BUT IF THERE | S SOVETHI NG ELSE ON THE
FORM THE JUDGMENT, SPEAK NOW

MR. BARRETT: YES, YOUR HONOR. YOU
RAlI SED THE QUESTI ON ABOUT THE LEGEND ON THE -- THE
FACEBOOK SHARES THAT W LL BE PROVI DED AS PART OF
THE JUDGMENT AND THE LEGEND, THE FORM OF LEGEND
THAT IS ATTACHED TO EACH SI DE PROPOSED JUDGMENT | S
| DENTI CAL, EXCEPT I N ONE RESPECT BUT IT IS A

SI GNI FI CANT RESPECT.
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AND THOSE LEGENDS APPEAR IN EXHI BIT B OF
DEFENDANT' S PROPOSED JUDGMENT AND IN EXHIBI'T 3 OF
FACEBOOK' S PROPOSED JUDGMENT. AND, AND THE -- WHAT
"M REFERRI NG TO | S THAT OUR PROPOSED JUDGMENT HAS
I T IN A PART OF THE LEGEND THE STATEMENT THAT THE
HOLDERS OF SUCH SHARES ARE ENTI TLED TO THE SAME
ANTI - DI LUTI ON RI GHTS AFFORDED TO THE | SSUERS SERI ES
D PREFERRED STOCK AS PROVIDED IN THE TERM SHEET AND
SETTLEMENT AGREEMENT.

FOR REASONS -- |'M NOT SURE, MAYBE | T WAS
NOT | NTENTI ONAL, THE LEGEND THAT FACEBOOK PROPOSES
OM TS THAT SENTENCE ENTI RELY.

AND CONSI STENT W TH EXACTLY WHAT YOUR
HONOR SAI D THAT THI'S, THAT THIS SETTLE -- THAT THI S
JUDGMENT |I'S GOl NG TO ENFORCE PRECI SELY THE TERMS
THAT THE PARTI ES AGREED TO ON THE TERM SHEET, WE
BELI EVE THAT THAT LANGUAGE SHOULD BE | N THERE.

I T"S RIGHT ON THE SECOND PAGE

| BELI EVE OURS IS ALMOST VERBATI M FROM
THE SECOND PAGE OF THE HANDWRI TTEN TERM SHEET.

YOU KNOW FI RST I'T SAYS THAT THE SHARES
SHALL BE VOTED I N ACCORDANCE W TH THE BOARD OF
DI RECTORS RECOMVENDATI ONS. THAT'S I N BOTH
VERSI ONS.

BUT FOR SOME REASON THE FACEBOOK VERSI ON
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DROPS THE SECOND PART OF THAT SAME SENTENCE WHI CH
SAYS, "SUBJECT TO THE SAME ANTI - DI LUTI ON
PROTECTI ONS AWARDED TO SERI ES D PREFERRED STOCK. "

SO WE THI NK THAT THAT NEEDS TO BE I N
THERE AND | T SHOULD ALSO BE CLEAR | THI NK, YOUR
HONOR, BUT | JUST WANT TO MAKE SURE THAT THE RECORD
REFLECTS THI S, THAT THOSE RESTRI CTI ONS THAT WERE
SET FORTH IN THE TERM SHEET ARE THE ONLY
RESTRI CTI ONS OF ANY KI ND OTHER THAN THOSE THAT,
THAT FLOW FROM THE FACT THAT THIS I'S A PRI VATE
COMPANY, AND, THEREFORE, THE SECURI TI ES ARE
UNREGI STERED.

THOSE ARE THE ONLY RESTRI CTI ONS THAT
SHOULD ATTACH TO THI S STOCK.

AS YOUR HONOR MAY RECALL, THERE I N THE
NEGOTI ATI ONS THAT THE PARTI ES HAD SUBSEQUENT TO THE
SI GNI NG OF THE TERM SHEET THERE WERE DI SCUSSI ONS OF
OTHER POSSI BLE RESTRI CTI ONS SUCH AS THE RI GHT OF
FI RST OFFER AND A LOCK UP AND THOSE ARE NOT
RESTRI CTED IN THE TERM SHEET.

AND AS YOUR HONOR SAI D VERY CLEARLY AT
PAGE 60 OF THE TRANSCRI PT FROM LAST MONDAY, "THI S
1S, THIS IS COMVON STOCK. | T DOESN' T SAY ANYTHI NG
ABOUT | T BEING LETTERED STOCK | N ANY WAY. | T OUGHT

TO BE FREELY TRADED. "
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AND | BELI EVE THAT THAT | S ACCOMPLI SHED
BY THI S LANGUAGE THAT WE HAVE HERE AND -- BUT |
JUST WANT TO BE CLEAR AND THAT THE COURT | S CLEAR
THAT THOSE RESTRI CTI ONS OR STI PULATI ONS THAT WE
HAVE OUTLI NED TO GO ON THE STOCK ARE THE ONLY ONES.

LET ME SEE | F THERE ARE ANY OTHERS.

THE COURT: WHI LE YOU' RE DOI NG THAT, LET
ME JUST CHECK, |I'S THERE ANY OBJECTI ON TO | NCLUDI NG
THE ADDI TI ONAL LANGUAGE I N THE EXHI BI T B SUBM TTED
BY CONNECTU?

MR. CHATTERJEE: YOUR HONOR, THE ONLY
PO NT |I'LL MAKE IS THAT | DON'T THINK I T"S
NECESSARY YOU RE ENFORCI NG THE TERM SHEET AND
SETTLEMENT AGREEMENT. | T HAS THE PROVI SION | N
THERE. AND IT DOESN' T SEEM LI KE | T'S NECESSARY OR
LEGALLY REQUI RED ON THE LEGEND. THAT WAS THE ONLY
POl NT THAT I WAS GOl NG TO MAKE, BUT |'LL DEFER TO
THE COURT'S JUDGMENT ON WHI CH LEGEND | S
APPROPRI ATE.

THE COURT: VERY WELL. T 1S A RIGHT
THAT SEEMS TO BE | NHERENT I N THE STOCK AND THE
CERTI FI CATE | TSELF BEARI NG I T, SINCE | PRESUME
THESE ARE NEGOTI ABLE, BEARI NG I T WOULD CARRY THOSE
Rl GHTS. SO | WOULD ADD I T.

DID YOU COME UP W TH OTHER MATTERS?
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MR. BARRETT: UM, UM -- YOUR HONOR, I
JUST THI NK ONE OTHER SI GNI FI CANT ONE WHI CH IS YOUR
HONOR | NDI CATED THAT ONE OF THE DOCUMENTS THAT THE
SPECI AL MASTER WOULD COLLECT WOULD BE RELEASES.

OUR, OUR -- | THINK THAT WE CAN SI MPLI FY
THI'S AND | DON' T REALLY THI NK THAT THAT | S
NECESSARY OR EVEN NECESSARI LY CONSI STENT W TH BOTH
WHAT MR. CHATTERJEE REPRESENTED TO THE COURT LAST
MONDAY AND REALLY THE SPIRIT AS | UNDERSTAND I T OF
THE COURT'S ORDER FOR THE FOLLOW NG REASON:

WHAT MR. CHATTERJEE TOLD THE COURT AND
WHAT HE WAS ASKI NG AND WHAT | THI NK THE COURT DI D
AT PAGE 12 OF THE TRANSCRI PT TO ENTER A JUDGMENT
TELLI NG THE PARTIES TO COMPLY W TH THE TERM SHEET
AND SETTLEMENT AGREEMENT AND ESSENTI ALLY STAPLE IT
ONTO THE JUDGMENT.

AND | THI NK WHAT WE WERE TRYI NG TO DO I N
OUR PROPOSED SETTLEMENT IS TO ADHERE AS CLOSELY AS
WE COULD TO THAT WHERE | T WAS POSSI BLE

NOW | T'S OBVI OUSLY NOT POSSI BLE. YOU
HAVE TO GET A RULE 41 DI SM SSAL AND FILE IT IN
COURT W TH RESPECT TO THE LEGEND ON THE STOCK.
| T" S NECESSARY TO DO THAT BECAUSE YOU RE ACTUALLY
CREATI NG AN | NSTRUMENT THAT IS, AS THE COURT SAI D

A NEGOTI ABLE | NSTRUMENT THAT IS PART OF THE
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CONSI DERATI ON. SO I T''S NECESSARY TO DEFI NE WHAT
THAT | NSTRUMENT SAI D.

BUT BEYOND THAT, AND PARTI CULARLY W TH
RESPECT TO THE RELEASE, | DON' T REALLY THI NK THAT
| T" S NECESSARY OR CONSI STENT W TH, AGAI N, THE | DEA
THAT THE COURT EXPRESSED AT PAGE 60 THAT YOU CAN
ENFORCE THI S AGREEMENT AND NOTHI NG MORE.

W TH RESPECT TO THE RELEASES, YOUR HONOR,
THAT' S AN | SSUE ON WHI CH THE PARTI ES HAVE GONE BACK
AND FORTH. THEY WENT BACK AND FORTH FOR TWO MONTHS
AFTER THE TERM SHEET. WE HAVE GONE BACK AND FORTH
I N THE LAST COUPLE OF DAYS.

WE HAVE GOTTEN CLOSER, BUT WE STILL DON' T
HAVE AN AGREEMENT ON I T.

AND I'T SEEMS TO ME THAT, THAT WHAT YOU
HAVE REALLY GOT HERE | S YOU HAVE GOT A RELEASE I N
PARAGRAPH 2.

| T SAYS ALL PARTIES GET MUTUAL RELEASES
AS BROAD AS POSSI BLE. THAT'S WHAT THE PARTI ES
NEGOTI ATED. THAT'S I N THERE. I T 1'S MEANI NGFUL
LANGUAGE.

| F ONE OF US EVER SUES THE OTHER ONE W TH
RESPECT TO A RELEASE CLAI M, THE PARTY THAT HAS BEEN
SUED, IF THEY THINK IT"S A GOOD DEFENSE, CAN GO

| NTO THAT COURT AT THAT TI ME AND SAY - -
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THE COURT: WELL, LET ME -- | HEAR YOUR
ARGUMENT AND | DON' T ACCEPT I T, BUT | DO PROPOSE
THAT IN THE FORM OF THE JUDGMENT, BECAUSE | W LL
MAKE A JUDGMENT ABOUT THAT, YOU W LL BE ABLE TO
MAKE THI S ARGUMENT AT A LATER TI ME.

I N OTHER WORDS, WHAT | HEAR YOU SAYING I S
THAT THE PARTI ES, | SHOULD NOT REQUI RE A SI GNED
RELEASE BECAUSE THE SETTLEMENT AGREEMENT IS A
SI GNED RELEASE AND | SHOULD | NTERPRET THE WORD GET
RELEASED AS ARE RELEASED. AND |'LL LISTEN TO THAT
ARGUMENT . | TS JUST AT THI S POl NT MY JUDGMENT W LL
REQUI RE THAT THE RELEASE BE SUBM TTED AS APPROVED
OF THE COURT.

| F I DECI DE THAT THE AGREEMENT | S
SUFFI CI ENT, AND |'LL ORDER THAT TO BE DEPOSI TED AND
THAT W LL BE SUFFI CI ENT.

PART OF WHAT | ANTI ClI PATE IS AN ARGUMENT
BY ONE OR BOTH PARTI ES THAT SUBSEQUENT LI Tl GATI ON
VI OLATES WHAT WAS BEI NG RELEASED, AND | WANT TO, IN
TRUE TO THE ROLE THAT YOU HAVE Gl VEN ME TO ENFORCE
THE AGREEMENT, |S TO ENFORCE THE RELEASE.

AND PART OF THAT W LL BE TO UNDERSTAND
WHAT WAS RELEASED AND THAT |I'S BETTER DONE LATER ON.

SO LET ME RESPOND TO YOUR ARGUMENT I N

THAT WAY AND ASK YOU | F THERE ARE OTHER PARTS OF I T
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THAT YOU WANT TO SPEAK TO.

MR. BARRETT: AND AGAI N, YOUR HONOR, |
THINK A LITTLE BIT OF THE CONFUSI ON HERE DOES ARI SE
FROM THE TI M NG | SSUE

FOR EXAMPLE, |F THE RELEASE BECAME
EFFECTI VE, LET'S SAY AFTER ALL APPEALS HAVE BEEN
EXHAUSTED, THEN I T MAKES SENSE TO RELEASE, FOR
EXAMPLE, OUR FRAUD DEFENSE, OR OUR FRAUD CLAI M
BASED ON WHAT HAPPENED | N THE MEDI ATl ON.

| DON'T THINK I T MAKES SENSE, AND | DON' T
THI NK THE COURT WOULD REQUI RE US TO RELEASE THAT
CLAI M NOW

MAYBE | ' M M STAKEN ABOUT THAT. | N OTHER
WORDS, WE SHOULDN' T HAVE TO FACE AN ARGUMENT OR AT
LEAST ANYMORE, AN ARGUMENT THAN WE ALREADY HAVE TO
FACE THAT, THAT BY SI GNI NG THI S DOCUMENT WE DI DN' T
RELEASE A CLAI M THAT THE TERM SHEET | TSELF WAS
PROCURED BY FRAUD | N THE | NDUCEMENT.

THE COURT: WELL, | DON T KNOW THE ANSWER
TO THAT, BUT | DO KNOW THAT THAT IS A LEGI TI MATE
QUESTI ON TO ASK W TH RESPECT TO WHAT | TAKE AS THE
SUBM SSI ON.

| T SEEMS TO ME THAT MY JUDGMENT THAT |I'M
| NTENDI NG TO ENTER RULES AGAI NST SOME OF THAT

CLAI M
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MR. BARRETT: UH- HUH

THE COURT: WHICH IS WHY YOU CAN APPEAL
| T?

MR. BARRETT: TRUE.

THE COURT: AS OPPOSED TO YOUR LATER
ABILITY TO BRING IT.

BUT | DON' T WANT TO DO THAT AT THI S POl NT
BECAUSE | HAVE NOT PUT MYSELF I N A POSI TI ON WHERE |
KNOW ENOUGH TO MAKE A JUDGMENT ABOUT THAT.

MR. BARRETT: AND, YOUR HONOR, ANOTHER
QUESTI ON ABOUT THE TI M NG. OBVI OUSLY | THI NK EVEN
MR. CHATTERJEE AND | CAN PROBABLY AGREE ON THE
TERMS OF WHAT RULE 41 DI SM SSAL FOR THE CASES WOULD
LOOK LI KE AND I NDEED | T SETS FORTH HERE, " DI SM SS
W TH PREJUDI CE. EACH SI DE TO BEAR THEI R OWN COSTS
AND ATTORNEYS' FEES. ™

THE COURT: THE PARTIES ARE FREE TO
STI PULATE, AFTER | ENTER MY JUDGMENT TO THE -- THAT
THEY HAVE DONE WHATEVER THEY WANT, BUT |'M NOT
GOl NG TO RELY UPON THAT PROPOSED STI PULATI ON
BECAUSE I T'S A PROPOSED STI PULATI ON THAT | HAVEN T
SEEN THE PARTI ES PUT TOGETHER JUST YET.

MR. BARRETT: SURE. YOUR HONOR, MY - -
"M SORRY -- MY QUESTION |I S NOT ABOUT THE TERMS OF

| T BECAUSE | THI NK ON THAT WE' RE PROBABLY BOTH
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PRETTY CLEAR.

MY QUESTION IS, AGAIN, PURELY ONE OF
PROCEDURE AND TI M NG.

| THINK I'T WOULD BE BOTH DI FFI CULT AND
PROBABLY | NCONVENI ENT FOR THE COURTS TO, TO -- FOR
US TO FILE A STI PULATI ON OF DI SM SSAL, FOR EXAMPLE,
WHI LE THI' S JUDGMENT | S UNDER APPEAL.

| T WOULD MAKE A LOT MORE SENSE TO WAI'T
UNTI L.

THE COURT: | DON' T I NTEND TO HAVE I T
FI LED. MY FOCUS IS THAT I T HAS TO BE DEPOSI TED

MR. BARRETT: SURE. OKAY. THAT'S --

THE COURT: " LL JUDGE WHEN I T -- MY
PROPOSED JUDGMENT WOULD SAY THAT IT'S UP TO THE
COURT TO SAY TO THE MASTER "NOW SEND THESE THI NGS
FORWARD. "

MR. BARRETT: UH- HUH

THE COURT: AND, AND -- BUT | UNDERSTAND
YOUR POI NT.

MR. BARRETT: YEAH. SO, YOU KNOW AGAI N,
I N THAT REGARD, YOUR HONOR, WE, WE BELI EVE, AND I
BELI EVE AGAI N THAT THE PARTI ES ARE | N AGREEMENT
THAT THAT SENDI NG FORTH, AS YOUR HONOR DESCRI BED
| T, SHOULD AWAI T. THAT CAN COME | MVEDI ATELY AFTER

THE FI NALI TY OF ANY APPEALS PROCESS.
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THE COURT: WELL, EVEN THAT IS SOMETHI NG
THAT |I' M NOT ADDRESSI NG I N MY JUDGMENT. I
APPRECI ATE YOUR HELPFUL SUGGESTI ON THAT MAYBE THE
WAY AROUND THI S I'S TO ENTER THE JUDGMENT AND STAY
AN EXECUTI ON OF I'T UNTIL SOME APPROPRI ATE TI ME.

MY PROPOSED LANGUAGE | S THAT THE COURT
W LL APPOI NT A SPECI AL MASTER TO ACCEPT AND
MAI NTAI N THE DEPOSI TS MANDATED BY THI S JUDGMENT AND
TO TAKE ACTI ONS W TH THE DEPOSI TS AS THE COURT FROM
TIME TO TI ME W LL ORDER

I N OTHER WORDS, | JUST WANT TO PUT IT
SOMEPLACE SO | CAN MAKE SURE THAT EVERYTHI NG THAT
I S NECESSARY TO EXECUTE THE AGREEMENT IS I N ONE
PLACE AND THEN TO HAVE, FROM THERE, SUBJECT ONLY TO
THE ORDER OF THE COURT, THE ABILITY TO AFFECT THE
EXECUTI ON SO THAT | DON' T HAVE TO GO ANY PLACE TO
GET | T DONE.

THAT WAS MY GOAL.

MR. BARRETT: Rl GHT.

MR. CHATTERJEE: AND -- GO AHEAD.

MR. BARRETT: | M SORRY. ONE OTHER
THI NG. | N THE PLAI NTI FF* S PROPOSED FORM OF
JUDGMENT THERE | S ALSO A PARAGRAPH THAT SAYS THAT
THEY MAY FILE A MOTI ON FOR ATTORNEYS FEES OR BI LL

OF COST.
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THE COURT: | HAVE NOT | NCLUDED THAT.

MR. BARRETT: THANK YOU.

MR. CHATTERJEE: YOUR HONOR, AS TO THE
PERFORMANCE | SSUES, THERE ARE A COUPLE OF DETAILS
THAT | THI NK ARE | MPORTANT.

ONE, ON THE | SSUE OF TI M NG, WE WOULD
AGREE W TH YOUR HONOR THAT THERE IS AN | SSUE AND I T
OCCURRED TO US AFTER WE SUBM TTED THIS. AND | TOLD
MR. BARRETT THAT I T WAS AN | SSUE FOR US YESTERDAY
ABOUT WAI TI NG UNTI L THE JUDGMENT | S FI NAL AND NOT
APPEALABLE

WE THI NK THAT | T SHOULD HAPPEN QUI CKLY.

NOW PERHAPS THAT'S SOMETHI NG BETTER LEFT
FOR THE SPECI AL MASTER TO DECIDE ON THE TIM NG TO
REPORT TO THE COURT ON WHAT TO DO.

BUT | F THEY WANT TO STAY EXECUTI ON OF THE
PROCEEDI NGS, WE THI NK TYPI CALLY WHEN THEY TRY AND
FILE A STAY OF EXECUTI ON OF A JUDGMENT, THEY NEED
TO FILE A BOND SO WE CAN MAKE SURE THAT THE ASSETS
THAT WE' RE PURCHASI NG ARE PROTECTED.

THAT'S A COLLATERAL | SSUE.

THE COURT: THAT'S WHY | THI NK THE RULES
OF ClIVIL PROCEDURE W LL TAKE CARE OF ANY
POST- JUDGMENT PROBLEM

MR. CHATTERJEE: THE SECOND | SSUE, YOUR
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HONOR, IS AS TO THE STOCK SHARES. THE, THE -- ONE
OF THE | SSUES, AND PERHAPS THI S IS SOMETHI NG THAT
THE SPECI AL MASTER CAN WORK OUT, IS AS LONG AS WE
HAVE THE LI EN | SSUE UNRESOLVED AND HANGH NG OUT
THERE, RI GHT NOW WE DON' T KNOW WHO TO WRI TE THE
STOCK CERTI FI CATES TO.

DO WE LI ST THE THREE -- OR | GUESS THE
FOUR SHAREHOLDERS | N CONNECTU CURRENTLY OR DO WE
| NCLUDE QUI NN EMANUEL ON THE SHARES?

WE W LL NEED SOME GUI DANCE AS TO HOW TO
DO THAT.

THE COURT: THAT'S A DETAIL THAT THE
MASTER CAN WORK OUT.

MR. CHATTERJEE: OKAY. THANK YOU, YOUR
HONOR.

THE COURT: YES.

MR. VAN DALSEM | F I MAY, BRUCE VAN
DALSEM ON BEHALF OF QUI NN EMANUEL.

THERE ARE A COUPLE OF POI NTS THAT | WOULD
LI KE TO RAI SE W TH RESPECT TO THE COURT' S JUDGMENT.

BOTH PROPOSED FORMS OF JUDGMENT FROM THE
PLAI NTI FF AND THE DEFENDANT HAD MADE A PROVI Sl ON,
ALBEI'T I N DI FFERENT WAYS, TO SECURE THE LI EN AND
THEY PROPOSED -- CONNECTU PROPOSED BASI CALLY

ESCROW NG THE MAXI MUM AMOUNT OF THE FEE CLAI M AND
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FACEBOOK PROPOSED ESCROW NG ALL OF IT.

THI'S I'S AN UNUSUAL CASE I N THE CONTEXT OF
A LI EN BECAUSE WHAT WOULD NORMALLY HAPPEN I N A
S| TUATI ON WHERE AN ATTORNEY FILES A NOTICE OF LI EN
| S THAT WHEN THE DEFENDANT, ASSUME AN ALL CASH
DEAL, WHEN A DEFENDANT GOES TO WRI TE A CHECK, THEY
| NCLUDE THE LI EN CLAI MANT" S NAME ON THAT CHECK AND
THE PARTIES EI THER WORK I T OUT OR I T GETS ESCROWED
UNTI L THE MATTER IS LI TI GATED OR THE PARTI ES REACH
SOVE FORM OF RESOLUTI ON.

AND CALI FORNI A LAW PROVI DES THAT A
DEFENDANT, SUCH AS FACEBOOK, WHO I'S ON NOTI CE OF
THE LIEN, I'S ON NOTICE OF OUR CLAIM TO A
CONTRACTUAL RIGHT TO A FEE AND | F THEY FAIL TO
| NCLUDE THE FORMER LAW FI RM S NAME AS A PAYEE ON
WHATEVER PAYMENT | NSTRUMENT | S | SSUED, THEY FACE
POTENTI AL LI ABILITY FOR | NTERFERI NG W TH OUR
CONTRACTUAL RI GHT AND THERE ARE CALI FORNI A CASES
EXPLAI NI NG ALL OF THAT.

SO I N THE NORMAL CASE AN ATTORNEY'S LI EN
| S SORT OF EFFECTUATI NG BECAUSE WELL REPRESENTED
DEFENDANTS SI MPLY W LL NOT TURN OVER THE MONEY TO A
PLAI NTI FF W THOUT MAKI NG PROVI SI ONS FOR THAT LI EN

SO WHAT WE WANT TO AVOI D IS ANY PROCEDURE

W TH THE SPECI AL MASTER THAT WOULD EXONERATE

52

U S. COURT REPORTERS




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

FACEBOOK AND WE HAVE BEEN I N CONTACT W TH
FACEBOOK' S COUNSEL AND HAVE EXPLAI NED WHAT | JUST
EXPLAI NED TO THE COURT AND | THI NK THAT LED TO
FACEBOOK PROPOSI NG THAT ALL OF THE MONEY BE
BASI CALLY SEQUESTERED UNTIL SUCH TI ME THAT THE LI EN
CLAIM IS LITI GATED AND RESOLVED OR RESOLVED TO
AGREEMENT.

OUR FIRM HAS THE RI GHT TO HAVE THE
ENTI RETY OF THE SETTLEMENT AGREEMENT SEQUESTERED
UNTIL SUCH TI ME AS OUR CLAIM FOR ATTORNEYS' FEES IS
PAI D, AND SO WE WOULD WANT TO ENSURE THAT THE
JUDGMENT WOULD NOT REMOVE ANY PROTECTI ON THAT WOULD
OTHERW SE BE AFFORDED BY CALI FORNI A LAW AS | HAVE
OUTLI NED.

THE COURT: LET ME SPEAK JUST BRI EFLY TO
THAT. FIRST, | DON T I NTEND TO TAKE ANY ACTI ON
W THOUT HEARI NG FURTHER FROM THE LEAD CLAI MANTS.

SECOND, | T WAS | MPOSSI BLE FOR ME TO TAKE
ANY ACTI ON W TH RESPECT TO IT UP TO NOW BECAUSE I T
WAS AN UNLI QUI DATED NUMBER.

| T WAS ACTUALLY WHAT | SAW HAD NO NUMBER

| COULDN T TELL WHETHER I T WAS $1 OR
WHATEVER NUMBER

I T WAS JUST A NOTI CE, A NOTICE OF A LIEN.
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| T DIDN' T HAVE -- | T WASN' T ANYTHI NG MORE THAN
THAT.

AND AS | SAID EARLI ER, | HAVE NOT GONE
THROUGH THE TROUBLE AT THI S POI NT OF FI GURI NG OUT
WHETHER OR NOT THE LI EN HAS BEEN PERFECTED I N A WAY
THAT THE COURT | S OBLI GATED TO ENFORCE I T.

| PRESUME THAT IT WLL BE IF IT HASN' T
BEEN ALREADY.

| T DOES SEEM TO ME THAT THIS IS NOT AN
UNCOMMON PROBLEM SO I T'S GOl NG TO BE EASY TO SOLVE
I T.

| DO ENCOURAGE THE PARTIES TO BE I N
CONVERSATI ON ABOUT | T AND SUGGEST WAYS OF DEALI NG
WTH IT AS A GROUP.

AS | UNDERSTAND I T, THE CLAIM AS YOU JUST
SAI D MAY AFFECT THE STOCK CONSI DERATI ON AS WELL AS
CASH, AND | DON' T KNOW WHAT TO MAKE OF THAT AT THI S
POl NT.

| HAVEN' T SEEN THE OTHER CLAI M LI EN AT
THI'S PO NT SO | DON T KNOW WHAT TO MAKE OF THAT AS
WELL.

| DON' T KNOW WHAT THE PRI ORI TI ES ARE
AMONG YOU ALL AND SO ALL THAT I WOULD DO IS TO
ALLOW YOU, AT SOME APPROPRI ATE POI NT, TO MAKE YOUR

POSI TI ONS KNOWN W TH RESPECT TO THE ACTUAL
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DI SBURSEMENTS FROM THE DEPOSI T THAT THE COURT | S
SETTI NG UP AND TO ASSERT YOUR RI GHTS.

MR. VAN DALSEM SO MY SUGGESTI ON ON HOW
TO SOLVE THI S PARTI CULAR | SSUE -- WELL, FIRST OF
ALL, LET ME SPEAK TO THE TIM NG | SSUE AND THEN |'LL
SPEAK TO PRACTI CALLY HOW I ENVI SION I T WORKI NG.

WE BELI EVE THAT THE SETTLEMENT
CONSI DERATI ON SHOULD BE TENDERED FORTHW TH
REGARDLESS OF WHAT HAPPENS W TH AN APPEAL BECAUSE
THERE'S AN | SSUE OF | NTEREST. AND BECAUSE THERE' S
A SUM OF CASH AND THAT CASH SHOULD BE EARNI NG
| NTEREST, AND CERTAINLY I T"'S OUR POSI TI ON W TH
RESPECT TO OUR FEE CLAIM THAT WE' RE ENTI TLED TO THE
MONEY ON THAT AND SO I F I'T'S NOT PAID UNTIL AFTER
AN APPELLATE PROCESS AND CONNECTU HAS LOST THE
OPPORTUNI TY TO EARN | NTEREST ON THAT MONEY.

WE HAD CONCERNS W TH THE ESCROW PROCESS,
BUT I AM SURE THAT IS GOl NG TO BE WORKED OUT W TH
THE SPECI AL MASTER | N TERMS OF PRUDENT | NVESTMENTS
NOT ENCUMBERI NG THE ASSETS WHI LE THEY' RE SI TTI NG I N
WHAT | S ESSENTI ALLY AN ESCROW DETAI LS LI KE THAT
THAT | ASSUME WOULD BE ADDRESSED.

BUT WE BELI EVE THE ACTUAL SETTLEMENT
CONSI DERATI ON SHOULD BE TRANSFERRED FORTHW TH SO

THAT I'T HAS AN OPPORTUNI TY TO EARN | NTEREST.
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W TH RESPECT TO OUR LI EN CLAI M THE WAY
BELI EVE |I'T CAN BE RESOLVED | S AFTER THOSE FUNDS,
WHATEVER THAT CONSI DERATI ON CONSI STS OF, IS
TRANSFERRED TO THE SPECI AL MASTER, WE BELI EVE THAT
THE JUDGMENT SHOULD PROVI DE THAT THERE BE NO
DI SBURSEMENT W THOUT FURTHER ORDER OF THE COURT
FOLLOW NG ANY LI EN CLAI MANT OR ANYONE ELSE THAT
FILES A CLAI M BECAUSE ONCE THAT MONEY | S DI SBURSED
THERE'S NO SECURI TY | NTEREST. THE MONEY HAS LEGS
AND |I'T CAN GO ANYWHERE | NSTANTLY AND OUR PROTECTI ON
IS LOST THE M NUTE THAT MONEY |I'S NO LONGER SUBJECT
TO THE SPECI AL MASTER' S CONTROL.

THE COURT: DO YOU SEE ANY REASON WHY |
CAN' T, SINCE | SET UP THE DEPOSI T AND SAY |'M
CONTROLLING I'T I N A SUBSEQUENT ORDER, ADDRESS LI EN
CLAI MANTS BECAUSE THI S MAY GO AWAY?

THERE MAY BE NO LI EN CLAI MANTS OR THERE
MAY BE MULTI PLE LI EN CLAI MANTS. | HAVE NO | DEA WHO
MAY ACTUALLY ASSERT A RIGHT TO THESE FUNDS AND AS
COUNSEL FOR FACEBOOK | NDI CATED, AT THI' S POl NT
THERE'S NO DI RECTI ON AS TO I N WHOSE NAME THE
VARI OUS SHARES SHOULD BE MADE OR ANY OF THAT.

MR. VAN DALSEM  AS | UNDERSTAND I T,
FACEBOOK' S OBLI GATI ON ONLY EXI STS TO A PRESENT LI EN

CLAI MANT AND THERE'S ONLY ONE LI EN CLAI MANT AND
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THAT'S MY LAW FI RM QUI NN EMANUEL.

SO WHAT | WOULD SUGGEST | S THAT YOU
DI RECT THE SPECI AL MASTER TO TAKE CONTROL OF THESE
ASSETS AND PROVI DE THAT -- AND NONE OF THE ASSETS
BE PROVI DED TO THE PARTI ES AND W THOUT CONSENT OF
OR NOTI CE OF AN OPPORTUNI TY TO BE HEARD BY QUI NN
EMANUEL SO THAT WE CAN MAKE SURE THAT OUR RI GHTS
ARE PROTECTED AS NORMALLY WOULD BE THE CASE IN A
SELF- EFFECTUATI NG LI EN.

THE COURT: WHY DO | HAVE TO SAY THAT
BECAUSE YOU HAVE TO COME BEFORE ME BEFORE YOUR LI EN
| S RECOGNI ZED.

MR. VAN DALSEM  THAT WOULD WORK AS WELL

THE COURT: ALL RI GHT.

MR. VAN DALSEM LET ME RAI SE ONE
PRACTI CAL PROBLEM THAT | SEE. | F A JUDGMENT | SSUES
AND I'T I S APPEALED, THERE IS A RI SK THAT THE COURT
W LL BE DI VESTED OF JURI SDI CTI ON FOR FURTHER ORDERS
PENDI NG THAT APPEAL AND | F WE HAVE ALL OF THESE
| SSUES W TH THE SPECI AL MASTER AND WE CAN' T DO
ANYTHI NG W TH THEM W THOUT FURTHER ORDER OF THE
COURT THAT NO LONGER HAS JURI SDI CTI ON AND THERE
W LL BE A PROCEDURAL PROBLEM THERE.

THE COURT: THERE W LL BE A COURT W TH

JURI SDI CTI ON. | T MAY NOT BE ME, BUT THERE W LL BE
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A COURT W TH JURI SDI CTI ON FROM WHOM ACTI ON CAN BE
TAKEN.

MR. VAN DALSEM  VERY WELL. SO THAT' S
WHAT | HAVE TO ADD. THANK YOU.

THE COURT: WELL, ALL OF THI S DOES
HI GHLI GHT HOW | MPORTANT I T IS THAT WE MOVE
EXPEDI TI OUSLY, DEFI NI TI VELY, AND THAT THE PARTI ES,
| F THEY HAVE RI GHTS THEY WANT TO ASSERT, ASSERT
THEM IN A WAY THAT W LL MOVE THE MATTER ALONG.

| T ALSO POl NTS OUT, PERHAPS, HOW
| MPORTANT I T IS I F THESE PARTIES STILL HAVE THE
| NCENTI VE TO RESOLVE THI S MATTER TO CONTI NUE TO
WORK TO RESOLVE 1 T.

| AM GOl NG TO OPERATE UNDER THE
ASSUMPTI ON THAT THEY HAVE ALREADY COME TO THE
AGREEMENT THAT THEY W SH TO ENFORCE, BUT | WLL
HAVE MY EYES AND EARS OPEN FOR ANY FURTHER
SUBM SSI ONS FROM YOU ALL THAT TELL ME TO GO I NTO A
DI FFERENT DI RECTI ON BECAUSE YOU AGREE THAT I T WLL
RESOLVE ALL OF THE VARI OUS DI SPUTES THAT HAVE COME
UP SI NCE THE SI GNI NG OF THE AGREEMENT.

DI D YOU STAND TO SPEAK TO THE COURT?

MR. HAVWK: MY NAME | S ROBERT HAWK, AND
"M WTH THE HELLER EHRMAN LAW FI RM AND WE

REPRESENT EDUARDO SAVERI N, WHO IS NOT A PARTY TO
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THI'S LI TI GATI ON BEFORE YOUR HONOR BUT IS A PARTY TO
THE DI STRI CT COURT LI TI GATION I N THE DI STRI CT OF
MASSACHUSETTS.

THE COURT: IS HE A PLAINTI FF OR A
DEFENDANT?

MR. HAVWK: HE' S A DEFENDANT. AND, YOUR
HONOR, THE REASON | ASK YOUR | NDULGENCE TO HEAR ME
EVEN THOUGH WE' RE NOT A PARTY TO THI S CASE | S THAT
IN SOVE OF THE -- I N AT LEAST ONE FORM OF THE
PROPOSED JUDGMENT THAT WAS TENDERED TO YOUR HONOR,
WE HAVEN' T BEEN SERVED W TH THOSE AND | SHOULD SAY
UP- FRONT THAT WE DON' T MEAN TO WAI VE ANY PERSONAL
JURI SDI CTI ONAL ARGUMENTS BY My POSI TI ON BY MY
ADDRESSI NG THE COURT THI S MORNI NG, YOUR HONOR.

BUT WE HAVE RECEI VED COURTESY COPI ES OF
CERTAI N OF THE PLEADI NGS BEFORE YOUR HONOR AND AT
LEAST ONE OF THOSE PROPOSED JUDGMENTS WOULD
| NDI CATE THAT | T WOULD BI ND NOT ONLY THE PARTIES TO
THI'S LI TI GATION BUT I'T WOULD BI ND THE PARTIES TO
THE DI STRI CT COURT LI TI GATI ON I N MASSACHUSETTS.

AND SO THAT'S A -- THAT'S THE REASON THAT
| WANT TO ADDRESS YOUR HONOR.

THE COURT: HERE'S -- LET ME TELL YOU MY
UNDERSTANDI NG. MY UNDERSTANDI NG | S THAT THE

PARTI ES TO THE AGREEMENT AGREED THAT CASES WOULD BE
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DI SM SSED.

| HAVE NOT -- | RAISED THI S QUESTI ON W TH
MY LAW CLERK, BUT | HAVE NOT AT THI' S POl NT MADE A
JUDGMENT W TH RESPECT TO THE EFFECT OF THAT, OF
THAT ON ANY NONPARTY TO THE AGREEMENT WHO ARE
PARTI ES TO THE OTHER LI Tl GATI ONS.

| F THE CASE IS DI SM SSED AS OPPOSED TO
THEI R CLAI MS OR WHATEVER, | T MAY HAVE AN EFFECT ON
MR. SAVERI N OR MS. SAVERI N BECAUSE | T DOES MEAN
THAT A NONPARTY TO THE AGREEMENT | S AFFECTED BY
SOMETHI NG THAT THE PARTI ES DO W TH RESPECT TO THAT
LI TI GATI ON.

BUT WHETHER -- WHAT THAT IS M GHT BE A
MATTER W THIN THE JURI SDI CTI ON OF THE MASSACHUSETTS
COURT AND I'T M GHT BE SOMETHI NG THAT IS BROUGHT TO
MVE.

WHAT IS I T THAT YOU WoULD W SH ME TO DO
TODAY, | F ANYTHI NG?

MR. HAWK: WELL, FIRST OF ALL, LET ME
JUST SAY THAT WHAT YOU JUST EXPRESSED |I'S CONSI STENT
WTH OUR VIEW -- W TH MR. SAVERI N S VI EW OF THE
EFFECT OF THI S AGREEMENT.

MR. SAVERI N WAS NOT A SI GNATORY TO THE
AGREEMENT. HE WAS NOT PART OF THE MEDI ATI ON, BUT

HE |'S A DEFENDANT I N THAT CASE
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THE AGREEMENT ON | TS FACE CALLS FOR A
DI SM SSAL, A FINAL DI SM SSAL OF THAT CASE I N
MASSACHUSETTS.

SO HE WOULD BE AFFECTED BY THAT.

AND THAT'S ALL GOOD. HE' S A DEFENDANT I N
THAT CASE. AND, AND SO --

THE COURT: NO COUNTERCLAI MS BEI NG
ASSERTED.

MR. HAVWK: NO COUNTERCLAI MS BY
MR. SAVERI N.

MR. CHATTERJEE: YOUR HONOR, AT THAT --
AT THE POl NT THE CASE WAS DI SM SSED | N
MASSACHUSETTS, I T WAS NOT YET AN | SSUE. THERE ARE
MOTI ONS TO DI SM SS PENDI NG. SO THERE HAD NOT YET
BEEN COUNTERCLAI MS ASSERTED BY ANY OF THE
DEFENDANTS.

THE COURT: SO THAT CASE HAS BEEN
DI SM SSED?

MR. CHATTERJEE: | T HAS NOT. THERE WERE
MOTI ONS TO DI SM SS PENDI NG, YOUR HONOR

THE COURT: OR WHERE THE MOTI ONS WERE
MADE. | SEE.

MR. CHATTERJEE: CORRECT.

THE COURT: AND SO THE COURT THERE HAS

STAYED THE LI TI GATI ON?
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MR. CHATTERJEE: YES, YOUR HONOR. JUST
TO Gl VE YOU AN | DEA OF THE STATUS, I N OCTOBER OF
LAST YEAR THERE WERE SEVERAL MOTI ONS TO DI SM SS
THAT WERE HEARD AND THAT WERE PENDI NG UPON
NOTI FI CATI ON OF SETTLEMENT.

THE COURT ADM NI STRATI VELY TERM NATED
THEM  THERE WAS SOME, SOME FOLLOW ON LI TI GATI ON
ASSOCI ATED W TH THESE PROCEEDI NGS WHERE THE COURT
| SSUED A WRI TTEN ORDER ABOUT WHY THEY DI D WHAT THEY
DI D AND WE FI LED THE NOTI CE W TH THE BOSTON COURT
ABOUT YOUR HONOR' S ORDER.

THE COURT: WHO I'S YOUR JUDGE THERE?

MR. CHATTERJEE: | T"S JUDGE WOODLOCK AND
| BELI EVE, YOUR HONOR, HE SENT YOU BOTH A
TRANSCRI PT - -

THE COURT: | REMEMBER THAT NOW

MR. CHATTERJEE: AND, YOUR HONOR, THE
DI SM SSAL, ACTUALLY TO MR. BARRETT'S POl NT, | THI NK
THE DI SM SSALS REALLY GO MUCH MORE TO THE BOSTON
PROCEEDI NGS THAN THE CALI FORNI A PROCEEDI NGS BECAUSE
WE HAD TO SEEK TO ENFORCE THE DI SM SSAL HERE.

THERE | T WOULD JUST BE FI LI NG THE
STANDARD DOCUMENTATI ON.

MR. HAVWK: SO, YOUR HONOR, TO GET BACK TO

YOUR QUESTI ON ON WHY 1" M STANDI NG UP HERE
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ADDRESSI NG THE COURT, WE ARE, WE ARE -- MR. SAVERI N
IS FINE WTH THE DI SM SSAL OF THE LAWSUI T AS A
RESULT OF THI S AGREEMENT AND | N MASSACHUSETTS.

HE ALSO TO THAT EXTENT IS A FULL
SUPPORTER, EVEN THOUGH HE' S NOT PART OF AND A
SI GNATORY TO THE SETTLEMENT AGREEMENT, A SUPPORTER
OF THAT AGREEMENT AND I N AGREEMENT W TH YOUR
HONOR' S RULI NG AND ENFORCI NG THE SETTLEMENT
AGREEMENT.

AND HE REALLY IS, AS FAR AS A RELEASE, I|F
THERE' S SOME DECI SI ON THAT HE NEEDS OR SHOULD SI GN
A RELEASE OR THERE'S A DESI RE THAT HE SI GN A
RELEASE OF THE CONNECTU PARTI ES, THAT'S ALL -- [|'M
CONFI DENT THAT THAT COULD BE WORKED OUT.

THE ONLY | SSUE THAT | WANTED TO RAI SE I N
FRONT OF YOUR HONOR ARI SES FROM A CONFI DENTI ALI TY
PROVI SI ON | N THE HANDWRI TTEN SETTLEMENT AGREEMENT.

THE PROPOSED FORM OF ORDER THAT WAS
SUBM TTED TO YOUR HONOR, ONE OF THEM SAI D THAT IT
WOULD, | T WOULD COMPEL OR REQUI RE ALL PARTI ES,
| NCLUDI NG THE PARTI ES TO THE MASSACHUSETTS
LI TI GATI ON, TO RESPECT AND TO ABI DE BY THI S
CONFI DENTI ALI TY PROVI SI ON.

THAT SAI D, MY CLIENT IS, AND HAS ONLY

W SHES TO BE HEARD TO STATE HI S UNDERSTANDI NG OF
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THAT CONFI DENTI ALI TY PROVI SI ON BECAUSE ALTHOUGH
I T"S A NARROW CONCERN OF HI'S, IT I'S AN | MPORTANT
CONCERN.

MY CLI ENT, MR. SAVERIN, IS I N LITIGATI ON
W TH FACEBOOK. AND ANYWAY, W TH REGARD TO THE
CONFI DENTI ALI TY PROVI SI ON, WHAT HE UNDERSTANDS THAT
PROVI SI ON TO SAY, AND TO MEAN, | S THAT THERE W LL
NOT BE PUBLI C COMMVENT OR DI SCLOSURE ABOUT THE
SPECI FI C CLAIMS | N THE CONNECTU VERSUS FACEBOOK
VERSUS SAVERI N, VERSUS ZUCKERBERG LI Tl GATI ON; NOT
THAT THIS IS A CONFI DENTI ALI TY PROVI SI ON THAT WOULD
PROHI BI T ANY KI ND OF PUBLI C COMMENT GOl NG FORWARD
ON THE MORE GENERAL MATTERS ON THE FOUNDI NG OF
FACEBOOK, THE RELATI ONSHI PS BETWEEN THE FOUNDERS
AND MATTERS OF A MORE GENERAL NATURE.

AND THAT IS THE ONLY | SSUE THAT | WANTED
TO RAI SE HERE TODAY.

THE COURT: WELL, | WON' T RULE ON THAT
BECAUSE | T'S NOT BEFORE ME, BUT THAT IS THE KI ND OF
THI NG THAT, PERHAPS, | F YOU WOULD COMWMUNI CATE, | F
YOU HAVEN' T, TO THE VARI OUS PARTIES TO THE
AGREEMENT AND OTHERS TO SEEK THEI R RESPONSE, THAT
WOULD | NFORM YOUR CLI ENT AS TO WHAT THEI R RESPONSE
I S.

BUT I T DOESN' T APPEAR THAT I T''S THE KI ND
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OF THI NG THAT | WOULD USE I N THE JUDGMENT OR
MENTI ON I N THE JUDGMENT AT THI S POI NT.

| T COULD BE THE SUBJECT OF POST-JUDGMENT
PROCEEDI NGS I N THE ENFORCEMENT | F |I' T BECOMES A
PROBLEM FOR ENFORCEMENT, BUT OTHERW SE | WOULD
ADVI SE YOU TO MAKE KNOWN THOSE CONCERNS AND SEE
WHAT RESPONSE YOU GET AND COME TO A PROPER COURT,
El THER HERE OR MASSACHUSETTS, |F YOU RE NOT
SATI SFI ED.

MR. HAWK: THANK YOU, YOUR HONOR. THAT
WAS REALLY THE MAI N | NTENT OF MY STANDI NG UP AND
SAYI NG THI'S I N FRONT OF THE PARTI ES AND THE COURT
THI'S MORNI NG.

MR. CHATTERJEE: YOUR HONOR, JUST ONE
FI NAL THI NG.

FOR YOUR HONOR' S JUDGMENT, | THINK IT IS
VERY | MPORTANT, GI VEN THE NOTI CE OF LI EN THAT HAS
BEEN FI LED, MR. MOSKCO S REPRESENTATI ON THAT THEY
HAVE PERFECTED A LI EN THAT THE PROCEEDS THAT
FACEBOOK Gl VES TO THE SPECI AL MASTER SHOULD NOT BE
DI SBURSED W THOUT THE CONSENT OF THE LI EN HOLDERS.

AND I'M VERY FOCUSSED ON THI S | SSUE OF
POTENTI AL EXPOSURE FOR FACEBOOK WHEN | T PERFORMS AS
I T SAID IT WOULD I N THE AGREEMENT, WHEN | T AT LEAST

HAS SOME KI ND OF NOTI CE, PERHAPS NOT SUFFI Cl ENT
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NOTI CE, BUT SOME KIND OF NOTI CE OF POTENTI AL LI ENS
HANGI NG OUT THERE.

THE COURT: ARE YOU NOT SATI SFIED IF
SAY NO DI SBURSEMENTS W THOUT FURTHER ORDER OF THE
COURT?

MR. CHATTERJEE: "W THOUT FURTHER ORDER
OF THE COURT"? YOUR HONOR, | DON' T THI NK THAT DOES
THAT BECAUSE | THI NK THEY NEED TO BE HERE AND MAKE
SURE THEY GET SERVED W TH NOTI CE OF THE COURT' S
PROCEEDI NGS.

THE COURT: WHAT | INTEND TO DO IS TO
FI GURE OUT THI S LI EN. | HAVEN' T SEEN I T. SOVMEONE
SHOWED ME SOMETHI NG THAT WAS -- LET ME SEE | F |
COULD FI ND WHAT | WAS LOOKI NG AT.

MR. CHATTERJEE: | T WAS LI KE A TWO- PAGE
DOCUMENT, YOUR HONOR.

THE COURT: YES. I T 1S A NOTI CE OF
ATTORNEY'S LI EN FI LED ON THE CASE NUMBER THAT I T
WAS WHEN | T WAS PENDI NG BEFORE JUDGE SEEBORG. I T
| NCLUDED LI EN OVER CLAI MS, CAUSES OF ACTI ON,
JUDGMENT, SETTLEMENT OR OTHER RECOVERY PAID TO
CONNECTU PARTI ES, WHOEVER THAT | S, BUT THAT IS AN
| DENTI FI ED TERM, OR ANY OF THEM OR THEI R SUCCESSORS
OR ASSI GNEES | N CONNECTI ON W TH THI S ACTI ON, WHI CH

| PRESUME TO BE THE CALI FORNI A ACTI ON, FOR THE
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PURPOSE OF SECURI NG PAYMENT OF ATTORNEYS' FEES,
COSTS, EXPENSES ON ACCOUNT OF | TS REPRESENTATI ON OF
THE CONNECTU PARTI ES.

MR. CHATTERJEE: YOUR HONOR, THERE WAS A
VI RTUALLY | DENTI CAL ONE ALSO FI LED I N BOSTON

THE COURT: ALL RIGHT. THEN THAT WOULD
TAKE CARE OF THAT.

AND SO, PERHAPS, WHAT SHOULD HAPPEN | S
THE PARTI ES SHOULD TENDER TO ME WHATEVER YOU WANT
I N TERMS OF A POST-JUDGMENT ORDER THAT WOULD SAY
WHAT SHOULD HAPPEN W TH RESPECT TO THAT
DI SBURSEMENT THAT RESPECTS THI S.

BUT | ANM CONCERNED THAT IF I PUT THIS IN
THE JUDGMENT, | AM DOl NG SOMETHI NG THAT THE PARTI ES
DIDN' T AGREE TO IN THEI R SETTLEMENT AGREEMENT.

"M TRYI NG TO STI CK, FOR PURPOSES OF
ANYONE QUESTI ONI NG MY ROLE HERE | N ENFORCI NG THE
SETTLEMENT AGREEMENT AND Gl VI NG A JUDGMENT, THAT | F
| START ADDI NG THI NGS THAT ARE OUTSI DE THE CONFI NES
OF THAT SETTLEMENT AGREEMENT, |'M NOW DOl NG
SOMETHI NG BEYOND ENFORCEMENT.

AFTER | Gl VE THAT JUDGMENT, | CAN DO
THI NGS THAT W LL RESPECT THE VARI OUS ECONOM C
| NTERESTS OF THE PARTI ES TO CARRY THAT OUT, BUT I

WAS CONCERNED ABOUT PUTTING I T I N THE JUDGMENT.

67

U S. COURT REPORTERS




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

| F YOU ALL STI PULATE THAT I CAN PUT I T IN
THE JUDGMENT SO AS TO NOW NOT MAKE THAT A SOURCE OF
APPEAL, THEN | W LL CONSI DER THAT STI PULATI ON.

| MAY REJECT I T, BUT | WLL CONSIDER IT
SO THAT' S ONE THI NG THAT YOU CAN DO THAT WOULD
AFFECT I T.

BUT | Gl VE YOU MY ASSURANCE THAT THI S
| SSUE OF THE LI EN OR LI ENS, AS THE CASE MAY BE
W LL BE ADDRESSED BY THE COURT BEFORE THERE'S ANY
DI SBURSEMENT AND BY THE, BY THE -- MAYBE | CAN PUT
| N THE JUDGMENT NO DI SBURSEMENT W THOUT FURTHER
ORDER OF THE COURT WHI CH SHALL ADDRESS ALL LI ENS
AND MAKE SURE THAT EVERYTHI NG I S RESOLVED

BUT | THI NK THAT THAT IS ADDI NG LANGUAGE
THAT |I'S TOTALLY, TOTALLY UNNECESSARY.

ONCE | HAVE THE MATTER HERE YOU WOULD BE
ABLE TO COME HERE, AS WELL AS THE LI EN CLAI MANT,
AND ARGUE ABOUT THAT, BUT I'LL TAKE THAT I NTO
CONSI DERATI ON I N MY LANGUAGE.

MR. VAN DALSEM MAY | POSE A QUESTI ON?

THE COURT: CERTAI NLY.

MR. VAN DALSEM W TH RESPECT TO THE CASH
THAT THE SPECI AL MASTER WOULD BE HOLDI NG ONTO, IS
THE JUDGMENT GOl NG TO ADDRESS THE NAME OF THE

DEPQOSI TOR?
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THE COURT: NO. | WOULD LEAVE THAT TO
THE MASTER. | DON' T KNOW ENOUGH ABOUT WHAT WOULD
HAVE TO HAPPEN I N THAT LEVEL OF DETAIL THAT | WOULD
PUT I'T I N THE JUDGMENT.

MR. VAN DALSEM  VERY WELL. BECAUSE | F
YOU WERE, | WOULD REQUEST THAT OUR FI RM BE LI STED
AS ONE OF THE CO- DEPOSI TORS | N ORDER TO PROTECT
THAT | NTEREST.

BUT I F YOU' RE NOT GOl NG TO PUT THAT I N.

THE COURT: WELL, THAT'S FURTHER TO WHAT
| HAVE JUST SAI D.

| N OTHER WORDS, YOU' RE NOT A PARTY TO THE
SETTLEMENT AGREEMENT, AND |'M NOT GOl NG TO REQUI RE
AS A PART OF THI' S JUDGMENT THAT YOU DEPOSI T
ANYTHI NG BECAUSE YOU HAVEN' T AGREED TO DEPOSI T
ANYTHI NG AS FAR AS THE SETTLEMENT.

YOU' RE | MPOSI NG YOURSELF LEGALLY ON A
JUDGMENT AND JUST AS | WOULD ENTER A JUDGMENT AFTER
A TRI AL THAT WOULDN' T SPEAK TO THAT, MY JUDGMENT
WOULD BE ENTERED AND YOU WOULD | MPOSE YOUR LI EN ON
THAT JUDGMENT SO THAT | N THE EXECUTI ON OF THE
JUDGMENT, THOSE FOLLOW ON PROCEEDI NGS, THAT LI EN
WOULD BE RECOGNI ZED | N SOME WAY.

AND SO I'T SEEMS TO ME THAT THE RULES TAKE

CARE OF THAT AND | DON' T NEED TO I NCLUDE I T IN THE
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JUDGMENT.

MR. BARRETT: YOUR HONOR, | WOULD ASSUME
THAT THE ACCOUNT, |F YOU W LL, THE DEPOSI T ACCOUNT,
OR THE TREASURY BI LLS, OR WHATEVER THE | NVESTMENT
'S, WOULD BE I N THE NAME OF THE TRUSTEE OR SPECI AL
MASTER AND PERHAPS THAT'S THE SAME WAY TO HANDLE
THE STOCK CERTI FI CATES, TOO, JUST MAKE THEM PAYABLE
TO THAT PERSON AND HE OR SHE TRANSFERS THEM ON.

THE COURT: WELL, THE CERTI FI CATES, | F
| T" S NECESSARY TO PUT THEM IN A NAME AND YOU CAN T
COME TO SOME | NSTRUCTION TO ME AS TO WHAT NAMES
THEY SHOULD BE | N BECAUSE OF THI S PROBLEM, 1'M
GOl NG TO ACTUALLY HAVE SUBSEQUENT PROCEEDI NGS TO
ACTUALLY ASK THAT.

| SHOULD TELL YOU | HAVE AN ANNUAL LEAVE
AND |'M GOl NG TO BE OUT OF THE DI STRI CT FOR ABOUT
30 DAYS SO THERE COULD BE -- |IF YOU ALL ARE
THI NKI NG THAT THI NGS WOULD HAPPEN QUI CKLY AS YOU
ARE USI NG THE WORD, AND |IT COMES W THI N THAT PERI OD
OF TIME, THERE W LL BE A LOGI STI CAL PROBLEM, BUT
" LL Gl VE SUFFI CI ENT | NSTRUCTI ONS TO THE MASTER TO
GET EVERYTHI NG MOVI NG AND TO MOVE I T AS QUI CKLY AS
| CAN, SOME OF THI S BEI NG SUBJECT TO THI S QUESTI ON
OF WHETHER OR NOT THERE W LL BE APPEALS AND STAYS

AND THAT SORT OF THI NG
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MR. BARRETT: UH- HUH

THE COURT: DO | NEED TO HEAR ANYTHI NG
MORE?

MR. VAN DALSEM YOUR HONOR, A PRACTI CAL
SUGGESTI ON, PERHAPS.

ASSUM NG YOUR HONOR | SSUED A JUDGMENT
TODAY, THEORETI CALLY | T COULD BE APPEALED TOMORROW
AND THEN | BELI EVE THI S COURT WOULD BE W THOUT
JURI SDI CTI ON.

| SI MPLY RAI SE THE PRACTI CAL | SSUE THAT
THE | SSUE OF THE JUDGMENT SHALL BE HELD | N ABEYANCE
UNTIL SUCH TI ME AS EVERYTHING IS SET OR AT LEAST - -

THE COURT: WELL, | HAVEN T THOUGHT
THROUGH THAT. | T SEEMS TO ME THAT THAT | NVI TES
FURTHER DELAY. "M NOT W LLI NG TO ACCEPT THAT MY
LOSS OF JURI SDI CTI ON OVER THE | SSUE OF WHETHER THE
JUDGMENT SHOULD BE ENTERED DEPRI VES ME OF
JURI SDI CTI ON TO DO CERTAI' N THI NGS UNDER THE
JUDGMENT.

THERE ARE A LOT OF THI NGS THAT COURTS DO
WHI LE THE MERI TS ARE APPEALED. AND |IT SEEMS TO ME
THAT I F AN APPEAL WERE TAKEN, THE SUGGESTI ON THAT
MAYBE A SUPERSEDI NG BOND WOULD BE POSTED W TH ONE
AND A HALF TI MES THE AMOUNT OF THE OTHERW SE

JUDGMENT, WHICH I'S DI FFI CULT TO VALUE Gl VEN THE
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FACT THAT THIS I'S A COMBI NATI ON OF CASH AND OTHER
CONSI DERATI ON, WOULD BE SOMETHI NG THAT | FACE I N
THE FUTURE.

SO THANK YOU FOR THE SUGGESTI ON, BUT I
M GHT NOT TAKE I T.

MR. BARRETT: AND, YOUR HONOR, AS |
| NDI CATED EARLI ER W TH RESPECT TO A BOND, | BELI EVE

THAT THE, THAT THE RULE 62, AS I T --

THE COURT: | JUST MENTI ONED | T BECAUSE
| T GOT MENTI ONED. | HAVEN' T COME TO THAT.
MR. BARRETT: | THI NK THERE WOULD BE

OTHER WAYS TO DEAL W TH THAT BESI DES A BOND.

THE COURT: ANYTHI NG FURTHER?

MR. CHATTERJEE: THANK YOU FOR YOUR TI ME,
JUDGE.

MR. BARRETT: AND, YOUR HONOR, W TH
RESPECT TO THE SPECI AL MASTER, IS THAT -- WOULD IT
BE APPROPRI ATE AT SOME POI NT | F THE COURT HASN' T
DECI DED WHO THAT M GHT BE TO Gl VE THE PARTI ES SOME
NOTI CE BEFORE THAT, BEFORE THAT - -

THE COURT: WELL, MY NORMAL PRACTICE IS
TO DO AN ORDER SETTI NG UP THE POWERS AND THEN TO
NOM NATE SOMEONE TO SERVE I N THAT CAPACITY TO ALLOW
THE PARTI ES TO MAKE ANY OBJECTI ONS TO THE

| NDI VI DUAL BEFORE THAT PERSON THEN SI GNS THE FORMS
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THAT ARE NECESSARY TO TAKE ON THE RESPONSI BI LI TY AS

A MASTER.
I, I -- AND THAT'S THE PRACTI CE THAT |
| NTEND TO FOLLOW

MR. BARRETT: THANK YOU.

MR. CHATTERJEE: THANK YOU, YOUR HONOR.

MR. VAN DALSEM  THANK YOU VERY MUJUCH,
YOUR HONOR.
(WHEREUPON, THE EVENI NG RECESS WAS

TAKEN. )
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