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SAN JOSE, CALI FORNI A OCTOBER 28, 2008
PROCEEDI NGS

( WHEREUPON, COURT CONVENED AND THE
FOLLOW NG PROCEEDI NGS WERE HELD: )

THE CLERK: CALLI NG CASE NUMBER 07-1389,
FACEBOOK, | NC., VERSUS CONNECTU, INC., ET AL, ON
FOR ORDER TO SHOW CAUSE RE: SPECI AL MASTER' S REPORT
NUMBER 1.

COUNSEL, PLEASE COME FORWARD AND STATE
YOUR APPEARANCES.

MR. CHATTERJEE: GOOD MORNI NG, YOUR
HONOR. NEEL CHATTERJEE REPRESENTI NG FACEBOOK AND
MARK ZUCKERBERG.

MR. VAN DALSEM GOOD MORNI NG, YOUR
HONOR. BRUCE VAN DALSEM ON BEHALF OF QUI NN,
EMANUEL.

MR. BARRETT: GOOD MORNI NG, YOUR HONOR.
DAVI D BARRETT ON BEHALF OF CONNECTU AND THE
CONNECTU FOUNDERS.

MR. FI SHER: GEORGE FI SHER, SPECI AL
MASTER.

THE COURT: THIS IS A PROCEEDI NG WHI CH
FOLLOWS AN ORDER BY THE COURT TO SHOW CAUSE
REGARDI NG THE SPECI AL MASTER' S REPORT, AND I

RECEI VED SUBM SSI ONS FROM YOU ALL I N RESPONSE TO
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THE COURT' S ORDER.

"M WLLING TO GI VE YOU SOME ADDI TI ONAL
TI ME TO ADDRESS THE COURT | F YOU W SH.

| DI D HAVE SOME QUESTI ONS W TH RESPECT TO
THI S MATTER

| AM REM NDED THAT THI S I S A PROCEEDI NG
WHERE CERTAI N DOCUMENTS WERE FI LED UNDER SEAL AND,
I N RESPONSE TO THI S ORDER, ADDI Tl ONAL DOCUMENTS
WERE FI LED UNDER SEAL.

WE' RE | N AN OPEN COURTROOM, SO THAT | F
THERE ARE MATTERS THAT YOU DON' T WANT ON THE PUBLI C
RECORD, YOU NEED TO BE CAREFUL TO ADVI SE THE COURT
OF THAT.

l"LL -- AS FAR AS THE COURT | S CONCERNED
| * M REGARDI NG THE NATURE AND AMOUNT OF THE
CONSI DERATI ON AS THE MATTERS THAT THE COURT WOULD
AVOl D | NDI CATI NG, BUT THAT OTHERW SE THE PROCESS I N
THE MASTER' S REPORT ARE THE MATTERS OF THE COURT' S
CONCERN HERE.

SO W TH THOSE | NTRODUCTORY COMMENTS, DOES
El THER OF THE THREE OF YOU WHO VE MADE YOUR
APPEARANCES KNOWN W SH TO SPEAK TO THE COURT
FURTHER?

MR. CHATTERJEE: YOUR HONOR, |'LL BE

HAPPY TO GO FIRST IF, IF I T SEEMS APPROPRI ATE
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THE COURT: CERTAI NLY.

MR. CHATTERJEE: YOUR HONOR, | T SEEMS TO
US THAT IN THE, I N THE VARI OUS FI LI NGS, THERE ARE
ESSENTI ALLY FOUR | SSUES THAT ARE KI ND OF LI NGERI NG
OUT THERE THAT NEED TO BE RESOLVED, OR NEED TO BE
ADDRESSED AS PART OF THE ORDER TO SHOW CAUSE AND
HOW THE ULTI MATE ORDER LOOKS.

BREAKI NG | T DOWN KI ND OF | NTO THE
SI MPLEST FORMS, | THI NK THE CONNECTU FOUNDERS AND
CONNECTU RAI SED AN | SSUE AS TO THE COURT' S
JURI SDI CTI ON, AND | THI NK YOUR HONOR ACTUALLY DEALT
W TH THAT, AT LEAST PRELI M NARI LY, DURI NG AN
EARLI ER HEARI NG WHERE YOUR HONOR HAD SAI D THAT YOU
FELT THAT THE COURT DI D HAVE THE AUTHORI TY TO
| MPLEMENT THE JUDGMENT OF THE COURT, AND | THI NK
THAT'S I N ACCORD W TH EVEN THE CASE LAW THAT THE
CONNECTU FOUNDERS AND CONNECTU CI TED.

WHAT THE COURT CAN' T DO IS ALTER OR
CHANGE WHAT THE JUDGMENT IS, AND THI S PROCESS OF
WORKI NG W TH THE SPECI AL MASTER JUST SEEMS TO BE
THE MEANS TO EFFECTUATE THE JUDGMENT.

THE SECOND | SSUE |'S REALLY DI RECTED
TOWARDS WHAT IS THE APPROPRI ATE FORM OF THE
RELEASE.

THAT I'S AN | SSUE WHERE | ACTUALLY DON' T
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THI NK THE PARTI ES REALLY HAVE A MATERI AL DI FFERENCE
OF OPI NI ON.

WHI LE WE ALL SUBM TTED PAPERS TO KI ND OF
MAKE SURE THAT OUR VARI OUS RI GHTS AND | NTERESTS ARE
PROTECTED | F THE COURT WANTS TO GO THE ROUTE OF
ACTUALLY REQUI RI NG PEOPLE TO PROVI DE RELEASES, YOUR
HONOR' S SUGGESTI ON I N THE ORDER TO SHOW CAUSE ABOUT
BASI CALLY SAYI NG, THE STATEMENT I N THE SETTLEMENT
AGREEMENT IS WHAT I T IS AND I T SAYS WHAT I T SAYS
AND THERE IS NOT A NEED, AT THIS TI ME, TO | NTERPRET
THE SI GNI FI CANCE OF THAT MAY BE AN ENTI RELY VI ABLE
WAY TO GO.

WE SAI D THAT | F THE COURT WANTED TO GO
THAT ROUTE, WE WOULD BE OKAY W TH I T.

I N PAGE 10 TO 11 OF THE CONNECTU
FOUNDERS' BRI EFS, THEY ALSO SAI D THAT.

| F THE COURT DOES WANT TO GO THE ROUTE OF
ADDRESSI NG WHETHER WE SHOULD | NTERPRET WHAT THAT
PROVI SI ON MEANS AND ACTUALLY DO MORE FORMAL
RELEASES, WE CAN TALK ABOUT THAT I F YOUR HONOR
THI NKS THAT' S APPROPRI ATE

THE THI RD | SSUE REALLY GOES TO THE
QUESTI ON OF HOW DOES THE COURT EFFECTUATE THE
DI SM SSALS OF THE LAWSUI TS, THAT THERE'S A

CONSOLI| DATED LAWSUI T NOW I N MASSACHUSETTS, AND THEN
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THERE' S OBVI OUSLY THE LAWSUI T BEFORE YOUR HONOR.

| THINK I'T"S PRETTY SI MPLE, W TH RESPECT
TO THE COURT HERE, TO JUST DI SM SS THE CASE W TH
PREJUDI CE.

THE ONE I N BOSTON, THERE'S A PROCEDURE
OUT THERE TO FI LE MOTI ONS TO DI SM SS.

THE OTHER ALTERNATI VE, OF COURSE, IS TO
HAVE SOME SORT OF RECORDED STATEMENT FROM YOUR
HONOR THAT WOULD BE SUBM TTED TO JUDGE WOODLOCK | N
BOSTON BASI CALLY SAYI NG THAT PURSUANT TO THE
ENFORCEMENT OF THE SETTLEMENT AGREEMENT, YOU WOULD
REQUEST THAT THE COURT DI SM SS THE CASE W TH
PREJUDI CE OUT THERE.

THERE ARE A VARI ETY OF PROCEDURAL OPTI ONS
AVAI LABLE TO YOU.

THE REAL | SSUE THAT'S RAI SED I N THE
PAPERS BY THE CONNECTU FOUNDERS, AND CONNECTU, IS
ONE OF TI M NG. WHEN SHOULD YOUR HONOR | SSUE THAT
ORDER?

YOUR HONOR HAS ALREADY SAID IN THE
JUDGMENT THAT THAT PROVISION | S TO BE ENFORCED, SO
I T"S NOW JUST A QUESTI ON OF | MPLEMENTATI ON.

| F YOU WERE TO DO THAT TODAY, TOMORROW
OR AT WHATEVER POI NT I N THE NEAR FUTURE, THAT IS

NOT ALTERI NG OR AMENDI NG THE JUDGMENT.
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| NSTEAD I'T I'S MERELY | MPLEMENTI NG THE
JUDGMENT THAT YOUR HONOR ALREADY ENTERED

THE FINAL | SSUE IS THE | SSUE OF
CONNECTU" S CONSI DERATI ON.

YOUR HONOR' S ORDER TO SHOW CAUSE LAI D OUT
A PROCESS FOR EXCHANGI NG THE CONSI DERATI ON, BUT
THEN | DENTI FI ED CORRECTLY THE | SSUE ASSOCI ATED W TH
THE QUI NN, EMANUEL LI EN THAT IS I N EXI STENCE
AGAI NST THE PROCEEDS OF THE CONSI DERATI ON THAT
FACEBOOK HAS PUT I N.

YOUR HONOR, MR. FI SHER, THE SPECI AL
MASTER, I N HI'S REPORT LAI D OUT SEVERAL SUGGESTI ONS
OF OPTI ONS OF WAYS TO GO AS FAR AS HOW TO RELEASE
THAT CONSI DERATI ON.

| DON'T THINK I TS AN APPROPRI ATE THI NG
TO DO TO SI MPLY RELEASE I'T TO THE CONNECTU
FOUNDERS, BECAUSE THAT COULD POTENTI ALLY EXPOSE
FACEBOOK TO CLAI MS DEPENDI NG ON HOW THE LAW WOULD
APPLY, A COURT ORDERED DI SPOSI TI ON AS OPPOSED TO
PARTI ES JUST ENGAGI NG I N A DI SPOSI Tl ON.

BUT I T DOES SEEM TO US THAT THE PROPER
COURSE OF ACTION IS TO FOLLOW THE SPECI AL MASTER' S
RECOMMENDATI ON, WHI CH WE AGREE W TH AND MY
UNDERSTANDI NG |'S QUI NN, EMANUEL AGREES W TH, W TH

RESPECT TO THE DI SPOSI TI ON OF THE FACEBOOK
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CONSI DERATI ON.

THE COURT: WHICH | S WHAT?

MR. CHATTERJEE: THERE WERE SEVERAL
SUGGEST! ONS. ONE OF THEM WAS TO HAVE QUI NN,
EMANUEL -- THERE WERE TWO OPTI ONS, ESSENTI ALLY.

ONE WAS TO HAVE QUI NN, EMANUEL AND THE
CONNECTU FOUNDERS CREATE AN ESCROW ACCOUNT,
ESSENTI ALLY, WHERE THEY WOULD PUT THE PROCEEDS AND
| T WOULD BE HELD UNTI L THE DI SPUTE BETWEEN THEM | S
RESOLVED FOR DI SPOSI TI ON, AND THEY WOULD HAVE TO
FI GURE OUT WHAT THE TERMS WERE FOR THAT ESCROW

| T WOULD NOT BE AN | SSUE FOR US. THE
SPECI AL MASTER WOULD SI MPLY RELEASE | T ONCE THEY
DI D THAT.

THE ALTERNATIVE |I'S THE CHECKS AND THE
SHARES WOULD BE JOI NTLY WRI TTEN TO ALL OF THEM

AND, AND IT WOULD NOT BE DI VI DED | N ANY
WAY, BUT | T BASI CALLY COULD NOT BE DI SPOSED OF
UNTI L THEY REACHED SOME Kl ND OF AGREEMENT.

THERE WAS A FI NAL | SSUE THAT DI DN T
REALLY GO TO THE MERI TS OF THE ORDER TO SHOW CAUSE
BUT MORE OF A PROCEDURAL QUESTI ON, THAT THE
CONNECTU FOUNDERS AND CONNECTU RAI SED I N THEI R
PAPERS, WHI CH WAS THEY WERE ASKI NG ESSENTI ALLY FOR

A STAY FOR 21 DAYS ON THE ORDER TO SHOW CAUSE I N
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ORDER TO ALLOW THEM TO FI LE AN EMERGENCY MOTI ON TO
THE NI NTH ClI RCUI T COURT OF APPEALS.

WE ARE VERY OPPOSED TO ADDI TI ONAL DELAYS
I N US GETTI NG THE VALUE THAT WE NEGOTI ATED FOR.

WE' RE NOW EI GHT MONTHS PAST WHEN WE
SI GNED AN AGREEMENT THAT THOUGHT WE HAD -- THAT WE
THOUGHT GAVE US THE FI NALI TY THAT WE BARGAI NED FOR,
AND AN ADDI TI ONAL 21 DAYS WHEN WE' VE ALREADY GONE
UP TO THE NI NTH ClI RCUI T ONCE ON AN EMERGENCY
APPEAL, WHI CH WAS DENI ED, THE EMERGENCY APPLI CATI ON
BY THE CONNECTU FOUNDERS AND CONNECTU, | T SEEMS TO
US THAT AN ADDI TI ONAL 21 DAYS JUST CONTI NUES TO
DEPRI VE US OF THE VALUE THAT WE BARGAI NED FOR AND
WE DON' T SEE ANY NEED FOR AN ADDI TI ONAL 21 DAYS TO
ESSENTI ALLY STAY THE EXECUTI ON OF THE JUDGMENT.

THE COURT: THE ONE ASPECT OF THI S THAT
YOU DI D NOT ADDRESS WAS THE PROPOSED COMPLAI NT AND
| NTERPLEAD.

MR. CHATTERJEE: YOUR HONOR, YES.

WE HAD SUGGESTED THAT -- THE PROPOSED
COMPLAI NT AND | NTERPLEADER THAT WE HAD PUT I N OUR
PAPERS W TH RESPECT TO QUI NN, EMANUEL, WHI CH WAS
THE STATUTORY | NTERPLEADER, THAT WAS SOMETHI NG THAT
THE SPECI AL MASTER DI D NOT PROPOSE, BUT WE DI D

PROPOSE | N OUR PAPERS.

10




10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

26:

26:

26:

26:

26:

26:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

44

47

49

52

55

57

00

03

05

09

11

13

16

18

21

24

25

27

28

34

38

41

46

49

51

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

| THI NK THAT'S A PERFECTLY LEGI TI MATE WAY

TO GO I F YOUR HONOR WANTED TO DO THAT.

| THI NK ONE OF THE COMPLEXI TI ES THAT |
DON' T HAVE ENOUGH FACTUAL UNDERSTANDI NG OF, TO BE
CANDI D, YOUR HONOR, | S WHAT IS GOl NG ON BETWEEN
QUI NN, EMANUEL AND CONNECTU AND THE CONNECTU
FOUNDERS, WHAT THE STATUS OF THAT DI SPUTE AND THE

ARBI TRATION I'S, BECAUSE YOU DO RUN THE RI SK OF

HAVI NG PARALLEL PROCEEDI NGS GOl NG ON, AND | JUST - -

| DON' T KNOW ENOUGH ABOUT WHAT THEI R DI SPUTE - -
WHAT' S GOI NG ON I N THEIR DI SPUTE BECAUSE IT'S A
PRI VATE, A PRI VATE DI SPUTE TO KNOW | F WE COULD DO
THE COMPLAI NT AND | NTERPLEADER.

BUT WE THINK | T WAS A PERFECTLY VI ABLE
OPTI ON ASSUM NG THERE'S NO FACT THAT WE' RE UNAWARE
OF THAT PRECLUDES I T.

THE COURT: VERY WELL.

COUNSEL?

MR. BARRETT: THANK YOU, YOUR HONOR.
DAVI D BARRETT FOR CONNECTU AND THE CONNECTU

FOUNDERS.

| THI NK MR. CHATTERJEE HAS SUMMARI ZED THE

| SSUES BEFORE THE COURT.
WHAT | WOULD LIKE TO FOCUS ON IS, |

THI NK, A COUPLE OF VERY KEY LEGAL | SSUES, WHICH - -

11
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LEGAL AND FACTUAL | SSUES WHI CH, | THI NK, ARE HI GHLY
RELEVANT TO ACTUALLY ALL OF THE | SSUES THAT THE
COURT NEEDS TO DECI DE | N CONNECTI ON W TH THE ORDER
TO SHOW CAUSE.

THE FI RST OF THOSE | SSUES ARI SES FROM THE
FACT THAT | F THE COURT WERE TO DI STRI BUTE OR ORDER
THE DI STRI BUTI ON OF THE SETTLEMENT CONSI DERATI ON AT
SOVE POI NT I N THE | MMEDI ATE FUTURE, WHAT EFFECT
WOULD THAT HAVE?

AND AS YOU KNOW YOUR HONOR, ONE OF THE
ARGUMENTS THAT WE MAKE |I'S THAT THE COURT LACKS
JURI SDI CTI ON TO ORDER THAT DI STRI BUTI ON.

| BELI EVE, ESSENTI ALLY, FOR THE SAME
REASON THAT THE COURT -- AND |I'M GOl NG TO ARGUE
THAT THE COURT LACKS JURI SDICTION -- | T'S ALSO NOT
A GOOD | DEA, AS A MATTER OF THE COURT'S EXERCI SE OF
| TS EQUI TY POWERS | N DEALI NG W TH THE SPECI AL
MASTER' S REPORT, AND, | NDEED, ALSO SUPPORTS THE
| RREPARABLE | NJURY PRONG OF OUR REQUEST TO STAY
EXECUTI ON | F THE COURT WERE TO ORDER THE
DI STRI BUTI ON OF THE SETTLEMENT PROCEEDS.

THE BASI S FOR ALL OF THOSE CONTENTI ONS,
YOUR HONOR, | S THAT, AS YOU KNOW THE DI STRI BUTI ON
OF THE SETTLEMENT PROCEEDS, AND PARTI CULARLY WHAT

MR. CHATTERJEE IS | NTERESTED I N, WOULD ENTAI L

12
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Gl VI NG THE CONNECTU STOCK, WHICH IS NOW HELD BY THE
SPECI AL MASTER, TO FACEBOOK.

NOW CONNECTU, | N PAPERS PREVI OUSLY FI LED
W TH THE COURT, HAS TOLD YOU WHAT THE EFFECT OF
TAKI NG THAT ACTI ON, ORDERI NG THE STOCK DI STRI BUTED
TO THEM, WOULD BE.

THEY SAY -- THEY SAID, FIRST OF ALL --
AND THI' S I S AT PAGE, AT PAGE 5 OF THE BRI EF THAT
CONNECTU FI LED ON AUGUST 4TH I N OPPOSI TION TO THE
MOTI ON -- |'M SORRY, FACEBOOK, PARDON ME - -
FACEBOOK FI LED ON AUGUST 4TH I N OPPOSI TI ON TO
CONNECTU" S MOTI ON FOR A STAY.

AT FOOTNOTE 7 OF THAT BRI EF, FACEBOOK
| N\VOKED THE DOCTRI NE OF DOM NI X LITI'S, WHI CH, AT
LEAST I N FACEBOOK'S VIEW -- AND THEY CI TE A CASE

FROM THE FEDERAL CI RCUI T CALLED GOULD V. CONTROL

LASER, AND I N FACEBOOK'S VI EW WHAT THAT CASE
STANDS FOR IS THAT | F FACEBOOK OWNS THE CONNECTU
STOCK, THEY CONTROL BOTH SI DES OF THE LI TI GATI ON
THAT |I'S NOW PRESENTLY BEFORE THE COURT OF APPEALS
AS BETWEEN THEMSELVES AND FACEBOOK -- AND CONNECTU.

AND, THEREFORE, THAT CASE IS MOOT, OR
THAT APPEAL HAS TO BE DI SM SSED BECAUSE THE SAME
PARTY IS ON BOTH SI DES OF THE APPEAL.

| N ADDI TI ON, YOUR HONOR, | N THE PAPERS

13
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THAT WERE PRESENTED TO YOU I N CONNECTI ON W TH THE
STAY, THERE WAS, THERE WAS FURTHER EVI DENCE,

| NCLUDI NG EXHI BIT B TO THE DECLARATI ON OF MY
COLLEAGUE, M KE UNDERHI LL, WHI CH WAS DOCUMENT
579-3, AND I N THAT EXHI BI T, THERE'S REPRODUCED AN
E- MAI L EXCHANGE BETWEEN MR. UNDERHI LL AND

MR. CHATTERJEE, THE Gl ST OF WHI CH WAS WE WERE
ASKI NG FACEBOOK TO | NDI CATE THAT IF I T CAME | NTO
POSSESSI ON OF THE CONNECTU STOCK, | T WOULD NOT, AS
THE NEW OWNER OF CONNECTU, DI SM SS THE APPEAL.

AND MR. CHATTERJEE ESSENTI ALLY DECLI NED
TO ANSWER THAT, TO ANSWER THAT QUESTI ON.

BUT I T SEEMS QUI TE CLEAR FROM, FROM THE
STATEMENTS AND FROM THE CONTEXT THAT CONNECTU | S - -
THAT FACEBOOK | S MAI NTAI NI NG THAT | T WOULD HAVE THE
POWER TO DI SM SS THE APPEAL THAT'S BEFORE THE NI NTH
Cl RCU T NOW ON BEHALF OF CONNECTU.

SO, YOUR HONOR, WHAT YOU ARE FACED W TH
TODAY, AND RESPECTFULLY | DO NOT THI NK THAT YOU
WERE FACED W TH THI S WHEN YOU DENI ED THE STAY BACK
I N AUGUST, IS A SI TUATI ON WHERE YOUR | MMEDI ATE
ACTI ON OF ORDERI NG THE CONNECTU STOCK OUT OF THE
HANDS OF THE SPECI AL MASTER AND | NTO THE HANDS OF
FACEBOOK, WHERE THAT ACT OF THI S COURT WOULD HAVE

THE PRACTI CAL EFFECT OF ENDI NG OR POTENTI ALLY

14
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ENDI NG, BECAUSE OF THE ARGUMENTS THAT FACEBOOK HAS
SAID THAT I'T'S GOl NG TO MAKE, CONNECTU S APPEAL I N
THE NI NTH ClI RCUI T.

NOW | F THAT HAD HAPPENED BEFORE, BEFORE
THE APPEAL HAD BEEN FILED, I'T WOULD BE A DI FFERENT
CASE.

BUT NOW BECAUSE THE APPEAL HAS BEEN
FI LED, AND THE STANDARD IS, YOU KNOW WOULD THI S - -
WOULD THI' S COURT' S ACTI ONS ALTER OR ENLARGE THE
SCOPE OF ANY ORDER OR CHANGE THE SCOPE OF THE
| SSUES THAT ARE BEI NG PRESENTED TO THE NI NTH
Cl RCUI T, THOSE ARE SORT OF PARAPHRASI NG THE
STANDARDS, I N THE NI NTH CIRCU T, I N THE NI NTH
Cl RCUI T CASES, CLEARLY CAUSI NG A PARTY, CONNECTU,
WHI CH NOT ONLY HAS FI LED A NOTI CE OF APPEAL, BUT
HAS ACTUALLY FILED ITS BRIEF ON THE MERI TS I N THE
NI NTH CIRCUI T ON OCTOBER 6TH, CLEARLY REMOVI NG THAT
PARTY FROM THE APPEAL AND, AND, AND ENDI NG THAT
PARTY'S ABILITY TO PURSUE ITS RI GHTS ON APPEAL IS A
VAST CHANGE, HOWEVER YOU PHRASE I T, I N THE SCOPE OF
THE | SSUES THAT ARE BEFORE THE NI NTH CI RCUI T. I T
I S CHANGI NG THE SCOPE OF WHAT IS GOl NG ON I N THE
NI NTH CI RCUI T.

SO MR. CHATTERJEE POI NTED OUT THAT THE

COURT HAS AUTHORI TY TO | MPLEMENT THE JUDGMENT, AND

15
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| THI NK THAT THAT'S TRUE.

BUT THI S I S NOT MERELY | MPLEMENTI NG THE
JUDGMENT WHEN YOU HAVE THE ADDI TI ONAL FACTS THAT
THE APPEAL | S ALREADY | N PROGRESS | N THE NI NTH
CIRCU T WTH THE NOTI CE OF APPEAL AND THE BRI EFS
FI LED, AND, AND THERE IS THE, THE VERY REAL AND
| MMEDI ATE RI SK THAT I F THE STOCK GOES OVER TO
FACEBOOK, THEN THAT APPEAL, BY THAT PARTY,
CONNECTU, W LL SI MPLY END

THEY' RE I N THE NI NTH ClI RCUI T NOW AND
SUDDENLY THEY' RE NOT I N THE NI NTH CI RCUI T.

THAT -- THE COURT HAS RECOGNI ZED THAT
THAT RI GHT OF APPEAL | S A SUBSTANTI AL RI GHT, THAT
THE LOSS OF THAT RI GHT CAN CERTAI NLY CONSTI TUTE

| RREPARABLE | NJURY.

AND THAT, YOUR HONOR, IS WHAT | SUBM T IS

THE BASI S FOR SAYI NG THAT THE COURT DOESN' T HAVE
JURI SDI CTI ON NOW NOW THAT THE NI NTH CI RCUI' T
PROCEEDI NGS ARE ONGOI NG, TO, IN EFFECT, LI TERALLY
CHANGE WHO THE PARTI ES ARE WHO ARE NOW BEFORE THE
NI NTH CI RCUI T.

NOW MR. CHATTERJEE HAS POI NTED OUT
BEFORE, AND IT IS THE CASE, THAT, AS YOUR HONOR
RECALLS, THE FOUNDERS OF CONNECTU, THE | NDI VI DUALS,

ARE ALSO PURSUI NG AN APPEAL I N THE NI NTH CI RCUI T.
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THERE ARE A COUPLE OF POl NTS W TH RESPECT
TO THAT.

| DON' T THI NK THAT THAT CHANGES THE
FUNDAMENTAL JURI SDI CTlI ONAL QUESTI ON, WHI CH | S,
WHICH IS CAN THI' S COURT, I N A CASE THAT | S ALREADY
PENDI NG I N THE NI NTH CI RCUI T, EFFECTI VELY CHANGE
THE | DENTI TY OF THE PARTIES TO THAT APPEAL?

SECONDLY, THE | NTEREST -- WHATEVER THE
| NTERESTS ARE, THE | NTERESTS OF THE SHAREHOLDERS - -
AND I T"S ONLY THREE OUT OF THE FOUR SHAREHOLDERS,
YOUR HONOR W LL RECALL, WHO ARE ACTUALLY PARTIES I N
THI'S CASE I N ANY WAY, ARGUABLY, OR I N THE NI NTH
CIRCU T, SO IT"S NOT ALL OF THE SHAREHOLDERS - -
THAT' S A FURTHER LACK OF | DENTITY BETWEEN THE
SHAREHOLDERS AND CONNECTU.

BUT AS A LEGAL MATTER, A CORPORATI ON HAS
A SEPARATE LEGAL EXI STENCE AND SEPARATE LEGAL
RI GHTS FROM I TS | NDI VI DUAL SHAREHOL DERS.

SO THE DEPRI VATI ON OF THAT CORPORATI ON' S
RI GHT TO APPEAL, HAVI NG, YOU KNOW ALREADY FI LED
AND EVEN BRI EFED AN APPEAL I N THE COURT OF APPEALS,
WE BELI EVE REMOVES JURI SDI CTI ON TO MAKE THAT, THAT
DI STRI BUTI ON OF THE CONNECTU STOCK OUT OF THE HANDS
OF THE SPECI AL MASTER .

THE COURT: HAVE YOU LOOKED AT THAT

17
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QUESTION? | T SEEMS TO ME THAT | HAVEN T PAI D CLOSE
ATTENTI ON TO WHAT IS GOI NG ON IN THE CI RCUI T.

MR. BARRETT: UM- HUM

THE COURT: | WAI'T UNTIL THEY | SSUE
MANDATES TO ME AND THEN | PAY ATTENTI ON.

AND I HAVEN T FOLLOWED THE BRI EFI NG,
ALTHOUGH THERE WAS A BRI EF THAT WAS ATTACHED TO
THESE PAPERS THAT | LEAFED THROUGH.

MR. BARRETT: YES.

THE COURT: BUT AM I TO UNDERSTAND THAT
THERE |'S A CURRENT APPEAL, OR MORE THAN ONE APPEAL
PENDI NG?

MR. BARRETT: YEAH. YOUR HONOR, | THI NK
TECHNI CALLY THERE ARE THREE APPEALS PENDI NG. THEY
HAVE ALL BEEN CONSOLI DATED BY THE NI NTH CI RCUI T.

THE COURT: WHAT IS IT, THEN, THAT LEADS
YOU TO BELI EVE THAT I F THE ORDER TO SHOW CAUSE | S
| MPLEMENTED BY CLOSI NG OUT THE DUTI ES OF THE MASTER
AND ORDERI NG THI S CONSI DERATI ON PAI D OVER - -

MR. BARRETT: UM- HUM

THE COURT: -- THAT WOULD MOOT THE
APPEAL?

MR. BARRETT: | DON' T NECESSARI LY BELI EVE
| T WOULD MOOT THE APPEAL ENTI RELY.

THERE -- LET ME JUST -- | CAN ACTUALLY BE

18
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VERY SPECI FI C, THOUGH.

THE THREE APPEALS ARE AS FOLLOWS: THE
FI RST FI LED ONE WAS THE APPEAL FI LED BY CONNECTU.

THE SECOND -- | THINK |'VE GOT THE ORDER
CORRECT -- THE SECOND APPEAL THAT WAS FI LED WAS
FI LED BY THE FOUNDERS FOLLOW NG YOUR HONOR' S DENI AL
OF THE MOTI ON TO | NTERVENE

AND THE THI RD APPEAL THAT WAS FILED -- OR
MAYBE THE SECOND AND THI RD WERE | N REVERSE ORDER - -
WAS A CROSS- APPEAL BY CONNECTU, | N WHICH - -

MR. PARKE: BY FACEBOOK.

MR. BARRETT: -- BY FACEBOOK, [|'M
SORRY -- BY FACEBOOK I N WHI CH FACEBOOK APPEALS FROM
AN EARLI ER ORDER NOT BY YOUR HONOR BUT BY ANOTHER
JUDGE WHI CH GRANTED THE FOUNDERS' MOTI ON TO DI SM SS
FOR LACK OF PERSONAL JURI SDI CTI ON.

SO THOSE ARE THE THREE APPEALS, AND THOSE
WERE ACTUALLY THREE SEPARATE DOCKET NUMBERS.
THEY' RE CONSOL| DATED NOW FOR BRI EFI NG PURPOSES.

THE COURT: ALL RI GHT.

MR. BARRETT: BUT MY - -

THE COURT: MY QUESTI ON STANDS. WHAT IS
| T THAT WOULD LEAD YOU TO - -

MR. BARRETT: WELL, THE CONNECTU APPEAL,

WHI CH WAS THE FI RST FI LED APPEAL, THAT'S THE ONE

19




10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

40:

40:

40:

40:

40:

40:

40:

40:

40:

40:

40:

40:

40:

40:

40:

40:

40:

40:

40:

40:

40:

40:

40:

40:

40:

01

03

06

07

09

12

12

14

18

20

23

26

29

30

33

36

38

39

42

45

47

50

50

51

55

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THAT WOULD BECOME MOOT, SO THAT CASE BEFORE THE
NI NTH CI RCUI T WOULD BECOME -- WOULD ARGUABLY BECOME
MOOT.

AND, AND SO THAT'S AN ACTUAL CASE, AN
ACTUAL DOCKET NUMBER. THAT WAS NOT JOI NT W TH
ANYBODY.

NOW THERE |I'S THE CONSOLI DATI ON. WE DI D
FILE A JO NT BRI EF, AND THAT'S THE BRI EF THAT YOUR
HONOR REFERRED TO THAT YOU LOOKED AT.

YOU KNOW I N THE FI RST PLACE, | TS NOT
100 PERCENT CERTAI N WHETHER THE FOUNDERS W LL BE
PERM TTED BY THE COURT OF APPEALS TO APPEAL.

OBVI OUSLY YOUR HONOR RULED THAT THEY WERE
PARTI ES AND THAT THEY WERE ENTI TLED TO APPEAL.

WE THI NK THEY WERE ALSO -- | F THAT'S
| NCORRECT, THAT THEY WERE ENTI TLED TO | NTERVENE AND
APPEAL.

HOPEFULLY THOSE ARE SUCCESSFUL ARGUMENTS
ON OUR SI DE, BUT NONE OF US IN THI S COURTROOM TODAY
CAN SAY WHAT THE COURT OF APPEALS IS GOI NG TO DO
W TH THAT JURI SDI CTI ONAL QUESTI ON OR THAT STANDI NG
QUESTI ON.

THE COURT: SO THEN THERE | S AN
OUTSTANDI NG QUESTI ON BEFORE THE CIRCU T AS TO THE

FOUNDERS' RI GHT TO PROSECUTE AN APPEAL?
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MR. BARRETT: WELL, THERE CERTAI NLY COULD
BE. | DON' T KNOW

MR. CHATTERJEE HASN' T FILED HI S BRI EF
YET, SO | DON'T KNOW I F, | F THEY'LL TAKE THAT
POSI TI ON OR NOT.

| SUPPOSE I T'S KIND OF AN | SSUE THAT EVEN
THE COURT COULD RAI SE SUA SPONTE.

BUT | BELIEVE IT'S AT LEAST A POTENTI AL,
| T"S A POTENTI AL | SSUE.

AND, SECONDLY, YOUR HONOR, | DO THI NK
THAT THE RI GHTS OF THE CORPORATI ON ARE SEPARATE AND
| NDEPENDENT AS A LEGAL MATTER FROM THE RI GHTS OF
THE SHAREHOLDERS, AND THOSE RI GHTS WOULD BE DENI ED.

THE COURT: WELL, LET ME KIND OF CUT TO
THE CHASE HERE

MR. BARRETT: UM- HUM

THE COURT: | T DOES SEEM TO ME THAT PART
OF -- PART OF THE COURT'S CONCERN I S NOT TO DO
ANYTHI NG BEYOND I TS POWER, AND I F | BELI EVE THAT |
HAVE THE POWER TO | MPLEMENT THE JUDGMENT, | T SEEMS
TO ME THAT UNLESS THERE'S SOME LEGAL | MPEDI MENT TO
DOl NG SO, | SHOULD DO SO.

AS YOU CITE THI S QUESTI ON OF THE APPEAL,
ESSENTI ALLY YOUR ARGUMENT IS THAT AS THE OWNER OF

THE STOCK, FACEBOOK WOULD HAVE THE RI GHT TO DI SM SS

21
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THE -- AT LEAST THE CONNECTU APPEAL.

THAT' S WHY | QUESTI ONED WHETHER OR NOT
THAT' S BEEN THOUGHT THROUGH. | DON' T KNOW A LOT
ABOUT APPELLATE PROCEDURE, BUT WOULDN' T THAT
REQUI RE AN ORDER OF THE NI NTH CI RCU T PERM TTI NG
THE APPEAL TO BE DI SM SSED? OR | S THAT SOMETHI NG
THAT CAN BE VOLUNTARI LY DONE W THOUT ANY RULI NG BY
THE CI RCUI T?

| T SEEMS TO ME THAT | F FACEBOOK GOES TO
THE APPELLATE COURT W TH A MOTION TO DI SM SS THE
APPEAL, I T WOULD BE AN OPPORTUNI TY FOR CONNECTU TO
ARGUE, BASED UPON THE CI RCUMSTANCES, THE MERI TS OF
WHAT THE APPEAL | S ABOUT, AND THAT MOTI ON SHOULD BE
DENI ED AND THE APPEAL ALLOWED TO PROCEED

| F THE CI RCU T AGREES W TH FACEBOOK THAT
THE APPEAL MAY BE DI SM SSED, | T WoULD HAVE TO DO SO
I N A FASHI ON THAT WOULD BE AN ADJUDI CATI ON ON THE
MERI TS OF THE APPEAL, AS WELL AS ON THE STANDI NG OF
FACEBOOK TO MAKE THAT MOTI ON.

| F THE COURT OF APPEALS DENI ES THAT
MOTI ON TO DI SM SS THE APPEAL, THEN THE CONNECTU
COMPANY, AS WELL AS I TS FOUNDERS, WOULD BE ABLE TO
PURSUE THE APPEAL TO A RESOLUTI ON ON THE MERI TS,
AND WHATEVER THAT RESOLUTION IS BY THE NI NTH

Cl RCU T WOULD THEN BE REMANDED BACK TO THI S COURT

22
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TO TAKE ACTI ON BASED UPON | T.

SO THE REAL CONCERN THAT THI S COURT WOULD
HAVE IS, AM 1 IN A POSITION | F THE CASE COMES BACK
TO ME TO TAKE WHATEVER ACTI ON WOULD BE REQUI RED OF
ME BY THE CI RCUI T UNDER THOSE, UNDER THOSE
Cl RCUMSTANCES?

BUT | DON' T FORESEE A ClI RCUMSTANCE WHERE
THE NI NTH CI RCUI T WOULD SI'T IDLY BY AND ALLOW
FACEBOOK TO DI SM SS THE APPEAL BY CONNECTU, UNLESS
THERE IS A RULE THAT SAYS THE OWNER OF THE STOCK
CAN, I N THE FACE OF AN ONGOl NG APPEAL, SIMPLY
DI SM SS AND THE ClI RCUI T WOULD HAVE NOTHI NG TO SAY
ABOUT THAT.

| F THAT'S THE CASE, |S THERE ANYTHI NG |
SHOULD DO ABOUT THAT - -

MR. BARRETT: Rl GHT.

THE COURT: -- AS OPPOSED TO THE CI RCUI T?

MR. BARRETT: WELL, YOUR HONOR, A COUPLE
OF THI NGS.

| MUST SAY THAT STANDI NG HERE, 1|, | DON' T
KNOW THE ANSWER TO YOUR HONOR' S PROCEDURAL
QUESTI ON, EXCEPT TO SAY THAT | THI NK, W TH RESPECT
TO THAT, AS W TH RESPECT TO THE STANDI NG OF THE
FOUNDERS TO APPEAL -- AND BY THE WAY, THAT IS AN

| SSUE WHI CH, | N EARLI ER PROCEEDI NGS | N THI S CASE,
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FACEBOOK DI D QUESTI ON THE STANDI NG OF THE FOUNDERS
TO APPEAL AT ALL, | THI NK BASI CALLY ON THE BASI S
THAT THEY HAD SOMEHOW WAI VED THEI R RI GHTS BY NOT
PARTI Cl PATI NG ACTI VELY I N THI S COURT.

MY POI NT IS, WHETHER THOSE, WHETHER THOSE
ARGUMENTS ARE RI GHT OR WRONG W TH RESPECT TO THAT
OR W TH RESPECT TO THE QUESTI ON THAT YOUR HONOR
JUST RAI SED, NONE OF US IN THI S ROOM CAN BE CERTAI N
WHAT THE CI RCUI T COURT'S RULING | S GOI NG TO BE.

AND I'F THE NET RESULT OF THE CI RCUI T
COURT' S RULI NG, AND |'M SURE FACEBOOK WOULD LI KE TO
SEE THI'S RESULT, IS THAT, I N EFFECT, NO ONE CAN
CHALLENGE THE MERI TS OF THI S COURT' S DECI SI ON ON
APPEAL, AND | CAN CONCEI VE OF WAYS | N WHI CH THAT
COULD BE THE OUTCOME, THEN BY THE SI MPLE ACT OF
DI STRI BUTI NG THE STOCK FROM THE SPECI AL MASTER TO
FACEBOOK, THAT -- THAT'S WHAT -- THAT'S THE RESULT
OF THAT ACTI ON BY THE COURT.

NOW YOUR HONOR, | N ANSVWER TO, | THI NK,
WHAT WAS AN | MPLICI T QUESTION, WHICH IS WHAT CAN WE
DO ABOUT I T, | THH NK WHAT WE CAN DO IS WE CAN
MAI NTAI N WHAT IS NOW THE STATUS QUO;, THAT IS, LEAVE
THE SETTLEMENT CONSI DERATI ON | N THE HANDS OF THE
SPECI AL MASTER

THAT -- AND WE CAN TALK ABOUT WHY THAT 1S
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APPROPRI ATE, WHY | DON' T BELIEVE | T WOULD | NJURE
FACEBOOK' S | NTERESTS | N ANY WAY, NOTW THSTANDI NG
MR. CHATTERJEE'S CONCERNS ABOUT FI NALITY AND THE
BENEFI T OF THE BARGAI N AND SO FORTH.

BUT I'T WOULD AVOl D ALL OF THESE
UNCERTAI NTI ES, ALL OF THESE RI SKS, ALL OF THESE
DI FFI CULTI ES WHI CH ARI SE

YOUR HONOR REFERRED ALSO TO WHAT | F THE
NI NTH CI RCUI' T SENDS THE CASE BACK TO YOU?

OBVI OUSLY | F THE NI NTH CI RCU T AFFI RMS,
THEN I T'"S EASY. ALL THE CONSI DERATI ON GOES OUT, WE
ALL GO HOME, THE CASE | S DONE.

| F THE NI NTH ClI RCUI T WERE TO REVERSE,
HOWEVER, YOUR HONOR, | THINK THAT IS IT A MUCH MORE
COMPLI CATED SI TUATION TO DEAL W TH I F THE
CONSI DERATI ON HAS BEEN DI SBURSED AND I F I'T JUST, |IF
| T JUST STAYS W TH THE SPECI AL MASTER AT
ESSENTI ALLY NO, NO I NJURY TO ANY PARTY.

| T"S MORE COMPLI CATED BECAUSE YOU VE GOT
RELEASES THAT ARE OUT THERE, AT LEAST IN THE
DI STRI CT OF MASSACHUSETTS -- MAYBE | T'S RELATI VELY
EASY FOR YOUR HONOR TO REI NSTATE THE CASE | F THE
COURT SAYS REVERSE | N ACCORDANCE W TH THI S OPI NI ON

THAT'S NOT THE CASE W TH THE FI RST

Cl RCUI T CASE WHERE THERE'S PRESUMABLY BEEN A
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DI SM SSAL MOTI ON, OR OTHER PROCEEDI NGS. MAYBE
THERE' S EVEN BEEN AN APPEAL TO THE FIRST CIRCU T I N
THE MEANTI ME.

THE SPECI AL MASTER' S SUGGESTED THAT RULE
60(B) (5) M GHT BE APPLI CABLE, AND I NDEED, I T M GHT
BE.

BUT THE, THE ISSUE IS, IN MY M ND, WHY DO
WE NEED TO GO TO ALL OF THAT TROUBLE WHEN WE' VE GOT
A SOLUTI ON THAT IS VERY SI MPLE AND, AS | SAY, |
DON' T THI NK PREJUDI CES THE | NTERESTS OF ANY PARTY,
WHICH I S FOR THE SPECI AL MASTER TO CONTI NUE TO HOLD
THE CONSI DERATI ON, JUST AS YOUR HONOR ORDERED I N
THE ORI GI NAL JUDGMENT ON JULY 3RD, PENDI NG FURTHER
ORDER OF THI' S COURT OR THE OUTCOME OF AN APPEAL.

THAT - -

THE COURT: LET ME CHECK TO SEE - -
MR. CHATTERJEE, YOU STOOD UP IN THE M DDLE OF
COUNSEL' S ARGUMENT, BUT | PRESUMED I T WAS BECAUSE
YOU WANTED TO MAKE AN OBJECTI ON, OR --

MR. CHATTERJEE: | DI D, AND | APOLOGI ZE
FOR | NTERRUPTI NG COUNSEL' S ARGUMENT.

THERE |I'S ONE | MPORTANT | SSUE THAT | THI NK
| S BEI NG OVERLOOKED HERE, YOUR HONOR.

THI'S ENTI RE | SSUE ABOUT WHAT HAPPENS W TH

CONNECTU AS A COMPANY, | T WAS RAISED I N THE
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PREVI OUS PROCEEDI NGS. @ THE CONNECTU FOUNDERS AND
CONNECTU FI LED AN EMERGENCY MOTI ON TO THE NI NTH
CIRCU T TO STOP THE DI SPOSI TI ON OF THE ASSETS, THEY
REFUSED TO PUT THE CONSI DERATI ON | NTO THE SPECI AL
MASTER' S HANDS BECAUSE OF THE NI NTH CI RCU T APPEAL
AND BECAUSE OF THE SCHEDULI NG OF YOUR HONOR' S
HEARI NGS.

AND ALL OF THAT WAS DENI ED. THE NI NTH
Cl RCUI T HAS ADDRESSED THI S | SSUE. THEY HAVE
ADDRESSED THE | MM NENCE OF THE CONSI DERATI ON
TRANSFER TO FACEBOOK

THAT WAS THE BASI S OF THE EMERGENCY
APPEAL THAT CONNECTU AND THE CONNECTU FOUNDERS
FI LED.

THE COURT: | T"S A DI FFERENT SI TUATI ON,
BUT | AGREE THAT THE CI RCUI T HAS WEI GHED I N, AT
LEAST W TH RESPECT TO THI S QUESTI ON OF A STAY OF
EXECUTI ON.

YOUR COMMENT, THOUGH, PROMPTS ME TO ASK
WHY, | F YOU VE CONSIDERED I T, YOU HAVE NOT PURSUED
THAT BEYOND THE COURT' S RULI NG.

YOU ASKED FOR AN EMERGENCY STAY OF
EXECUTI ON, BUT SO FAR AS | KNOW YOU HAVEN T ASKED
THE CIRCUI T TO | SSUE ANY ORDER TO ME TO STAY MY

HAND BY WAY OF A WRI'T OR ANYTHI NG OF THAT KI ND

27
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WHI CH WOULD BE BEYOND THE APPEAL ROUTE.

| F YOUR ARGUMENT IS | DON T HAVE
JURI SDI CTI ON AND |I'M ABOUT TO DO SOMETHI NG BEYOND
MY JURI SDI CTI ON, WHY HAVEN' T YOU PURSUED A WRI T?

MR. BARRETT: WELL, YOUR HONOR, WE -- |
GUESS WE THOUGHT THAT THE, THAT I T WOULD BE
APPROPRI ATE TO PROCEED AS WE HAVE HERE TODAY,
RAI SI NG THE CHALLENGE TO THE COURT' S JURI SDI CTI ON
IN THI'S COURT I N THE FI RST | NSTANCE, AS WELL AS
MAKI NG THE REQUEST FOR A STAY I F THE COURT'S RULI NG
WERE TO BE THAT THE SETTLEMENT CONSI DERATION I S
DI STRI BUTED

THE COURT: | T"S NOT A STAY. YOU' VE
ALREADY EXHAUSTED THAT, | THI NK.

MR. BARRETT: WELL, YOUR HONOR - -

THE COURT: BUT |I'T COULD BE THAT THE
Cl RCU T WOULD RECONSI DER THE STAY.

A VWRI T PROCEEDS FROM A DI FFERENT LEGAL
PROPOSI T1 ON. I T IS THAT THE COURT | S ABOUT TO DO
SOVMETHI NG BEYOND I TS DI SCRETI ON.

A STAY IS WTHI N THE COURT'S DI SCRETI ON,
AND | F YOUR ARGUMENT HERE IS THAT THE COURT HAS NO
DI SCRETI ON BUT TO HOLD THESE PROCEEDS AND | T CANNOT
PROCEED BASED UPON THE PRESENCE OF AN APPEAL, THAT

SEEMS TO ME TO INVITE -- I F | BELI EVE YOU RE WRONG

28
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AND |'M ABOUT TO TAKE AN ACTI ON I N RESPONSE TO THI S
ORDER TO SHOW CAUSE, YOU HAD A BASI S FOR SEEKI NG
THAT WRI T.

AND I'T SEEMS TO ME THAT THE FAI REST THI NG
FOR THE COURT TO DO, IF IT IS DETERM NED TO
PROCEED, WOULD BE TO STAY I TS HAND FOR A DAY OR TWO
TO ALLOW YOU TO SEEK THAT KIND OF A WRI T ASKI NG THE
COURT TO, TO STOP ME ON THE GROUNDS THAT |I'M
EXCEEDI NG MY AUTHORI TY.

MR. BARRETT: YOUR HONOR, PERHAPS, YOU
KNOW | T CERTAINLY WOULD BE AN AVAI LABLE PROCEDURAL
ROUTE.

| GUESS OUR VI EW WAS | F WE PRESENTED BOTH
THAT ARGUMENT AND THE OTHER ARGUMENTS TO THI S
COURT, YOU KNOW THERE ARE MANY SI TUATI ONS | N WHI CH
THE COURT |I'S, IS PRESENTED WTH A, W TH AN ARGUMENT
THAT I'T LACKS JURI SDI CTI ON TO PROCEED

AND I'"M NOT SURE THAT THE CI RCU T WOULD,
YOU KNOW WOULD LI KE COUNSEL WHO HAD THOSE
ARGUMENTS TO BE SEEKI NG WRI TS EVERY TI ME WE BELI EVE
THAT TO BE THE CASE.

AND | THI NK THAT THE COURT W LL MAKE A
FAI R DETERM NATI ON BASED ON I TS VI EW OF THE LAW AND
THE FACTS.

| DO WANT TO ADDRESS, THOUGH,

29




10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

52:

52:

52:

53:

53:

53:

53:

53:

53:

53:

53:

53:

53:

53:

53:

53:

53:

53:

53:

53:

53:

54:

54:

54:

54:

51

54

57

01

06

09

12

14

17

20

25

28

32

33

36

40

44

50

51

53

58

01

11

13

15

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. CHATTERJEE'S -- THE ARGUMENT THAT
MR. CHATTERJEE JUST MADE AND THAT THE COURT ALLUDED
TO RELATING TO THE CIRCUI T'S PRI OR, OR PREVI OUS
DENI AL OF THE MOTI ON FOR A STAY.
AND | THI NK, YOUR HONOR, YOU WERE EXACTLY
RI GHT WHEN YOU SAlI D THAT THE CI RCUMSTANCES ARE
DI FFERENT NOW
AND | THI NK THE CLEAREST | NDI CATI ON OF
THAT I'S THE FACT THAT THE -- IN I TS DECI SI ON, THE
CIRCU T DIDN' T G VE MJUCH, MUCH OF AN EXPLANATI ON.
ESSENTI ALLY THE DECI SI ON ON THE MERI TS
WAS, THE MOTI ON FOR A STAY | S DENI ED, AND THEY
Cl TED TWO CASES.

ONE WAS THE GOLDEN GATE CASE, WHI CH |

TAKE I'T I'S THE COURT'S MOST RECENT PRONOUNCEMENT ON
THE GENERAL STANDARDS FOR A STAY PENDI NG APPEAL,
AND | THI NK FACTUALLY THAT IS NOT PARTI CULARLY
| NSTRUCTI VE I N THI S CASE.

THE OTHER CASE, THE SECOND CASE VHI CH THE
COURT OF APPEALS CI TED WAS THE CASE OF LOPEZ

AGAI NST HECKLER, WHI CH | BELI EVE YOUR HONOR ALSO

CITED, AND IT CITED I N PARTI CULAR PAGE 1435 OF 713

F.2D I N THAT LOPEZ CASE.

AND THE REASON, YOUR HONOR, THAT | THI NK

THAT IS SIGNI FI CANT IS THAT ON THAT PAGE, THERE | S
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A PARAGRAPH I N WHI CH THE COURT DESCRI BES THE PRI OR
HI STORY OF THE CASE I N WHI CH THE SECRETARY OF

HEALTH AND HUMAN SERVI CES MOVED FOR A PARTI AL, OR
FOR AN EMERGENCY STAY OF THE DI STRI CT COURT ORDER

AND THE DI STRI CT COURT ORDER | N THE LOPEZ CASE WAS

THAT THE SOCI AL SECURI TY ADM NI STRATI ON HAD TO Gl VE
NOTI CE TO TENS OF THOUSANDS OF | NDI VI DUALS WHO HAD
HAD THEI R SOCI AL SECURI TY DI SABI LI TY PAYMENTS
STOPPED ON THE GROUNDS THAT THEY WERE NO LONGER
DI SABLED.

AND THE COURT HAD PREVI OUSLY RULED THAT
THE SECRETARY COULDN' T STOP THOSE PAYMENTS UNTI L
AFTER THE | NDI VI DUALS HAD HAD NOTI CE AND
OPPORTUNI TY TO BE HEARD

THE SECRETARY HAD ANNOUNCED THAT SHE
WASN' T GOl NG TO ABI DE BY THAT DECI SI ON, AND THE
PARTI ES WENT BACK TO THE DI STRI CT COURT.

THE DI STRI CT COURT | SSUED AN ORDER THAT
SAI D, YES, YOU ARE, AND YOU RE GOl NG TO SEND NOTI CE
TO ALL THESE PEOPLE BY A CERTAI N DATE, AND THEN | F
THEY ASK YOU FOR I T, YOU RE GOI NG TO CONDUCT
HEARI NGS, AND | F THEY' RE ENTI TLED, YOU' RE GOI NG TO
Gl VE THEM BACK THEI R BENEFI TS.

SO THAT WAS THE ORDER.

THE SECRETARY OF HEALTH AND HUMAN

31
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SERVI CES SOUGHT AN EMERGENCY STAY FOUR OR FI VE DAYS
BEFORE THOSE TENS OF THOUSANDS OF NOTI CES TO THE
DENI ED CLAI MANTS WERE GOl NG TO GO OUT, AND THE
COURT GAVE TWO REASONS FOR DENYI NG THE EMERGENCY
STAY.

THE FI RST REASON WAS THAT THE SECRETARY
HAD WAl TED ABOUT 50 OR 55 DAYS FROM THE DATE OF THE
ORI GI NAL ORDER UNTI L MAKI NG THAT STAY MOTI ON JUST
FOUR DAYS BEFORE THE NOTI CES WERE TO GO OUT.

NOW THAT' S ARGUABLY, YOUR HONOR -- YOUR
HONOR HAD SOME | SSUES W TH US NOT HAVI NG FI LED THE
NOTI CE OF APPEAL SOONER

RESPECTFULLY, WE DI SAGREE, AND AS WE
ARGUED AT THE TI ME, WE THOUGHT THERE WERE SOME GOOD
REASONS BASED ON FACEBOOK' S CONDUCT AND TRYI NG TO
WORK OUT THE | SSUE THAT WE THOUGHT WE HADN' T BEEN
DI LATORY.

BUT I N ANY EVENT, THAT'S ONE ASPECT OF
THE DECI SI ON.

THE SECOND ASPECT OF THE DECI Sl ON,
THOUGH, AND | THINK THI S I S REALLY CRUCI AL, WAS
THAT THE COURT OF APPEALS SAI D, "THE FACT THAT
TERM NATED RECI PI ENTS BE," AND |I'M QUOTI NG HERE
“NOTI FI ED BY AUGUST 15TH OF THEI R POTENTI AL

ELI GI BI LITY FOR BENEFI TS WAS THE ONLY | MVEDI ATE
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OBLI GATI ON | MPOSED UPON THE GOVERNMENT.

"WE REASONED THAT THE BULK OF THE
ADM NI STRATI VE COSTS AND THE COSTS OF REI NSTATI NG
BENEFI TS, THE SOURCE OF THE | NJURY WHI CH THE
SECRETARY ARGUES JUSTI FI ES A STAY, WOULD NOT START
TO ACCRUE UNTI L LATER WHEN THE FORMER RECI Pl ENTS
BEGAN REAPPLYI NG FOR BENEFI TS.

"THUS, WE SAW NO NECESSITY TO | SSUE A
TEMPORARY STAY PENDI NG APPEAL ON AN EMERGENCY
BASI S, ESPECI ALLY GI VEN THE SECRETARY' S UNEXPLAI NED
DELAY. "

SO WHAT THE COURT REALLY FOCUSSED ON WAS,
WHAT WAS THE | MMVEDI ATE | NJURY THAT WAS GOI NG TO BE
SUFFERED BY THE PARTY SEEKI NG THE STAY?

YOUR HONOR, | THINK THAT IS REALLY
EXACTLY ANALOGOUS TO THI S CASE.

AT THE TI ME WE MADE THAT MOTI ON, THE
ORDER OF THE COURT WAS, GI VE THE STOCK TO THE
SPECI AL MASTER

THAT TENDERI NG OF THE STOCK TO THE
SPECI AL MASTER WAS SUBJECT TO THE FI NAL PARAGRAPH
OF THE FI NAL JUDGMENT, WHI CH SAI D THE SPECI AL
MASTER CAN' T DO ANYTHI NG W THOUT FURTHER ORDER OF
THE COURT.

SOIT' S OUR VIEW YOUR HONOR, THAT WHEN
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THE COURT OF APPEALS ClI TED THE LOPEZ CASE AS THE

GROUND FOR DENYI NG THE STAY, WHAT -- CERTAINLY A
VERY SI GNI FI CANT PART OF THAT DECI SI ON WAS THAT WE
WERE NOT GOl NG TO SUFFER ANY | MMEDI ATE | RREPARABLE
| NJURY BECAUSE THE STOCK WAS JUST GOl NG | NTO THE
HANDS OF THE SPECI AL MASTER WHERE THE | NJURI ES I N
TERMS OF LOSS OF APPEAL RI GHTS AND SO FORTH,
POTENTI AL LOSS OF APPEAL RI GHTS ACCORDI NG TO
FACEBOOK, AND SO FORTH WOULD NOT BE SUFFERED

NOW HOWEVER, AND | -- THAT'S WHY | COME
BACK TO THI S POI NT. THE SI TUATI ON HAS CHANGED.

WE ARE NOT TALKI NG ABOUT THAT LOSS BEI NG
POTENTI ALLY DAYS, WEEKS, MONTHS I N THE FUTURE, THAT
LOSS OF APPEAL RI GHTS.

WE ARE TALKI NG ABOUT | T BEI NG | MM NENT.
WE ARE TALKI NG ABOUT THE COURT'S VERY ACT OF
ORDERI NG THE DI STRI BUTI ON WOULD RESULT I N OUR
POTENTI ALLY LOSI NG THE APPEAL, THE APPEAL RI GHTS I N
VI EW OF FACEBOOK' S | NTERPRETATI ON OF THE LAW

SO YOU, YOU HAVE -- YOU HAVE A SI TUATI ON
WHERE, WHERE LOPEZ SEEMED TO SUGGEST THAT THE
EARLI ER STAY REQUEST WAS DENI ED, I N EFFECT, BECAUSE
| T WAS PREMATURE.

ALL WE WERE FACED W TH WAS, WAS DOI NG A

QUASI M NI STERI AL ACT, GI VI NG THE SHARES TO THE
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SPECI AL MASTER

YES, WE WERE WORRI ED AT THAT Tl ME ABOUT
WHAT THE ULTI MATE RESULT M GHT BE, BUT THAT
COULDN' T HAPPEN UNTI L WE HAD EXACTLY THE
OPPORTUNI TY THAT WE HAVE HERE TODAY, WHICH IS TO
HAVE NOTI CE AND AN OPPORTUNI TY TO PERSUADE THE
COURT NOT TO MAKE THAT DI STRI BUTI ON.

BUT - -

THE COURT: WELL, YOU RE BEI NG QUI TE
COMPLETE, AND | REALLY APPRECI ATE I T, I N YOUR
RECI TATI ON OF THE CI RCUMSTANCES, AND PART OF WHAT
YOU' VE SAI D | RECOGNI ZE.

| T DOES SEEM TO ME A DI FFERENT
PROPOSI TI ON FOR THI S COURT TO ORDER A STAY SO THAT
| T CAN CONSI DER MATTERS BEFORE | T THAN FOR THE
COURT TO ORDER A STAY SO THAT THE NI NTH CI RCU T CAN
CONSI DER MATTERS BEFORE | T - -

MR. BARRETT: UM- HUM

THE COURT: -- WHEN THE NINTH CIRCU T | S
PERFECTLY CAPABLE OF MAKI NG I TS OWN JUDGMENT ABOUT
THAT.

AND FOR ME TO PROTECT THE JURI SDI CTlI ON OF
THE NI NTH ClI RCUI' T BY | SSU NG A STAY UNDER
Cl RCUMSTANCES WHERE | ' VE ALREADY MADE MY JUDGMENT

AND MY ASSESSMENT OF IT IS A DI FFERENT, A DI FFERENT
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MATTER.

| F 1 UNDERSTANDI NG WHAT YOU RE SAYING, I T
| S THAT YOU NEED TO GO THROUGH THI S PROCEDURE TO
PUT YOURSELF I N THE POSI TI ON OF NOW SUBM TTI NG TO
THE NI NTH CI RCUI T EI THER A REQUEST FOR A STAY OR A
REQUEST FOR A WRI T, AND | CAN UNDERSTAND, THEN, WHY
YOU WOULD GO THROUGH THI S PROCESS, BECAUSE UNLESS
| * M PERSUADED THAT | DON' T HAVE THE AUTHORITY, I T
SEEMS TO ME THAT THERE ARE TWO SI DES TO THE APPEAL
THAT YOU' RE CI Tl NG.

THERE |'S THE SI DE THAT YOU RE CI Tl NG,
WHICH I S THE CONNECTU SI DE WHI CH WOULD, | F I T HAS
TO FOLLOW THROUGH W TH I TS SETTLEMENT, LOSE CONTROL
OF THE COMPANY; AND THEN THERE'S THE FACEBOOK SI DE
WHI CH | S SEEKI NG TO GAI N CONTROL.

THAT'S -- THAT'S JUST DESCRI BI NG TO ME
THE NATURE OF THE PROBLEM

AND YOUR ARGUMENT | S THAT | SHOULD FAVOR
ONE SI DE OVER THE OTHER I N THAT APPEAL BY SI MPLY
SAYI NG THAT FACEBOOK WON' T SUFFER ANY | NJURY | F
| T"S DENI ED THE CONTROL THAT | T BARGAI NED FOR, AND
| UNDERSTAND THAT THERE ARE SOVME ECONOM C REASONS
WHY THAT ARGUMENT | S MADE | NSOFAR AS CONNECTU I S
CONCERNED .

THE ARGUMENT 1'VE HEARD MADE | N THE PAST
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'S, WELL, THE COMPANY | SN' T REALLY ACTIVE, |IT
REALLY DOESN' T MAKE ANY MONEY, | T'S NOT REALLY
LOSI NG ANY MONEY, I T'S JUST THERE AND, THEREFORE,
TO ALLOW IT TO BE THE WAY IT IS DOESN' T HURT
FACEBOOK

BUT THAT DENI ES FACEBOOK THE RI GHT TO
MAKE THE COMPANY | NTO SOMETHI NG BETTER THAN I T IS,
TO PURSUE I T ON AN ECONOM CALLY VI ABLE BASIS, TO
EXPLO T I'T IN THE WAY THAT | T WOULD WANT TO EXPLOI T
| T SO THAT THE TI ME VALUE OF AN ElI GHT MONTH DELAY
HAS AN EFFECT ON FACEBOOK.

SO 1 CAN T I GNORE ONE | N FAVOR OF THE
OTHER, ESPECI ALLY UNDER CI RCUMSTANCES WHERE |' M
PERSUADED THAT THE PARTI ES SAT DOWN AT A BARGAI NI NG
TABLE AND THEY AGREED TO THAT EXCHANGE

MR. BARRETT: SURE, SURE.

WELL, YOUR HONOR, |F | COULD -- YOUR
HONOR SUMMED | T UP VERY WELL, AND IF I COULD JUST
RESPOND BRI EFLY TO THAT?

| DO THINK I'T I'S A SITUATI ON WHERE, YOU
KNOW YOU REALLY ARE BALANCI NG THE HARDSHI PS OR
DETRI MENTS TO THE PARTIES, |IF YOU W LL.

AND |'"LL JUST REM ND THE COURT THAT THE
RECORD DOES | NDI CATE THAT, FIRST OF ALL, ANY COSTS

ASSOCI ATED W TH ANY LI TI GATI ON THAT CONNECTU I S
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| N\VOLVED I N, AND THAT | NCLUDES BOTH THE APPEAL AND
THE DI SPUTE W TH QUI NN, EMANUEL, THE RECORD | S VERY
CLEAR THAT THOSE COSTS ARE NOT BEI NG PAI D BY
CONNECTU. THEY' RE BEI NG PAI D BY THE SHAREHOLDERS.

SO ONE | SSUE THAT HAD BEEN RAI SED BEFORE
WAS, I N EFFECT, THAT THE COMPANY WAS GETTI NG - -
LOOTED WOULD BE THE WRONG WORD -- BUT WAS | NCURRI NG
DEBTS OR OBLI GATI ONS, AND THAT IS SI MPLY NOT THE
CASE. THE RECORD SHOWS THAT I T'S NOT THE CASE.

THERE' S ALSO, OF COURSE, THE CLAI M THAT
QUI NN, EMANUEL HAS MADE AGAI NST CONNECTU, BUT THAT
CLAI M PREEXI STED, YOU KNOW THI'S, THI S JUDGVENT
PROCESS. THAT CLAI M WAS MADE AS EARLY AS LAST
APRI L.

SO THAT'S -- THAT | SN'T CHANGED BY
ANYTHI NG THAT' S GOl NG TO HAPPEN HERE.

AND THEN, FI NALLY, W TH RESPECT TO THE
CONNECTU BUSI NESS, WHAT WAS SAI D HERE ON AUGUST 6TH
WAS THAT CONNECTU, OR THE SHAREHOLDERS, DON' T HAVE
ANY OBJECTI ON TO MR. FI SHER OPERATI NG THE BUSI NESS,
AND WE TALKED ABOUT THE BUSI NESS ESSENTI ALLY
REQUI RI NG WRI TI NG A CHECK FOR A SERVER ONCE A
MONT H.

AND I'N FACT, MR. UNDERHI LL SAID, "YOUR

HONOR, WE WOULD EVEN BE W LLI NG TO LET FACEBOOK
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OPERATE THE BUSI NESS. "

AND SO I'T"S NOT -- AND MR. -- AND
MR. FI SHER | NDI CATED THAT AT LEAST |IF I T WAS NOT A,
A COWMPLEX PROJECT, HE WOULD BE W LLI NG TO UNDERTAKE
THAT RESPONSI BI LI TY.

SO | UNDERSTAND WHAT THE COURT | S SAYI NG
ABOUT FACEBOOK'S RI GHT TO TAKE THE CONNECTU
BUSI NESS AND PERHAPS TURN I T | NTO SOMETHI NG ELSE.

THEY' VE NEVER Gl VEN ANY | NDI CATI ON THAT
THEY HAVE ANY | NTEREST I N DOl NG THAT.

THEY HAVE Gl VEN EXPRESS | NDI CATI ONS THAT
THEY WOULD LI KELY DROP THE APPEAL OR RAI SE THE
DOM NI X LI TI'S DOCTRI NE AND CONTEST THE FOUNDERS
STANDI NG TO BE | NVOLVED I N THE APPEAL.

SO | CERTAI NLY UNDERSTAND THAT.

WE WOULD BE HAPPY TO HAVE THE APPEAL
HEARD I N THE NI NTH CI RCU T AS SOON AS THAT COULD
POSSI BLY BE ACCOMPLI SHED

WE FI LED OUR BRI EF ON THE DAY THAT WE
WERE ORDERED TO I N ACCORDANCE W TH THE COURT' S
CONSOLI| DATI ON ORDER.

FACEBOOK JUST YESTERDAY REQUESTED AND
RECEI VED A 14 DAY EXTENSION IN THE TI ME FOR THE
FI LI NG OF THEI R BRI EF.

| DON' T KNOW THAT THAT MAKES A BI G
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DI FFERENCE I N WHEN THE CASE GETS ARGUED I N THE
NI NTH CI RCUI T, BUT WE' RE TRYI NG TO PURSUE THE
APPEAL AS PROMPTLY AS WE CAN.

SO | THI NK THAT YOU RE RI GHT THAT THERE
'S, YOU KNOW A POTENTI AL I NJURY OF SOME KIND TO
FACEBOOK FROM THE DELAY, BUT THEY HAVE NOT
| DENTI FI ED ANYTHI NG CONCRETE | N THE MANNER THAT WE
HAVE, AND | THINK I F YOU RE GOl NG TO BALANCE THOSE
TWO THINGS, IT IS APPROPRI ATE -- AND THEN, | GUESS,
UNDER THE STANDARD, YOU LOOK AT THE LI KELI HOOD OF
SUCCESS ON APPEAL.

WE HAVE FI LED OUR APPEAL BRI EF AND THOSE
ARGUMENTS ARE THERE. OBVI OUSLY THEY DI DN' T
PERSUADE YOUR HONOR WHEN WE WERE HERE EARLI ER, BUT
WE DO THI NK THAT THEY' RE, YOU KNOW VERY
SUBSTANTI AL ARGUMENTS AND LI KELY TO PREVAI L.

AND ON THAT BASIS, WE WOULD, AGAI N,
RESPECTFULLY SUGGEST THAT, YOU KNOW WE'LL RAI SE
THE JURI SDI CTI ONAL | SSUE AND ASK THE COURT TO LEAVE
THE CONSI DERATI ON W TH THE SPECI AL MASTER

THAT WOULD ALSO OBVI ATE ANY | SSUES W TH
RESPECT TO THE RELEASES AND W TH RESPECT TO THE
DI SM SSALS, PARTI CULARLY THE DI SM SSAL OF THE
MASSACHUSETTS CASE.

AND, FI NALLY, | T WOULD ALSO OBVI ATE ANY
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| SSUE W TH RESPECT TO QUI NN, EMANUEL, BECAUSE
QUI NN, EMANUEL WOULD CONTI NUE TO BE PROTECTED BY
THE FACT THAT THE CONSI DERATI ON WAS S| MPLY, I N
EFFECT, I N ESCROW I N THE HANDS OF THE SPECI AL
MASTER.

SO THE COURT WOULDN' T HAVE TO GET | NTO
THAT | SSUE.

THE COURT: LET ME ASK ONE FI NAL
QUESTI ON, AND THAT IS YOU FOCUSSED SEVERAL TI MES ON
THE POTENTI AL THAT, AS THE OWNER OF THE SHARES OF
CONNECTU, FACEBOOK WOULD POTENTI ALLY MOVE TO
DI SM SS THE APPEAL.

| S THERE ANY OTHER HARM THAT YOU WOULD
CITE TO THE COURT THAT -- OR DETRI MENT THAT WOULD
BE SUFFERED BY CONNECTU | F | ORDER THAT THE STOCK
THAT |I'S SUBJECT TO THE SETTLEMENT BE TRANSFERRED?

MR. BARRETT: WELL, YOUR HONOR, | GUESS,
YOU KNOW THERE -- FOR WHATEVER EXI STENCE THE
CONNECTU BUSI NESS HAS, TO THE EXTENT THAT THAT WAS
CHANGED BY FACEBOOK AFTER THEY GOT CONTROL OF THE
ENTITY, AND THERE WERE A REVERSAL SOME MONTHS FROM
NOW I N THE NI NTH CI RCUI T, PRESUMABLY COM NG BACK
BEFORE YOUR HONOR AFTER A REVERSAL WOULD BE
NECESSARY TO PUT THE PARTIES BACK I N THE POSI Tl ON

THEY WERE | N BEFORE THE SETTLEMENT WAS | MPLEMENTED
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AND, YOU KNOW | DON' T KNOW WHAT DI FFI CULTI ES THERE
M GHT BE I N, YOU KNOW RESTORI NG THAT PRI OR STATUS
QUO W TH RESPECT TO, W TH RESPECT TO CONNECTU.

| SUPPOSE THEY COULD, YOU KNOW PUT THE
COMPANY OUT OF EXI STENCE.

THERE ARE A LOT OF THI NGS THAT COULD
HAPPEN AND WE JUST, AND WE JUST DON' T KNOW

THERE' S ANOTHER ELEMENT OF UNCERTAI NTY
WHICH | WOULD - -

THE COURT: WELL, WOULDN T YOU THI NK THAT
THAT WOULD HAVE TO GO THROUGH THE NI NTH CI RCUI T
BEFORE THAT TAKES PLACE?

I N OTHER WORDS, YOU WOULD ENVI SI ON A
Cl RCUMSTANCE WHERE, W TH THE APPEAL PENDI NG,
FACEBOOK WOULD TAKE THE STOCK, DECIDE, SINCE IT'S
THE OWNER, | T'S NOW GOl NG TO TAKE OUT OF THE
ORDI NARY BUSI NESS DECI SI ONS ABOUT THE COMPANY, AND
WOULD THEN PUT THE, THE -- PUT US ALL IN A
Cl RCUMSTANCE WHERE THAT COULD NOT BE DONE

YOUR ARGUMENT |'S THEY COULD DO THAT EVEN
THOUGH THE APPEAL |S STILL PENDI NG?

MR. BARRETT: | -- YOU KNOW | THI NK THEY
COULD, YOUR HONOR. | MEAN, | THINK THAT'S EXACTLY,
AS | UNDERSTAND I T, WHY THEY, WHY THEY WANT TO GET

HOLD OF THE STOCK, GET HOLD OF THE OWNERSHI P
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RI GHTS. THEY HAVE SAlI D THAT.

| MEAN, IN EFFECT, THAT'S WHAT FACEBOOK
'S SAYI NG. WE'RE WAI TI NG. WE HAVE -- YOU KNOW WE
BARGAI NED FOR THI S AND WE WANT TO EXERCI SE DOM NI ON
AND CONTROL OVER THI' S AS SET. THAT COULD MEAN
ANYTHI NG.

AND UNLESS, YOU KNOW THI S COURT ACTS OR
THE NI NTH CI RCUI T | SSUES A STAY, | WOULD -- YOU
KNOW |'M NOT SURE WHAT I T IS OTHER THAN, YOU KNOW
THEI R OWN JUDGMENT THAT WOULD LIM T THEI R POWER TO
DO THAT.

| MEAN, IT'S LIKE -- IT'S LI KE ANY OTHER
OWNERSHI P | NTEREST. ONCE YOU HAVE IT, IT"'S YOURS.

| CERTAINLY WOULD EXPECT THEM TO ARGUE
THAT, AND WE M GHT ARGUE SOMETHI NG TO THE CONTRARY
| F THAT HAPPENED, BUT - -

THE COURT: CAN | HAVE YOU TURN YOUR
ARGUMENT TO THE QUI NN, EMANUEL LI EN | SSUE?

MR. BARRETT: CERTAI NLY, YOUR HONOR.

THE COURT: Il F 1" M DI SPOSED TO ORDER THE
| MPLEMENTATI ON OF THE JUDGMENT BY ORDERI NG THE
MASTER TO MAKE THE EXCHANGES THAT - -

MR. BARRETT: UM- HUM

THE COURT: -- ARE COVERED BY THE

SETTLEMENT AGREEMENT, WHAT WOULD YOU HAVE THE COURT
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DO, I'F ANYTHI NG, W TH RESPECT TO THE QUI NN, EMANUEL
LI EN?

MR. BARRETT: YOUR HONOR, | -- QUITE
RESPECTFULLY, | WOULD SAY YOU SHOULD NOT TAKE ANY
ACTI ON AT ALL W TH RESPECT TO THE QUI NN, EMANUEL
L1 EN.

THE REASON THAT | SAY THAT IS THERE'S
A -- THERE'S A -- THERE'S SOME CALI FORNI A CASES,
ONE OF WHI CH QUI NN, EMANUEL CI TES I N THEI R BRI EF,

CALLED CARROLL AGAI NST | NTERSTATE BRANDS, 99

CAL. APP 4TH 1168, AND THEY CI TE THAT CASE FOR THE
PROPOSI TI ON, ESSENTI ALLY, THAT THE COURT I N WHI CH
THE MAI N ACTION I'S PENDI NG, THE ACTI ON WHI CH GI VES
RISE TO THE LI EN, THE ACTION IN WHI CH THE ATTORNEYS
PERFORMED THEI R SERVI CES, THAT COURT ESSENTI ALLY
HAS NO -- DOES NOT HAVE THE POWER TO MAKE AN
ADJUDI CATI ON W TH RESPECT TO THE LI EN.

THE ADJUDI CATI ON OF THE LI EN RI GHTS NEEDS
TO BE MADE | N A SEPARATE PROCEEDI NG I N A COURT THAT
'S, |I'S CONSI DERI NG THAT | SSUE.

AND AS YOUR HONOR W LL RECALL, QUI NN,
EMANUEL ORI GI NALLY FI LED FOR ARBI TRATI ON OF THE FEE
| SSUE | N NEW YORK BACK I N APRI L.

THERE WERE SOME JUDI ClI AL PROCEEDI NGS | N

NEW YORK OVER THE SUMMVER WHI CH RESULTED I N THE
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NEW YORK COURT ENTERI NG AN ORDER COMPELLI NG
ARBI TRATI ON, AND THE PARTI ES ARE NOW BACK I N THE
ARBI TRABLE FORUM

| BELI EVE THERE | S AT LEAST AN AGREEMENT
| N PRI NCI PLE ON SELECTI ON OF THE ARBI TRATORS.

YESTERDAY THE CONNECTU FOUNDERS MADE,
MADE A CLAI M I N THE ARBI TRATI ON PROCEEDI NG
THEMSELVES.

SO THE ARBI TRATION IS, | S PROCEEDI NG.

BUT THE BOTTOM LINE IS THAT IF, IF
QUINN -- I F QUI NN HAD AN I NTEREST | N ATTACHI NG THE
FUNDS AND THE STOCK THAT WOULD GO OUT UNDER, UNDER
YOUR HONOR' S QUESTI ON, THEY, THEY HAD PROCEDURES
THEY HAD ElI THER I N COURT OR THROUGH THE ARBI TRATI ON
FORUM, WHI CH ARE THE APPROPRI ATE PROCEDURES, FOR
ASSERTI NG THAT CLAI M

FOR THI S COURT TO GET I NTO -- AND THE
REASON THAT IT'S AN | SSUE, YOUR HONOR, | S THAT
THERE ARE SOME VERY COMPLEX FACTUAL | SSUES THAT
YOUR HONOR WOULD HAVE TO DECI DE JUST | N TERMS OF
El THER THE PROCEDURE FOR WHAT TO DO W TH THOSE
ASSETS, OR WE WOULD ARGUE HOW MUCH OF THE
CONSI DERATI ON SHOULD BE DI STRI BUTED DI RECTLY TO THE
FOUNDERS? HOW MUCH SHOULD BE, SHOULD BE SUBJECT TO

HOLD BACK W TH RESPECT TO CONNECTU? HOW DO YOU

45




11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

14.

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

16:

16:

16:

16:

16:

16:

16:

58

07

11

13

18

22

24

26

28

33

35

39

44

45

49

51

55

57

00

02

07

09

11

19

22

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VALUE THEI R PERCENTAGE RETAI NER AMOUNT? DO YOU
VALUE | T BASED ON THE HI GHER VALUE? DO YOU VALUE
| T BASED ON THE LOWER STOCK VALUE THAT YOUR HONOR
IS FAM LI AR W TH? DO YOU Gl VE THEM ALL CASH? DO
THEY GET TO HOLD BACK ALL CASH? DO THEY GET TO
HOLD BACK THE CONTI NGENT PERCENTAGE ON THE CASH AND
THE SAME PERCENTAGE ON THE STOCK?

THERE ARE A LOT OF DI FFERENT QUESTI ONS
THAT I'M NOT SURE THI'S -- AND SOME OF THOSE -- HOW
DO YOU TAKE ACCOUNT OF THE FACT THAT THE CONNECTU
FOUNDERS ARE MAKI NG A CLAI M AGAI NST QUI NN THAT I S
MUCH LARGER THAN THE AMOUNT OF THE FEES THAT ARE
BEI NG CLAI MED?

DO YOU MAKE ANY, ANY PRELI M NARY
DETERM NATI ON ON THAT WHEN YOU, WHEN YOU CONSI DER
HOW TO, HOW TO DEAL W TH THE LI EN?

AND, YOUR HONOR, SO | WOULD SUBM T THAT
THERE ARE A LOT OF | SSUES THERE THAT | T WOULD BE
MUCH MORE APPROPRI ATE FOR THE FORUM THAT' S
ADDRESSED I N THE FEE LI EN TO ADDRESS RATHER THAN
ARE ADDRESSED I N THI' S COURT.

BUT I F YOU WERE GOI NG TO ADDRESS THE
| SSUE -- AND | WOULD THI NK THAT YOU, YOU KNOW AND
TO TRY TO BE FAIR ABOUT IT TO BOTH SI DES, YOU WOULD

NEED TO GET | NTO THAT.
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FI NALLY, W TH RESPECT TO THE CONCERN THAT
MR. CHATTERJEE RAI SED ABOUT FACEBOOK POTENTI ALLY
BEI NG SUBJECT TO A CLAIM FROM QUI NN, EMANUEL I N THE
FI RST PLACE, | THI NK THAT THAT'S A VERY
HYPOTHETI CAL ClI RCUMSTANCE TO SAY THE LEAST.

| T PRESUMES THAT THERE'S GOl NG TO BE A
NET RECOVERY BY, BY QUI NN, EMANUEL.

| T ALSO PRESUMES THAT -- THAT THAT - -
THAT THAT JUDGMENT | N FAVOR OF QUI NN, EMANUEL
WOULDN' T, YOU KNOW WOULDN' T BE PAI D BY THE PARTI ES
ON THE CONNECTU SI DE.

BUT I N ANY EVENT, YOUR HONOR, | THI NK
W TH RESPECT TO MR. CHATTERJEE'S -- W TH RESPECT TO
MR. CHATTERJEE'S CONCERN, YOU CAN GET GUI DANCE BY
TURNI NG BACK TO THE TERM SHEET AND SETTLEMENT
AGREEMENT, AS THE COURT HAS DONE A NUMBER OF TI MES
IN THI'S CASE, TO DECI DE SOME OF THESE | SSUES OF
| NTERPRETATI ON.

AND YOU' LL RECALL THAT WHAT THE TERM
SHEET SAYS | S ALL CONNECTU STOCK, |'M READI NG FROM
PARAGRAPH 7, | N EXCHANGE FOR X DOLLARS | N CASH, AND
X COMVON SHARES AND Y COMMON SHARES | N FACEBOOK

| T DOESN' T SAY ANYTHI NG ABOUT ANY
PROTECTI ON FOR FACEBOOK FROM RI GHTS OF THI RD

PARTI ES, YOU KNOW ANY KI ND OF LI EN HOLDERS OR
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CLAI MANTS THAT M GHT EXI ST I N THE WORLD AGAI NST,
AGAI NST THE CONNECTU PARTI ES.

AND | THI NK, YOU KNOW | F THE COURT 1 S,
YOU KNOW | NCLI NED TO MOVE | N THAT DI RECTI ON, THAT
W TH RESPECT TO FACEBOOK, YOU KNOW CASH MEANS
CASH. | T DOESN' T MEAN A CHECK PAYABLE TO TWO
PARTI ES. | T DOESN' T MEAN A CHECK I N A TRUST.

| T MEANS -- YOU KNOW IN THI'S CASE I T
WOULD BE SOME RATHER LARGE SUI TCASES, BUT THAT' S
LI TERALLY WHAT THEY SAI D

AND I F THEY WANTED TO PROTECT THEMSELVES
AGAI NST THESE KI NDS OF CLAIMS, AS THE COURT HAS
SAID I N OTHER CONTEXTS, THAT SHOULD HAVE BEEN
SOMETHI NG THAT WAS | NCLUDED I N THE AGREEMENT.

SOIF, IF THERE'S A POTENTI AL PROBLEM FOR
FACEBOOK -- AND, AGAIN, | THINK IT"'S A VERY REMOTE
ONE -- IT'S REALLY A PROBLEM OF THEI R OWN MAKI NG | N
THAT REGARD.

THE COURT: THANK YOU, COUNSEL.

DI D YOU WANT TO ADDRESS THE COURT ON
BEHALF OF QUI NN, EMANUEL?

MR. VAN DALSEM | F THE COURT | S | NCLI NED
TO HEAR US, | WOULD LIKE TO, YOUR HONOR.

THE COURT: OF COURSE.

MR. VAN DALSEM  AND THE REASON | SAY
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THAT I'S WE' RE NOT A PARTY AND WE HAVEN' T
| NTERVENED, AND |'LL TOUCH UPON VWHY WE HAVEN' T DONE
THAT I N MY REMARKS.

| AGREE W TH WHAT MR. BARRETT SAYS W TH
ONE SI GNI FI CANT EXCEPTI ON, AND THAT SI GNI FI CANT
EXCEPTION | S THAT THE COURT' S PROPOSAL SET FORTH I N
THE OSC WOULD ALTER THE STATUS QUO THAT WOULD HAVE
EXI STED BUT FOR THI S DI SPUTE.

QUI NN, EMANUEL HAS A CONTRACTUAL LI EN
OVER THI S RECOVERY, AND I N THE NORMAL COURSE

REALLY BECAUSE OF THE LEVI N CASE WHI CH WE' VE CI TED,

A DEFENDANT PAYI NG A PLAINTI FF W LL | SSUE THE
PAYMENT | NSTRUMENTS, BE THEY CHECKS OR OTHERW SE,
JOI NTLY TO THE PLAI NTI FF AND THEI R COUNSEL.

AND THE REASON THEY DO THAT | S BECAUSE
THE LEVIN CASE I'N CALI FORNI A HOLDS THAT | F THEY' RE
ON NOTI CE OF A CONTRACTUAL RI GHT OF THE LAWERS TO
RECEI VE A PORTI ON OF THAT MONEY AND THEY FAIL TO
| NCLUDE THE LAWERS AS A PAYEE, THEN THE DEFENDANT,
I N THI S CASE FACEBOOK, FACES POTENTI AL LI ABI LITY.

SO I N THE NORMAL COURSE OF THI NGS, HAD
THI'S SETTLEMENT NOT BEEN CONTESTED AND I N THE
ABSENCE OF SOME WRI TTEN | NSTRUCTI ON TO FACEBOOK TO
DO OTHERW SE, FACEBOOK WOULD HAVE | SSUED THE

CONSI DERATI ON JOI NTLY TO CONNECTU, | TS FOUNDERS,
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AND THE FI RM

AND | THI NK FACEBOOK HAS TAKEN THAT
POSI TI ON HERE AND HAS CONFI RMED THAT THAT'S WHAT
WOULD HAVE HAPPENED | N THE NORMAL COURSE.

| F THE COURT FOLLOWS THROUGH ON WHAT I T
STATED IN THE OSC, | T WOULD BE DELI VERI NG THE
CONSI DERATI ON FROM FACEBOOK DI RECTLY TO THE
CONNECTU FOUNDERS WHO COULD -- WHO WOULD THEN BE
FREE TO DO W TH I T WHATEVER THEY W SH, AND THAT
WOULD ALTER THE STATUS QUO THAT WOULD HAVE EXI STED
BUT FOR THI S DI SPUTE.

AND THAT -- I N MY OPINION, THAT IS NOT
SOMETHI NG THE COURT SHOULD DO BECAUSE | T WOULD
DESTROY THE LI EN RI GHT.

| AGREE W TH MR. BARRETT THAT IT IS NOT
FOR THI S COURT TO ADJUDI CATE ANY PORTI ON OF THE
DI SPUTE BETWEEN QUI NN, EMANUEL AND | TS FORMER
CLI ENTS.

THERE' S AN ARBI TRATI ON CLAUSE. WE HAVE
COMMVENCED AN ARBI TRATI ON I N NEW YORK BEFORE THE
TRIPLE A. THEY TRIED TO ENJO N I T.

THAT WAS DEFEATED. JUSTICE LOWE | N THE
SUPREME COURT | N NEW YORK HELD THAT THE MATTER WAS
ARBI TRABLE. THEY' VE ASSERTED COUNTERCLAI MS.

AND THAT IS THE PROPER FORUM IN WHICH TO
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RESOLVE ALL OF THESE QUESTI ONS AS BETWEEN QUI NN,
EMANUEL AND I TS FORMER CLI ENTS.

WHAT SHOULDN T HAPPEN IN THE MEANTIME 1S
THE FORMER CLI ENTS OBTAI N ALL OF THE MONEY AND THEY
CAN DO W TH I T WHATEVER THEY -- W TH THAT MONEY
WHATEVER THEY W SH ONCE THEY HAVE THEI R HANDS ON I T
AND THEREBY DEFEAT OUR LI EN | NTEREST.

AND THE COURT'S OSC WOULD ALTER WHO WOULD
NORMALLY BE THE PROTECTI ON FOR QUI NN, EMANUEL UNDER
THESE ClI RCUMSTANCES.

THE COURT: WELL, THE OBLI GATI ON THAT
YOU' RE CI TI NG OF A CONTRACTUAL LI EN HAS NOT BEEN
ADJUDI CATED AS OF YET; CORRECT?

MR. VAN DALSEM  WELL, THE LIEN IS
PERFECTED AND WE' VE ClI TED CASES UPON EXECUTI ON OF
THE FEE AGREEMENT. THE MOMENT THAT AGREEMENT WAS
SI GNED, THE LI EN WAS PERFECTED.

THE COURT: WHAT DOES | T MEAN FOR A LI EN
TO BE PERFECTED?

MR. VAN DALSEM  THAT MEANS THAT QUI NN
EMANUEL, AS COUNSEL FOR THE CONNECTU PARTI ES, HAS A
LI EN OVER WHAT WERE THEN CAUSES OF ACTI ON, WHI CH
WERE THEN CONVERTED | NTO THI NGS OF VALUE AS PART OF
THE SETTLEMENT.

SO WE HAVE AN ABILITY TO THEN FORECLOSE

51




11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

22:

22:

22:

22:

22:

22:

22:

22:

22:

22:

22:

22:

22:

22:

22:

22:

23:

23:

23:

23:

23:

23:

23:

23:

23:

19

22

25

28

30

32

33

35

37

39

48

50

51

55

57

58

02

04

05

08

11

13

14

17

18

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ON THAT LI EN, AND CALI FORNI A LAW IS VERY CLEAR THAT
WE -- THAT THAT FORECLOSURE PROCEEDI NG DOES NOT
HAPPEN HERE. | T HAS TO HAPPEN I N AN | NDEPENDENT
ACTI ON BROUGHT BY THE LAWERS AGAI NST THE FORMER
CLI ENTS.

WE' VE DONE THAT. THAT'S BEFORE THE
TRI PLE A IN NEW YORK AND THAT W LL PROCEED HOWEVER
| T PROCEEDS.

THE COURT: THE -- YOUR -- THE
OBLI GATI ON, THOUGH, IS ONLY TO FACEBOOK W TH
RESPECT TO THE LI EN?

MR. VAN DALSEM  THE OBLI GATI ON - -
FACEBOOK FACES POTENTI AL LI ABILITY I F THESE FUNDS
ARE TURNED OVER TO THE CONNECTU PARTI ES W THOUT
ACCOUNTI NG FOR THAT LI EN

THE COURT: Rl GHT. BUT -- AND | GUESS SO
DO THE FOUNDERS AND CONNECTU?

MR. VAN DALSEM  THAT' S CORRECT.

THE COURT: ALL RI GHT. BUT | F THE FUNDS
ARE NEVER TURNED OVER TO FACEBOOK, WHAT HAPPENS?

MR. VAN DALSEM YOU MEAN NEVER TURNED
OVER TO CONNECTU?

THE COURT: NO, NEVER TURNED OVER BY
FACEBOOK

MR. VAN DALSEM OH. | F THE FUNDS ARE

52




11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

23:

23:

23:

23:

23:

23:

23:

23:

23:

23:

23:

23:

23:

23:

23:

23:

23:

23:

23:

23:

24:

24:

24:

24:

24:

20

23

25

25

28

30

32

33

35

40

41

44

46

49

52

53

55

56

56

58

00

03

06

08

10

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

NEVER TURNED OVER BY FACEBOOK, OR I N THESE
Cl RCUMSTANCES, | F THEY STAY W TH THE SPECI AL
MASTER, WE' RE FI NE.

MR. BARRETT | S CORRECT THAT QUI NN,
EMANUEL REMAI NS PROTECTED | F THE CONSI DERATI ON WAS
TO STAY W TH THE SPECI AL MASTER

THE COURT: YEAH. THE REASON |' M
CONCERNED ABOUT SOME KI ND OF A JOI NT PAYMENT 1S,
FI' RST, | WOULDN' T KNOW TO WHOM TO Gl VE THE MONEY OR
THE CONSI DERATI ON TO.

IF 1T 'S JONT -- IF IT S IN SOVME JOI NT
NAME, | DON' T KNOW WHERE | T PUT I T. AND UNLESS ALL
OF YOU COME TO ME AND TELL ME, WE'VE SET UP
SOMETHI NG FOR THAT PURPOSE, | WOULD HAVE TO CHOOSE
WHERE TO PUT THAT.

MR. VAN DALSEM  THAT'S -- | DON T
BELI EVE THAT'S THE CASE, AND | CAN EXPLAI N

THE COURT: ALL RI GHT.

MR. VAN DALSEM LET'S TAKE A SI MPLE
EXAMPLE. LET' S SAY THAT THE TOTAL SETTLEMENT
CONSI DERATI ON WAS $100 AND THERE WAS GOl NG TO BE A
CHECK MADE PAYABLE TO WHOMEVER, AND WE'LL GET TO
THAT, FOR $100.

THE WAY THI S WOULD HAPPEN I N THE NORMAL

COURSE IS FACEBOOK WOULD WRI TE THE CHECK TO

53
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CONNECTU AND | TS LAWERS, QUI NN, EMANUEL, URQUHART,
OLI VER & HEDGES.

THEY THEN HAND THE CHECK TO ONE OF US.

WE EI THER SIT DOWN AND COME TO AN AGREEMENT, WHI CH
'S OBVI OUSLY WHAT WE WOULD TRY TO DO UNDER THE

Cl RCUMSTANCES, AND IF W CAN' T COVME TO AN AGREEMENT
AS TO HOW MUCH OF THAT MONEY SHOULD BE SEQUESTERED
TO SECURE THE CLAIM -- WHI CH BY THE WAY, THE
CONNECTU FOUNDERS, I N THEI R BRI EF, AGREE THAT SOME
PORTI ON OF THAT SHOULD REMAI N LOCKED UP | N ORDER TO
SECURE THE CLAIM  THE ONLY DI SPUTE IS HOW MUCH

BUT - -

THE COURT: BUT DOESN' T THE FACT THAT
| T" S MADE PAYABLE EQUALLY ADJUDI CATE SOMETHI NG? I T
MEANS THAT IT'S 50-507

MR. VAN DALSEM NO, NOT AT ALL

IF 1 T"S PAID JOI NTLY, THERE IS -- THAT IS
NOT A DETERM NATI ON AS TO WHAT PERCENTAGE GOES TO
WHAT PAYEE.

SO WHAT WOULD HAPPEN I N THE NORMAL COURSE
| S THAT THE PARTI ES WOULD ElI THER AGREE UPON THAT
AND AGREE TO SEQUESTER AND PUT | NTO TRUST A CERTAI N
AMOUNT, AND IF WE CAN' T AGREE, THE PROPER FORUM TO
DECI DE THAT WOULD BE THE ARBI TRATORS I N NEW YORK

BEFORE THE TRI PLE A WHO ARE HANDLI NG THAT
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| NDEPENDENT ACTI ON.

THE COURT: BUT YOU EACH WOULD HAVE A
VETO? | N OTHER WORDS, YOU D OWN I T JOI NTLY. THE
FUNDS WOULD BE CONVERTED TO A PARTNERSHI P,
ESSENTI ALLY, W TH EACH HAVI NG A 50 PERCENT
| NTEREST.

MR. VAN DALSEM NOT TRUE

WHAT WOULD HAPPEN | S WHEN THAT CHECK
COMES IN AS, THE $100 CHECK I N MY EXAMPLE PAYABLE
TO THE FORMER CLI ENTS AND THE LAW FI RM, BOTH
PARTI ES WOULD HAVE TO ENDORSE THAT CHECK BEFORE ANY
BANK WOULD CASH I T.

THE COURT: THAT'S WHAT | MEAN. SO EACH
WOULD HAVE A VETO.

MR. VAN DALSEM  WELL, THAT'S CORRECT.

SO WE EI THER COME TO AN AGREEMENT, OR I F
WE CAN' T COME TO AN AGREEMENT, WE GO TO THE PROPER
FORUM TO RESOLVE THAT, WHICH IS THE ARBI TRATORS,
AND SAY, HERE'S A PAYMENT | NSTRUMENT, IT'S
NON- NEGOTI ABLE W THOUT EVERYONE AGREEI NG TO I T, WE
CAN' T AGREE, SO THEREFORE, YOU, THE ARBI TRATORS,
ARE THE PROPER FORUM TO DECI DE WHAT, | F ANY,
PORTI ON OF THAT SHOULD REMAI N SUBJECT TO THE LI EN
| NTERESTS AND SEQUESTERED DURI NG THE PENDENCY OF

THAT ARBI TRATI ON.
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THE COURT: Rl GHT. SO ESSENTI ALLY, THEN
THE MONEY | S HELD I N ARBI TRATI ON UNTI L THE
ARBI TRATI ON I S OVER.

MR. VAN DALSEM OR SOME PORTI ON OF THE
MONEY.

THE COURT: THE WHOLE THI NG | S. | F YOU
CAN' T AGREE, WOULDN' T I'T TAKE AN ADJUDI CATI ON BY
THE ARBI TRATOR OF THE PROPORTI ONATE AMOUNT BEFORE
| T COULD BE RELEASED?

MR. VAN DALSEM  THEY COULD MAKE AN
| NTERI M AWARD. USI NG MY $100 EXAMPLE -- |'M NOT
SUGGESTI NG WHAT THE CONTI NGENCY FEE IS, BUT IN A
TYPI CAL CONTI NGENCY CASE, LET'S SAY IT'S A THI RD,
WHAT THE ARBI TRATORS M GHT DO UNDER THE
Cl RCUMSTANCES IS SAY, TAKE 33 CENTS, LET'S PUT THAT
| NTO A SEQUESTERED ACCOUNT, AND TAKE THE OTHER 66
OR 67 CENTS AND GIVE IT TO THE CLI ENTS WHO OWN
THOSE FUNDS AND OVER WHI CH THE FORMER LAW FI RM HAS
NO CLAI M

SO THAT' S TYPI CALLY WHAT WOULD HAPPEN
UNDER THESE ClI RCUMSTANCES.

THE COURT: THAT COULD HAPPEN

BUT YOU COULD AVOl D ALL THAT BY AGREEI NG
TO THAT BEFORE | T GOES TO THE ARBI TRATORS. I T

PRESUMES THAT THE ARBI TRATORS W LL COME TO THAT

56




11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

26:

26:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

28:

28:

55

57

03

07

10

15

18

19

22

24

26

28

31

33

35

37

41

45

48

51

53

56

59

01

04

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DETERM NATI ON.

WHAT WOULD BE THE EFFECT IF | -- I F THERE
WAS A PROPOSED COMPLAI NT AND | NTERVENTI ON THAT WAS
SUBM TTED TO THE COURT, WHAT WOULD BE THE EFFECT OF
THE COURT ORDERI NG FACEBOOK TO FI LE THAT COMPLAI NT
AND | NTERPLEADI NG THE FUNDS | NTO THE COURT?

MR. VAN DALSEM  THAT IS A SOLUTI ON THAT
| S VI ABLE. IT IS -- 1T IS SUBJECT TO A COUPLE OF
POTENTI AL PROBLEMS.

NUMBER ONE, AS | THI NK MR. BARRETT
POl NTED OUT, YOU WOULD HAVE DUAL PROCEEDI NGS, OR
MR. CHATTERJEE ACTUALLY POI NTED OUT, YOU WOULD HAVE
DUAL PROCEEDI NGS, NUMBER ONE, HERE AND | N THE
ARBI TRATI ON I N NEW YORK.

NUMBER TWO, | HAVE SOME QUESTI ON UNDER
THE CARROLL CASE AS TO WHETHER THI' S, THI S COURT
SHOULD REALLY BE DOl NG THAT I N LI GHT OF I TS MANDATE
THAT THE DI SPUTE BETWEEN THE LAWYERS AND THEI R
FORMER CLI ENTS SHOULD BE ADJUDI CATED I N AN
APPROPRI ATE NEW PROCEEDI NG.

SO I T CERTAINLY WOULD BE -- | T WOULD
CERTAI NLY PROTECT QUI NN, EMANUEL'S | NTERESTS AND WE
WOULD CERTAI NLY PREFER THAT RATHER THAN TO HAVE ALL
THE FUNDS TURNED OVER TO THE CONNECTU PARTI ES.

THE COURT: |*LL TELL YOU THE OTHER THI NG
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| WAS CONSI DERI NG, AND I RAISED IT WTH THE MASTER
THI'S MORNI NG, IS WHY WOULDN' T | T MAKE SENSE,
BECAUSE I F | AM TO ORDER THE | NTERPLEADER, FI RST
THE MONEY WOULD HAVE TO BE PAYABLE TO THE
STAKEHOLDER, THAT | S FACEBOOK, AND THEN FACEBOOK
WOULD HAVE TO | NTERPLEAD | T | NTO COURT SO THAT |
DON' T KNOW THAT I CAN -- OR I T WOULD HAVE TO BE
MADE PAYABLE TO CONNECTU AND CONNECTU WOULD
| NTERPLEAD TO THE COURT. "M NOT SURE HOW I T WOULD
V\ORK.

BUT THE QUESTI ON | RAI SED W TH THE MASTER
'S WHETHER OR NOT | T WOULD BE FEASI BLE OR ADVI SABLE
FOR THE COURT TO HAVE THE MASTER | NTERPLEAD THE
FUNDS | NTO COURT.

THEREFORE, THEY WOULD NEVER LEAVE THE
MASTER' S HANDS IN -- PAYABLE TO A PARTY TO THI S
LI TI GATION, OR TO THE LAWERS, OR PAYABLE JOI NTLY
TO THE PARTIES OR TO A LAWER

AND I'T WOULD THEN BE PLACED I N THE
REGI STRY OF THE COURT.

THE ONLY PROBLEM W TH THI S WHOLE
| NTERVENTI ON, OR | NTERPLEADER NOTION | S THAT IT
PUTS THE CLERK OF COURT I N A POSITI ON OF HOLDI NG ON
TO FUNDS, AND ESSENTI ALLY SHARES, BECAUSE | PRESUME

THE LI EN REACHES BOTH, AND IT'S NOT QUI TE THE KI ND
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OF THI NG WE DO VERY WELL AS A COURT, AND SO | AN
CONCERNED ABOUT THAT.

MR. VAN DALSEM YOUR HONOR, AND THAT'S
ONE OF THE REASONS VWHY | THI NK OUR SUGGESTED
APPROACH | S PREFERABLE

THE CONNECTU PARTI ES, OR THE CONNECTU
FOUNDERS, DO NOT DI SPUTE THAT SOME PORTI ON OF THE
SETTLEMENT CONSI DERATI ON SHOULD BE SET ASI DE.

THAT'S -- | THI NK THEI R PAPERS WERE
PRETTY CLEAR ON THAT POI NT.

SOIT IS NOT THE --

THE COURT: LET ME SEE I F | GOT THAT
Rl GHT.

SO CONNECTU AND I TS FOUNDERS TAKE THE
POSI TI ON THAT THE COURT SHOULDN' T DO ANYTHI NG, BUT
I|F I T DOES ANYTHI NG, | T SHOULD ORDER THAT FUNDS AND
STOCKS BE MADE PAYABLE TO BOTH?

| S THAT THE CONNECTU POSI TI ON?

MR. VAN DALSEM  THAT'S NOT WHAT | WAS
SUGGESTI NG | S THEI R POSI TI ON.

THE COURT: OH.  WELL, | THOUGHT -- HOW
DO | DO I'T OTHERW SE?

MR. VAN DALSEM  WELL, IT"'S NOT -- WTH
ALL DUE RESPECT, THE CASES ARE PRETTY CLEAR THAT

| T"S NOT FOR THI S COURT TO DETERM NE, OKAY, OF THAT
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$100, SO MUCH GOES | NTO TRUST AND SO MUCH GETS
RELEASED

THE COURT: NO, I'"M SAYI NG A JOI NT.

| THOUGHT THEI R POSI TI ON -- YOU WERE
CITING TO ME THEI R POSI TI ON WAS | SHOULD DO
NOTHI NG, BUT IF I DO IT, | SHOULD MAKE I T JOI NTLY
| N BOTH NAMES.

THAT' S THE QUI NN, EMANUEL POSI TI ON, AND
THAT' S THE CONNECTU POSI TI ON, AND FACEBOOK | S
PERFECTLY PROTECTED BECAUSE BOTH PARTI ES WHO WOULD
BE I N RECEI PT OF THE CONSI DERATI ON AGREE THAT
THAT' S THE WAY TO HANDLE I T.

MR. VAN DALSEM | AGREE THAT THE COURT
SHOULD DO NOTHI NG, BUT | T DEPENDS ON WHAT YOU
DEFI NE " NOTHI NG* AS.

WHAT | WOULD DEFI NE " NOTHI NG' AS I S
ALLOW NG THE SETTLEMENT CONSI DERATI ON TO TRANSFER
AS | T WOULD HAVE TRANSFERRED HAD WE NEVER BEEN
BEFORE YOUR HONOR W TH AN OBJECTI ON TO THE
SETTLEMENT AND EVERYTHI NG THAT HAS PROCEEDED OVER
THE PAST SI X MONTHS. THAT I'S DOl NG NOTHI NG | N MY
VI EW

AND I N THOSE CI RCUMSTANCES, CONNECTU
WOULD HAVE - -

THE COURT: | CAN' T DO THAT ANYMORE

60




11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

31:

31:

31:

31:

31:

31:

31:

31:

31:

31:

31:

31:

31:

31:

31:

31:

31:

31:

31:

31:

32:

32:

32:

32:

32:

21

23

25

27

27

28

30

30

32

35

36

38

41

43

43

46

48

51

53

56

00

03

07

08

10

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BECAUSE THE CONSI DERATION I'S NO LONGER I N THE HANDS
OF FACEBOOK

MR. VAN DALSEM  THAT' S CORRECT. I T
COULD BE - -

THE COURT: SO | CAN T DO THAT.

MR. VAN DALSEM | T COULD BE RETURNED TO
FACEBOOK

THE COURT: OH, I N OTHER WORDS, YOU WOULD
WANT ME TO HAND THE CONSI DERATI ON BACK TO FACEBOOK
W TH DI RECTI ONS?

MR. VAN DALSEM OR YOU SI MPLY HAVE THE
SPECI AL MASTER DO WHAT FACEBOOK WOULD HAVE
OTHERW SE DONE HAD | T NOT BEEN ORDERED TO TURN THE
CONSI DERATI ON - -

THE COURT: SEE, FACEBOOK RUNS THE RI SK,
| F 1 TS CONSI DERATI ON COMES BACK TO I T, THAT AN
ARGUMENT COULD BE MADE THAT IT'S NO LONGER I N
KEEPI NG W TH MY JUDGMENT, IT'S PUT I TSELF IN A
POSI TI ON WHERE SOMETHI NG HAS BEEN RETURNED TO I T,
THAT M GHT LOOK LI KE A RECI SSI ON OF SOME SORT.

SO |I'"M LOOKI NG FOR WHAT YOUR POSITION | S
Gl VEN THE FACT THAT THE CONSI DERATION IS I N THE
HANDS OF THE MASTER.

MR. VAN DALSEM  WHAT QUI NN, EMANUEL

SUGGESTS BE DONE |I'S THAT AN ORDER | SSUE DI RECTI NG
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THE MASTER TO | SSUE A CHECK JOI NTLY PAYABLE TO
QUI NN, EMANUEL AND THE FORMER CLI ENTS AND TO TURN
| T OVER TO EI THER OF US.

THE COURT: WELL, THAT'S WHAT | HEARD YOU
TO SAY, AND THAT'S WHY | WAS TRYI NG TO MAKE SURE
THAT -- | THOUGHT YOUR POSI TI ON WAS THAT CONNECTU
AND | TS FOUNDERS AGREE W TH THAT.

MR. VAN DALSEM  THEI R PAPERS MAKE CLEAR
THAT THEY AGREE THAT SOME PORTI ON OF THE SETTLEMENT
PROCEEDS SHOULD BE SET ASIDE TO SECURE THE FEE
CLAI M

| DON'T THI NK THEY' VE AGREED TO A
PARTI CULAR PROCEDURE TO ACCOMPLI SH THAT.

THE COURT: SO THEY DON' T AGREE?

| MEAN, EITHER YOU DO OR YOU DON' T. DO
YOU AGREE?

MR. BARRETT: YOUR HONOR, WE DON' T AGREE,
CERTAI NLY, THAT THE WHOLE AMOUNT OF THE SETTLEMENT
PROCEEDS SHOULD BE SUBJECT TO THAT PROCEDURE.

THE COURT: WELL, COULD -- DO THE TWO OF
YOU AGREE ON AN AMOUNT?

MR. BARRETT: | DON'T THI NK WE DO, YOUR
HONOR.

THE COURT: SO THAT LEAVES ME I N A

POSI TI ON OF NOT HAVI NG AN AGREEMENT, NOT HAVI NG AN
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AMOUNT, HAVI NG MY MASTER HOLD ON TO FUNDS, AND I T
DOES SEEM TO ME THAT I F | CAN TAKE NO ACTI ON THAT
WOULD BE IN THE FORM OF AN ADJUDI CATI ON OF THE
PROPER PERCENTAGE, |IT SOUNDS TO ME LI KE MY ORDERI NG
THE MASTER TO EI THER HOLD I T OR TO I NTERPLEAD I T
ARE THE TWO OPTI ONS THAT ARE VI ABLE.

MR. VAN DALSEM  THERE'S A THI RD OPTI ON.

THE COURT: WHAT'S THAT?

MR. VAN DALSEM THE THIRD OPTION | S THE
REASON WE HAVE NOT BEFORE THE TRI PLE A I N NEW YORK
TO SEEK SOME RELI EF |I'S THAT WE' VE HAD NO PANEL
BEFORE WHOM TO GO BEFORE.

AND THE TRI PLE A RULES REQUI RE THAT TO
SEEK | NTERI' M RELI EF, YOU HAVE TO HAVE A PANEL
CONSTI TUTED OR THE PARTI ES HAVE TO AGREE.

THAT PANEL HAS EI THER BEEN CONSTI TUTED OR
| S ABOUT TO BE CONSTI TUTED

WE COULD SI MPLY LEAVE THE SETTLEMENT
CONSI DERATI ON FROM FACEBOOK W TH THE SPECI AL MASTER
FOR SOME PERIOD OF TI ME, 30 OR 60 DAYS, AND IN THE
| NTERI' M, QUI NN, EMANUEL WOULD GO TO THE ARBI TER
PANEL AND ASK FOR AN ORDER DI RECTI NG HOW MUCH OF
THAT SHOULD BE SEQUESTERED

THE COURT: YOU MAY GET THAT, YOU MAY

NOT.
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| T MEANS THAT YOU RE ASKI NG ME TO STAY
THE | MPLEMENTATI ON OF THE JUDGMENT PENDI NG
ARBI TRATI ON PROCEEDI NGS.

MR. BARRETT: YEAH, YOUR HONOR. I WANT
TO BE VERY CLEAR ON THAT.

CONNECTU AND THE FOUNDERS WOULD
STRENUOUSLY OBJECT TO CONSI DERATI ON FLOW NG OUT OF
THE SPECI AL MASTER' S HANDS TO FACEBOOK AND NOT TO

US.

IF I T"S GO NG TO HAPPEN, | T SHOULD BE, I T

SHOULD BE MUTUAL. | T SHOULD BE | N BOTH DI RECTI ONS

| THI NK THE REASON THAT THI S PROBLEM
AROSE -- COUNSEL REFERRED TO ASKI NG FOR AN ORDER
FROM THE TRI PLE A PANEL.

THAT CERTAI NLY WOULD BE POSSI BLE, BUT |
DON' T THI NK WE KNOW WHEN THAT' S GOl NG TO HAPPEN.

THE FACT IS THAT THEY COULD HAVE GONE TO
COURT | N NEW YORK. NEW YORK COURTS HAVE THE
AUTHORI TY TO | SSUE | NTERI M ORDERS I N Al D OF
ARBI TRATI ON.  THEY HAD SI X MONTHS.

THEY WERE I N FRONT OF A JUDGE. JUDGE
LOWE, |'M SURE, WOULD HAVE CONSI DERED THI'S HAD I T
BEEN RAI SED. THEY DI DN' T DO THAT.

SO WHEN COUNSEL TALKS ABOUT THE -- WHEN

MR. VAN DALSEM TALKS ABOUT THE NORMAL COURSE, THE
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NORMAL COURSE | S THAT THE, THAT THE LAWYER SHOULD
SHOULD NOT HAVE PUT -- SHOULD NOT BE PUTTI NG THI S
COURT IN THI'S POSI Tl ON.

THE CARROLL CASE TELLS US THAT.

AND HAVI NG NOT DONE | T WHEN THEY HAD THE
OPPORTUNITY TO DO IT, I THINK I F YOU RE GOl NG TO
RELEASE CONSI DERATI ON TO FACEBOOK, YOU SHOULD
RELEASE THE CONSI DERATI ON ON THE FOUNDERS' SI DE AND
THE PROCEEDI NGS CAN GO FORWARD I N NEW YORK | N
WHATEVER FORUM IS, | S APPROPRI ATE

| N ADDI TI ON, AGAIN, | COME BACK TO YOUR
HONOR EXPRESSI NG SOME CONCERN ABOUT, WOULD FACEBOOK
BE PROTECTED I N THI S PROCESS?

WE SUGGESTED | N OUR PAPERS THAT THE COURT
COULD | SSUE AN ORDER THAT SAYS THAT FACEBOCK,

HAVI NG, HAVI NG PROVI DED THE CONSI DERATI ON TO THE
SPECI AL MASTER, | S ABSOLVED OF THE LI EN.

| DON' T KNOW | F THAT WOULD BE EFFECTI VE
UNDER THE CARROLL CASE OR NOT, BUT CERTAI NLY THEY
HAVE DONE WHAT YOU ORDERED THEM TO DO.

OR, SECONDLY, AS | | NDI CATED, THI S
REALLY -- TO THE EXTENT FACEBOOK HAS ANY SUCH
PROBLEM, IT IS A PROBLEM THAT ARI SES FROM THEI R
DRAFTI NG OF THE TERM SHEET.

THE TERM SHEET -- WHATEVER MAY BE THE
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NORMAL COURSE, IF A PARTY IN FACEBOOK'S POSI Tl ON
WANTS TO PROTECT | TSELF, THEY CAN PUT I N THE
SETTLEMENT AGREEMENT, WE'RE GOl NG TO MAKE THE CHECK
PAYABLE TO PARTY AND LAWER

THE COURT: BUT THAT'S MY POI NT. | DON' T
KNOW VWHY WE' RE TALKI NG ABOUT FACEBOOK ANY LONGER
I T"S MY PROBLEM

THE MONEY THAT YOU RE EXERCI SI NG A LI EN
OVER I'S NOT I N THE HANDS -- I T'S NO LONGER I N THE
HANDS OF FACEBOOK. I TS IN THE HANDS OF THE COURT.

AND SO WHAT I'M TRYI NG TO DO IS TO FI GURE
OuUT A WAY TO | MPLEMENT THE JUDGMENT W TH SOMEONE
STANDI NG BEFORE | T ARGUI NG THAT, | HAVE A
CONTRACTUAL LI EN THAT I'M ASSERTI NG AGAI NST THE
PERSON WHO WAS RECEI VI NG THE MONEY THAT | S BEI NG
HELD I N COURT.

AND FACEBOOK | S CONCERNED TO MAKE SURE,
LEGI TI MATELY, THAT NO ONE COMES BACK TO I'T AND
ASSERTS THAT, YOU DIDN' T DO THE RI GHT THI NG I N THE
FACE OF THE LI EN THAT | S BEI NG ASSERTED.

AND I CAN'T -- |I'"M NOT GOl NG TO MAKE AN
ADJUDI CATI ON ABOUT THAT BECAUSE THAT | SSUE | S NOT
BEFORE ME.

WHAT |I'"M GOING TO DO IS TO TRY AND FI GURE

OUT HOW TO HANDLE THE PROBLEM THAT IS BEI NG
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PRESENTED BY THI S LI EN THAT | S BEI NG ASSERTED
AGAI NST FUNDS BEI NG HELD BY THE COURT THAT WOULD BE
RELEASED I N THE | MPLEMENTATI ON OF THE JUDGMENT.

AND W TH AN OBJECTI ON BY CONNECTU TO THAT
BEI NG RELEASED IN ANY FORM, LET ALONE I N A JOI NT
FORM | T SEEMS TO ME THAT THE QUESTI ON | ASKED
ABOUT ORDERI NG THE MASTER TO | NTERPLEAD THE FUNDS
WOULD THEN -- ALTHOUGH I T'S A DUAL ADJUDI CATI ON AND
| UNDERSTAND THAT CONCERN, THE POI NT OF THE
COMPLAI NT I N | NTERPLEADER THAT | WOULD ORDER THE
MASTER TO FILE I'S TO SAY, ALL RIGHT, HERE'S THE
MONEY, WAI TI NG FOR THE STAKEHOLDERS TO FI GURE OUT
AMONG THEMSELVES -- | MEAN THE CLAI MANTS TO FI GURE
OUT, I N SOME ADJUDI CATION -- | T DOESN' T HAVE TO BE
| N THE | NTERPLEADER ACTION | TSELF, | T COULD HAPPEN
OUTSI DE OF THAT -- WHERE THOSE FUNDS GO AND WOULD
COME TO THE COURT I N DUE COURSE FOR THAT.

| WOULD NOT HAVE PUT ElI THER OF YOU I N ANY
POSI TI ON THAT WOULD BE OF DI SADVANTAGE UNDER THOSE
Cl RCUMSTANCES BECAUSE OF NECESSITY, | T SOUNDS LI KE,
BOTH OF YOU RECOGNI ZE THAT YOU HAVE THE OBLI GATI ON
TO LI TI GATE THAT | SSUE .

| F YOU ARE SUCCESSFUL | N ARBI TRATI ON I N
COM NG UP W TH SOME | NTERI M RELI EF, THAT' S

SOMETHI NG THAT COULD BE PRESENTED TO THE
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| NTERPLEADER JUDGE -- | T MGHT BE ME, |I'T M GHT BE
SOMEONE ELSE -- BECAUSE THEN THERE IS NO CONFLI CT
BETWEEN THE CLAI MANTS AND THE PART THAT IS I N
DI SPUTE WOULD REMAI N FOR LATER ADJUDI CATI ON.

| WANT TO GI VE THI S MORE THOUGHT. | JUST
WANTED TO AIR I T SO THAT | COULD SEE WHAT YOUR
RESPECTI VE POSI TI ONS WOULD BE.

I * M RUNNI NG OUT OF TI ME HERE. ARE THERE
ANY FI NAL - -

MR. VAN DALSEM COULD | SPEAK VERY
BRI EFLY JUST | N RESPONSE TO MR. BARRETT' S COMMENT?

THE COURT: SURE.

MR. VAN DALSEM WE DIDN' T GO RUN | NTO
COURT IN NEW YORK ON A TRO, AND IT WOULD HAVE BEEN
| NAPPROPRI ATE TO DO SO, BECAUSE ANY JUDGE WOULD
HAVE LOOKED AND SAI D, WHAT'S THE | RREPARABLE HARM?
YOU KNOW THE SPECI AL MASTER' S REPORT | S ACTUALLY
SUGGESTI NG THAT I T GO I NTO A TRUST AND WE DON' T
KNOW WHAT JUDGE WARE | S GOI NG TO DO. YOU SHOULDN' T
HAVE -- COME BACK TO US IF THIS | S A REAL PROBLEM

WE WOULD HAVE BEEN OUT OF A TRO
PROCEEDI NG I N FI VE M NUTES.

| THI NK, Gl VEN THE UNI QUE CI RCUMSTANCES
THAT PRESENT THEMSELVES TO THE COURT, THE

| NTERPLEADER ACTION IS A GOOD SOLUTI ON AND ONE THAT
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WOULD CERTAI NLY PROTECT QUI NN, EMANUEL'S | NTEREST
AND THE CONNECTU PARTI ES' | NTEREST AT THE SAME
TI ME, AND WE THI NK THAT IT'S A WORKABLE SOLUTI ON.

| F WE CAN THEN EI THER CONSENSUALLY WORK
SOMETHI NG OUT OR WE OBTAI N AN ORDER FROM THE
ARBI TER PANEL AS TO WHAT TO DO W TH THOSE FUNDS,
THEN WE CAN DEAL - -

THE COURT: WELL, |'M JUST THI NKI NG ABOUT
I T. OF COURSE, CONNECTU WOULD ARGUE THAT IT IS --
I T"S NOT AN | MPLEMENTATI ON OF THE AGREEMENT BECAUSE
THE AGREEMENT PROVI DES THAT | T WOULD RECEI VE, NOT
| T WOULD PLACE | NTO COURT.

MR. BARRETT: THAT'S EXACTLY RI GHT, YOUR
HONOR. YOU' RE TYI NG UP ALL OF THE MONEY FOR A FEE
THAT I'S ONLY A VERY LI M TED PART OF I T.

AND PARTI CULARLY | F FACEBOOK | S GETTI NG
THE CONNECTU STOCK, WE DON' T THI NK THAT THAT'S
FAI R.

AND, I N FACT, THE QUI NN RETAI NER SAYS
THAT THE LI EN SHALL BE FOR THE PURPOSE OF SECURI NG
OUR ATTORNEYS' FEES, AND WHAT THEY' RE -- WHAT THE
NET EFFECT IS, IS THAT THEY'RE -- IS THAT THEY' RE
SEQUESTERI NG 100 PERCENT OF THE JUDGMENT, OR THE
SETTLEMENT, TO PROTECT ONLY A VERY SMALL PORTI ON

AND THAT'S NOT EVEN CONSI STENT WTH THEIR, W TH
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THEI R OWN CONTRACT.

SO IT'S REALLY Gl VI NG THEM LEVERAGE THAT
SHOULDN' T EXI ST, EVEN UNDER THEI R OWN CONTRACT, TO,
YOU KNOW FORCE US TO NEGOTI ATE | F WE WANT TO GET
THAT, THAT SETTLEMENT PROCEEDS OUT.

AND THAT'S WHY | SAY | T WOULDN' T HAVE
BEEN A TRO PROCEEDI NG I N NEW YORK. | T WOULD HAVE
BEEN A PROCEEDI NG TO SAY HOW MUCH IS OUR LI EN
WORTH, BECAUSE THI S COURT OR THI S ARBI TRATI ON PANEL
IS THE, I'S THE PROPER JURI SDI CTI ON TO DECI DE THAT,
AT LEAST ON A TEMPORARY BASI'S, AND THAT 1S,
THI NK, SOMETHI NG THAT THEY COULD HAVE DONE

MR. VAN DALSEM  WHI CH, YOUR HONOR,
BRI NGS ME FULL CI RCLE BACK TO OUR SUGGESTI ON, WHI CH
IS WE DON' T SEEK TO SEQUESTER ALL THE MONEY. WE
SEEK TO SEQUESTER THAT WHI CH | S NECESSARY TO SECURE
OUR CLAI M

THE COURT: HOW MUCH | S THAT?

MR. VAN DALSEM | DON'T WANT TO SAY A
NUMBER ON THE RECORD, PLUS THERE ARE SOME
COMPLI CATI ONS Gl VEN THE VARI OUS TYPES OF
CONSI DERATI ON.

BUT THE POI NT IS THAT I F THE PAYMENT
| NSTRUMENTS ARE | SSUED JOI NTLY, THAT ElI THER THEN

RESULTS I N A NEGOTI ATI ON AND A RESOLUTI ON, OR AN
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ADJUDI CATI ON BY THE PROPER FORUM, WHI CH | S THE
| NDEPENDENT ACTI ON.

THE COURT: | UNDERSTAND YOUR POSI TI ON.

MR. CHATTERJEE, ANY FI NAL WORDS BEFORE |
CLOSE THI S?

MR. CHATTERJEE: YES, YOUR HONOR, JUST A
FEW FAI RLY BRI EF REMARKS.

YOUR HONOR ASKED SOME QUESTI ONS AND |
BELI EVE MR. BARRETT DI SCUSSED SOME | SSUES
ASSOCI ATED W TH, NUMBER ONE, JURI SDI CTI ON; AND
NUMBER TWO, THE TRANSFER OF OWNERSHI P OF CONNECTU
TO FACEBOOK

W THOUT GOl NG | NTO THE DETAI L BECAUSE |
KNOW TI ME | S TI GHT, THERE ARE TWO CASES THAT 1'D
LI KE YOUR HONOR TO TAKE A LOOK AT. THEY BOTH ARE
BANKRUPTCY CASES.

I N ONE | NSTANCE THE BANKRUPTCY
PROCEEDI NGS | NVOLVED THE TRANSFER OF, ESSENTI ALLY,
THE ASSETS OF A COMPANY AND AN EFFORT TO STOP THAT
AS PART OF THE APPEAL, AND THE NI NTH CI RCU T RULED
ON THAT SPECIFIC I SSUE, WHICH | S QUI TE ANALOGOUS TO
THE ONE, AND IN THE WAY -- |IT RULED ON IT IN THE
WAY THAT FACEBOOK | S ADVOCATI NG.

THAT CASE IS, IS CALLED I N RE: RAI NS.

I TS A 2005 NINTH CI RCUI T CASE, 428 F. 3D 893.
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AND THEN THERE'S AN EARLI ER CASE THAT
ALSO HAS MANY RELATED | SSUES THAT IS WORTH TAKI NG A
LOOK AT, AND I T I NCLUDES THE STATEMENT, "A PARTY
WHO CHOSES TO APPEAL BUT FAILS TO OBTAIN A STAY OR
| NJUNCTI ON PENDI NG APPEAL RI SKS LOSI NG I TS ABILITY
TO REALI ZE THE BENEFI T OF A SUCCESSFUL APPEAL."

| THI NK THAT' S SELF- EXPLANATORY AS TO WHY

| T COULD BE RELEVANT HERE. THAT IS GEMM LL VERSUS

ROBI SON, 557 F.2D 179. THAT'S A NINTH CI RCUI T CASE
FROM 1977.

THE FI NAL REMARK, YOUR HONOR, | T WAS VERY
| NTERESTI NG TO HEAR MR. BARRETT' S COMVENTS ABOUT
WHAT QUI NN, EMANUEL COULD HAVE OR SHOULD HAVE DONE
I N NEW YORK, | N THE NEW YORK SUPREME COURT
ASSOCI ATED W TH THI S JUDGMENT, BECAUSE YOUR HONOR
ASKED AN | MPORTANT QUESTI ON OF MR. BARRETT W TH
RESPECT TO THE ORDER TO SHOW CAUSE.

THE ORDER TO SHOW CAUSE WAS | SSUED
SEPTEMBER 19TH. THI' S HEARI NG | S ROUGHLY SI X WEEKS
LATER.

NOW THEY CAN COME | N AND SAY QUI NN
EMANUEL DI D NOT DO THESE THI NGS AND THEY HAD ALL
THE TIME IN THE WORLD TO DO I T.

BUT THE ONE THI NG THAT DI DN' T HAPPEN

BETWEEN SEPTEMBER 19TH AND TODAY IS, DESPI TE THE
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VOLUMES, THE DOZENS OF PAGES OF PLEADI NGS THAT HAVE
BEEN ENTERED I N THI S CASE SI NCE WE FILED THE MOTI ON
TO ENFORCE, THEY DIDN' T FILE A MOTION FOR A WRIT.

THEY DI D NOT ASK THE NI NTH CIRCU T TO
| NTERVENE AND STOP THI S PROCEDURE FROM GOI NG
FORWARD, AND | THI NK YOUR HONOR WAS ABSOLUTELY
RI GHT TO ASK THAT QUESTI ON.

AT THI'S POl NT, EIGHT MONTHS AFTER WE
SETTLED THE CASE, WE'RE ENTI TLED TO THE VALUE WE
BARGAI NED FOR, AND WE ASK YOUR HONOR TO DO EXACTLY
WHAT YOU SAID I N THE ORDER TO SHOW CAUSE, W TH THE
ONE EXCEPTI ON OF FOLLOW NG WHAT | BELI EVE YOUR
HONOR' S GOl NG TO DO W TH RESPECT TO THE
CONSI DERATI ON FACEBOOK PAID I'N, AND THAT IS TO HOLD
I T I N SOVE WAY | N ABEYANCE UNTIL THE QUI NN
EMANUEL/ CONNECTU FOUNDERS' DI SPUTE IS RESOLVED TO
FI GURE OUT HOW THOSE FUNDS SHOULD BE ALLOCATED

THANK YOU, YOUR HONOR.

MR. VAN DALSEM YOUR HONOR,
MR. GARTEI SER POl NTED OUT SOMETHI NG | FORGOT TO
MENTI ON, JUST VERY BRI EFLY.

THE COURT: SURE.

MR. VAN DALSEM | N OUR BRI EF ON PAGE 7,

THERE'S A CI TATION TO A CASE CALLED BROWN VERSUS

SUPERI OR COURT. I TS A 2004 CASE.
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AND THE QUOTE, WHICH | S I N THE BRI EF,
SAYS, QUOTE, "IT M GHT WELL CONSTI TUTE A DENI AL OF
SUBSTANTI AL JUSTI CE AND, THEREFORE, AN ABUSE OF
DI SCRETI ON FOR THE TRI AL COURT TO DI RECT PAYMENT OF
THE JUDGMENT PROCEEDI NGS TO THE FORMER CLI ENT
W THOUT Gl VI NG THE FORMER ATTORNEY A FAIR
OPPORTUNI TY TO FI RST LI TI GATE THE VALIDITY OF HI S
LI EN CLAIM I N A SEPARATE ACTI ON. "

SO THERE I'S, THERE | S AUTHORI TY DI RECTLY
ON POl NT UNDER CALI FORNI A LAW FOR WHAT WE ARE
ASKI NG FOR, WHI CH | S PROTECTI ON FROM THE TRI AL
COURT, NOTW THSTANDI NG THE CARROLL COURT' S
ADMONI TI ON THAT THI S SHOULD ALL BE LI TI GATED IN A
SEPARATE FORUM

THE COURT: VERY WELL. | CONTI NUE TO
APPRECI ATE THE DI FFI CULTY OF THE LEGAL | SSUES THAT
THI' S CASE PRESENTS AND THE -- AND | ALSO APPRECI ATE
THE ADVOCACY THAT YOU VE ALL PRESENTED TO ME.

| WANT TO THANK, AGAIN, ON THI S RECORD,
MR. FI SHER, THE MASTER, WHO | S PRESENT HERE.

HE HAS PROVI DED THE COURT W TH AN
OPPORTUNI TY TO | MPLEMENT THE JUDGMENT BY
SAFEGUARDI NG THE ASSETS.

| N TODAY'S VOLATI LE ECONOM C CLI MATE, 1'M

HAPPY THAT THAT'S NOT AN | SSUE THAT | S BEFORE THE
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COURT AS TO WHETHER OR NOT THE PROCEEDS PUT IN HI'S
HANDS HAVE BEEN ADEQUATELY SAFEGUARDED.

| KNEW I N APPOI NTI NG HIM, THAT | HAD A
PERSON WHO WOULD BE M NDFUL OF THE SECURI TY OF
THOSE, OF THOSE PROCEEDS, AND SO | WANT TO THANK
HI M ON THI' S RECORD FOR HI S CONTI NUED SERVI CE.

AND SO I WLL -- MY INTENT IS TO ACT AS
QUI CKLY AS | CAN.

WHAT | WANTED TO SIGNAL TO THE PARTIES | S
MY SENSITIVITY TO THE ARGUMENT THAT | AM ACTING I N
EXCESS OF MY JURI SDI CTI ON.

| DON' T BELI EVE SO, AND FOR THAT REASON
WOULD | NTEND TO Gl VE A VERY SHORT PERI OD OF TI ME
BEFORE WHATEVER | MPLEMENTATI ON | ORDER WOULD TAKE
PLACE, AND AT THE SAME Tl ME, SUFFI CI ENT TI ME, I N MY
VIEW TO ALLOW THE PARTIES TO MAKE THE CASE BEFORE
THE CIRCUI T THAT | AM ACTI NG I N EXCESS OF MY
JURI SDI CTI ON, TO SEEK SOME DI RECTI ON FROM THAT
COURT TO THI'S COURT AS TO WHETHER I T SHOULD STAY
| TS HAND SO AS TO ALLOW THE NI NTH CI RCUI T TO DEAL
WTH THIS I N A MORE COMPLETE FASHI ON

SO |I'LL PUT PEN TO PAPER HERE | N SHORT
ORDER, AND MY STAFF HAS DONE A VERY GOOD JOB UP TO
NOW OF ALERTI NG YOU TO WHEN THE ORDER HAS | SSUED SO

THAT YOU CAN LOOK ON-LINE AT I T AND TAKE WHATEVER
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APPROPRI ATE ACTI ON YOU WANT TO TAKE W TH RESPECT TO
I T.

THANK YOU ALL.

MR. BARRETT: THANK YOU, YOUR HONOR.

MR. CHATTERJEE: THANK YOU, YOUR HONOR.

( WHEREUPON, THE PROCEEDI NGS I N THI S

MATTER WERE CONCLUDED. )
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