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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

STEPHANIE LENZ
Plaintiff,
V.
UNIVERSAL MUSIC CORPORATION,
UNIVERSAL MUSIC PUBLISHING, INC.
AND UNIVERSAL MUSIC PUBLISHING
GROUP

Defendants.

Case N05:07<cv-03783JF

ORDER DENYINGCROSSMOTIONS FOR
SUMMARY JUDGMENT

[re: dkt. entries 390, 395]

Plaintiff Stephanie Lenz (“Lenz”) and Defendants Universal Music Colipatdiniversal

Music Publishing, Inc., and Universal Music Publishing Gr@gllectively,“Universal”) each

move for summary judgment. The Court has considered the briefing, the admissibiee\ahel

theoral argument presented at the hearing on October 16, Fait2hereasons discussed below,

the motions will be denied.

I. BACKGROUND

The facts giving rise to this action are undispuecept as noted otherwis©n February 7

2007, Lenz videotaped her young children in her family’s kitchdre sbng “Let's Go Crazy” by

the artist known as “Prince” played in the background. During the g, 'sson is shown
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walking with the aid of a pustey and “dancing’to the song.Lenz can be heard asking, “what dg
you think of the music?” On February 8, 200&nz uploaded the twenty-nine second video to
YouTube.com (*YouTube”), a popular Internet video hosting site. She titled the video Geet’'s
Crazy #1.”

Universal is a music publishing company that administers composition copydghts f
hundreds of songwriters. In 2007, Universal administered copyrights for Prinoeersal
monitored YouTube regularly for unauthorized use of Prince’s works. Universatisohbasiness
affairs Robert Allen (“Allen”), assigned the task of monitoring YouTube to Sean Johnson
(“Johnson”). Johnson entered the titles of the most popular Prince songs into the YouTaibe
field, reviewingeach returnedgideoto determine whether itsed one or more of the songs in an
unauthorized or infringinghanner If it did, Johnson included the video oneanovallist. The
removal lists subsequepntiveresent to YouTube with a requehbtt the identified/ideos be
removed from the YouTube site.

After reviewing Lenz’s video, Johnson included it onttercurrent removal list. Allen

instructed another Universal employee, Alina Moffat (“Moffatt) transmit the list to YouTube vig

email. On June 4, 2007, Moffat incorporated the list m&tandar@mail formatthat Universal
used when requesting that YouTube remadeosthat Universal considered infringing. She sel
theemail (hereinafter Takedown Notic8 to copyright@youtube.com, amail addresglentified
in YouTube’s Terms of Service as intended solehthe purpose of receiving notifications of
claimed infringement under the Digital Millennium Copyright K&MCA”) , 17 U.S.C. § 512.
On June 4, 2007, YouTulsert Lenz an emaihotifying her tfat it hadremoved hefLet’s
Go Crazy #1” video in response to Universal's accusation of copyright infringemeunt ulge
advised Lenz of the DMCA counter-notification procedures and warndtdteepeated incidents
of copyright infringement could lead to the deletion of her account and all of hed pates. On
June 7, 2007, Lenz sent YouTube a DMCA counter-notRecause thatounter-notice did not
contain all of the elements requiredder 17 U.S.C. 8 512(g), YouTube did not restore the vide
its websiteat that time Lenz then retained counsel, who helped her send YouTube a second

counter-notice on June 27, 200hatcounter-notice asserted that the video constituted fair us
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“Let's Go Crazy.” YouTube restored the video to its sitamid-July 2007. The video was down
for approximately six weeks. As of the date of this order, the video has been viewed on You
more than 1.2nillion times.

Lenz filed the present action against Universal in July 2007. Her operative setamed
complaint asserts a single claim for misrepresentation pursuant to 17 U.S.C.)8§ Bb#{fshe and
Universal seek summary judgment with respect to that claim.

IIl. LEGAL STANDARD

A motion for summary judgment should be granted if “there is no genuine dispataras
material fact and the movant is entitled to judgment as a matter 6f Fad. R. Civ. P. 56(akee
alsoAnderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986). The moving party bears
the initial burden of informing the Court of the basis for the motion and identifying thergorti
of “depositions, documents, electronically stored information, affidavits or demhex,attipulations
(including those made for purposes of the motion only), admissions, interrogatesrsrs other
material$ that demonstrate the absence of a triable issue of material fact. Fead. R. C
56(c)(1)(A);see alscCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). If the moving party meg
this initial burden, the burden shifts to the non-moving party to present specific factagtitay
there is a genuine issue for tridelotex 477 U.S. at 324A genuine issue for trial exists if the
non-moving party presents evidence from which a reasonable jury, viewing the evidémeéght
most favorable to that party, could resolve the material issue in his or her faaerson477 U.S.
242, 248-49Barlow v. Ground943 F.2d 1132, 1134-36 (9th Cir. 1991).

1. DISCUSSION

The DMCA limits service providers’ liabilityfor infringement of copyright by reason of t
storage at the direction of a user of material that resides oteansys network controlled or
operated by or for the service provider.” 17 U.S.C. 8 512(c)(1). This “safe harbor’igmovis
applies if the service provider meets certain requirements andyege&waing a'notification of
claimed infringement,“respondsexpeditiously to remove, or disable access to, the material th
claimed to be infringing or to be the subject of infringing activity.” 17 U.S.C. § §13(€). To

be effective, a notification of claimed infringement sent to the service growidstincludeinter
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alia “[a] statement that the complainipgrty has a good faith belief that ugeghe material in the
manner complained of is not authorized by the copyright owner, its agent, or thellaw.'S.C. §
512(c)(3)(A)(v)(emphasis added). t person whd&knowingly materially misepresentsinder this
section . . that material or activity is infringing” may be liable for resultotgmages incurred by
the alleged infringer. 17 U.S.C. 8 512(Tjo be recoverable, the damages must be “incuryetthe
alleged infringer . . . who is injured by such misrepresentation, as the resulsefttoe provider
relying upon such misrepresentation in removing or disabling accessnatéeal or activity
claimed to be infringing.”ld. Lenz claims that Universal'Bakedown Noticavas a‘notification of
claimed infringemeritpursuant to the DMCAthat itconstituted a knowing, material
misrepresentation that her video infringed Prince’s copyragidthat she incurred damages as a
result of YouTube’s removal of her video from its site.

A. Applicability of the DMCA

As an initial matterthe parties dispute whether the DMCA appéeallin this case. As
noted above, the DMCA imposes liability upon “[a]ny person who knowingly materially
misrepraentsunder this section. . that material or activity is infringing.” 17 U.S.C. 8 512(f)
(emphasis added). Lenz asserts that Universal’'s Takedown Notice wadiedtati of claimed
infringement” under § 512 and thus that any material misrepresentations contaiagtwiese
made “under this section,” that is, under the DMCA. Universal contendsstiiakedown Notice
did not constitute a “notification alaimedinfringement” under 8 512 and thus tlaaty
misrepresentations contained therein cannot give rib®MGA liability.

As relevant hereYouTube’s Terms of Use required that DMCA procedures be used to
request removal of videos from YouTubékt. Entry 398, Miksch DeclEx. N (Terms of Use), §
8. The Terms of Useummarizedhe DMCA’s provisions governing notification of copyright
infringement and stated that such notifications should be sent to YouTube’s designateghCop

Agent. Id. The Copyright Agent’s email address vgagenas: copyright@youtube.conhd.

! Although Universalater enteed into a contract with YouTube that granted Universal contrac
rights with respect to removal of videos, Universal did maehany such contractual rights at the
time that it sent the Takedown Notice. Dkt. Entry 456, Miksch Decl., Ex. FF (Uniwéosdltibe
contract effective June 28, 2007); Ex. Q2 (Allen Depo) at 72:4-13.
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Notably, the Terms of Use stated that only DMCA notices should be sent to the Gbpgent,
and that any other communications should be directed to YouTube customer service throug}
http://www.google.com/support/youtubéd.

Universaldoes not dispute that its Takedown Notice complied with these provisidnsag
sent to the email address designated for receipt of DMCA notifications yriigiojpinfringement.
However,it asserts thats Takedown Notice complied with YouTube’s Terms of Use — and thu
with the DMCA-only because YouTubeequired such compliance. Universal points out timat

Takedown Noticalsocontained the following language:

This email does not constitute a waiver of any right to recover damage®adbuyrr
virtue of any such unauthorized activities, and such rights as well as claimsédor ot
relief are expressly retained. In additiony use of YouTuds required notice form
does not indicate we believe that the above referenced copyright infringement is
within the scope of the Digital Millennium Copyright Act (‘DMCA"Dur use of

this form, as required by YouTube, is meant to facilitate YouTube’s removal of the
infringing material listed above armglnot meant to suggest or imply that YouTube’s
activities and services are within the scope of the DMCA safe harbor

Dkt. Entry 398 Miksch Decl, Ex. P. (Takedown Noticef June 4, 2007)emphasis addgd Allen,

who ultimately was responsible for Universal’s notices to YouTube, tektifed he did not believe

that theTakedown Notice was sent pursuant to the DMCA. Dkt. Entry Ki¥@is Decl, Ex. 3
(Allen Depo.) at 78:2-15.

Universal appears to la@guing thatt invoked the DMCA process only because YouTub,
Terms of Use required that the process be utilized to request removal efiblledringing content

andthatbecausdt expressly reserved its rights, tleguestvas notmade“pursuant” to the DMCA.

Universal does not explain why it could not have addressed its concerns with YouTubessTer

Use directly with YouTube as provided in the Terms of Use themselves, nor does ib @wint t
authority suggesting that its subjective intent is relevant tetad adequacy of the Takedown
Notice for purposes of the statute.

Universal also argues that YouTubéneligible forthe protection othe DMCA's safe
harbor provision. Specifically, Universal contends that YouTube’s aetiun uploading, hosting,
and transmitting videos do not constitute “storage at the direction of theagssgpécified irg

512(c)1). Universal acknowledges that the Second Circagheld to the contrary iiacom Int’l,
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Inc. v. YouTube, Inc676 F.3d 19 (2d Cir. 2012)n Viacom the court concluded that YouTube
conversion of videos into a standard display format, playback of videos on “watch” pades,
“related videos” functiormre encompassed within the term “storage at the direction of the use
used in 8 512(c)(1)Id. at 38-39.Universal also acknowledges that the Ninth Cirbas rejected g
similar 8 512(c)(1) challengesserted by Universal UMG Recordings, Inc. v. Shelter Capital
Partners LLC 667 F.3d 1022 (9th Cir. 2011%eed. at 1031-35.However, Universahotes thata
petition for rehearingn banan UMG Recordingemains pending and that tparties have been
directedto submitbriefing on thampact ofViacomin connection with that petition. Universal
suggests that this Court delay resolution of the present cross-motions deartti@gaction byhe
Ninth Circuit

Lenz contends th&iMG Recording$as no bearing on the present dispute because
YouTube was not a defendant in thaseandthat this Coursimply should appl¥iacom While it
is not cleathatUMG Recordingss irrelevant to the present litigation, the Court is not inclined {
stay resolution of the present motioparticularly given the lengthy pendency of this litigation,
based upon themerepossibilty that Universal’s petition for rehearireg banamight be granted In
light of therecord evidence arttie current state of tHaw, the Court concludes that YouTube
gualifies for protection under the DMCA safe harbor and that Universal’'s Takedotiae
constituted a “notification of claimed infringement” under the DMCA.

B. Material Misrepresentation

As discussed abova,notification of claimed infringemesent to a service provider undef

512(c) must includenter alia “[a] statement that theomplaining party has a good faith belief tha
use of the material in the manner complained of is not authorized by the copyright itsvagent,

or the law.” 17 U.S.C. 8 512(c)(@)(v). Universal'sTakedown Noticestatedas follows:

We believe your service is hosting the abosferenced files on its network. These
files are offering video recordings in an interactive streaming format riiabay
musical compositions written by the artist known as Pride. have a good faith
beliefthat the above-described activity is not authorized by the copyright owner, its
agent, or the law.

Dkt. Entry 398, Miksch DeclEx. P. (Takedown Noticef June 4, 2007) (emphasis addeldgnz

asserts that this statemevasa knowing, material misreprestation under 8 512(Because, given
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its procedures for reviewing videos before requesting that they be removed, Urgeeidaiot
have formed a good faith belief that Lenz’s video did not constairtese.

1. Fair Use Doctrine

This Court helcearly in the present litigatiaimata copyright owner must consider fair usg

before proceedingith a takedown noticander the DMCA.:

[1] n order for a copyright owner to proceed under the DMCA with “a good faith
belief that use of the material in the mancomplained of is not authorized by the
copyright owner, its agent, or the law,” the owner must evaluate wheteraterial
makes fair use of the copyright. 17 U.S.C. 8 512(c)(3)(A)Ar).allegationthat a
copyright owner acted in bad faith by issuing a takedown notice without proper
consideration of the fair use doctrine thus is sufficient to state a misratatsn
claim pursuant to Section 512(f) of the DMCA.

Lenz v. Universal Music Corps72 F. Supp. 2d 1150, 1154-55 (N.D. Cal. 2608).

Lenz presentsubstantiabvidence that Universal did not consi@eplicitly whetherher
videomadefair useof Prince’s sondpeforeit sert the Takedown Notice Johnson, the only persol
at Universal who reviewed YouTube videos for violations of Prince’s copyrights;iloles his
practice as follows: “I put a video on the list that embodied a Prince composisomaway if the

— there was a significant use of it, of the composition, specifically if thewsaagecognizable, wa|

in a significant portion of the video or was the focus of the video. Dkt. Entry 452, Miksch Decl.

Ex. R (Johnson Depo.) 60:17-22. He did not put a video on the list if it had only “a second o
of a Prince song, literally a one line, half line of a Prince song,” or ifstskat in a noisy
environment like a bar where the song was playing “deep in the backgrddndt’62:4-10, 63:3-

15. Johnsaos decision to put Lenz’s video on the removal sts basedpon thefactsthat it was

U

(%)

O

r les:

titled “Let’'s Go Crazy #1;"he recognized the song in the background “right off the bat”; the sang

was laud and played through the entire video; and the audio track included a voice asking thg

2 Universal claims that in light of the Ninth Circuittecent discussion of fair useNtonge v. Maya
Magazines, In¢.688 F.3d 1164 (9th Cir. 2012), the question of whether a particular use is
“authorized by law” does not involve consideration of the fair use doctrine. Addydasinse in g
case in which the doctrine was asserted as an affirmative ddtémsgeheld that, “This
affirmative defense presumes that unauthorized copying has occurred, atelad amed at
whether the defendant’s use was faild’ at 1170. Universal argues that if the fese doctrine
does not come into play unless a use is “unauthorized,” then by definition fair use cammot be
“authorized” use for purposes of the DMCA. However, while it does provide some support fq
Universal’s positionMongeis not a DMCA case, antidoes not address the unicgtatutory
language at issue here.
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children whether they liked the musild. at 75:16-76:7, 79:7-20. Johnson made no roerdf fair

useduring his testimonynd gave no indication that he considered fair use before deciding whethe

to place Lenz’s video on the removal lidl.
The guidelines that Allen described when testifying on behalf of Universalible make no

mertion of fair use:

The general guidelines are that when a writer is upset or requests tlatigarti
videos be removed from YouTube that we review the video to ensure that the
composition was the focus of the video and if it was we then notify YouTubthéha
video should be removed.

Dkt. Entry 452, Miksch DeclEx. Q (Allen Depo.) at 61:1-6. In its supplemental response to

Lenz’s requests for admission, Universal admitted that as of June 4, #i®date of the

Takedown Notice — it had not instructed Johnson to consider fair use during his review of YquTul

videos. Dkt. Entry 398, Miksch Decl., Ex. H (Supp. Resp. to RFAS) at 18.

This evidence is sufficient to establish that Universal issu@tkedown Noticavithout

considering fair use. Univealnonetheless contends that although Johnson was not instructed to

and did not consider fair uper se he did consider a number of factors that wouldebevant to a
fair use determinationin general, such factors includél) whether there wastensformative
noncommercial purpose; (2) the nature of the copyrighted work; (3) the amounbatahsality of

the use of the copyrighted work; and (4) the effect on the market for the copyngite 17

U.S.C. 8 107. Johnsdastifiedthat he considered whether Lenz’s video made “significant use

Princés song and whether the song was the “focus” of the vi&s@Dkt. Entry 452, Miksch Decl],

Ex. R (Johnson Depo.) 60:17-22. Universal argues that Johnson’s consideration of these arjd otl

factors relevant to a fair use analyisisufficient to meearequirement that a copyright owner
consider fair use before proceeding under the DMCA. CiliadNinth Circuit’s recent statement
that “[t]he fair use doctrine has been called the most troubleso the whole law of copyright,”
Monge v. Maya Magazines, In638 F.3d 1164, 1170 (9th Cir. 201Pyiversal arguethat
requiring anything morevould be inconsistent with threlatively uncomplicatedeviewprocess
envisioned by this Courtee Lenz572 F. Supp. 2d at 1155.

While it agrees thatequiring a copyright holder to engage ifubh-blown fair use analysis
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prior to sending a DMCA takedown notice would be inconsistent with the remedial purptses|o
statute the Courdisagrees that is sufficient for a copyright holder to consider faittat might be
relevant to a fair use analysisthoutmaking any effort to evaluate the significance of such facts in
the context of the doctrine itselBecause the question of whether somethamgstitutes &ir use is a
“legal judgmenf’ Monge 688 F.3d at 1183, proper consideration of the doctrine must include |at
leastsomeanalysis of the legal import of the fact§he Court concludes thatminimum, for the
reasons discussed at lengthtgprior order,see Lenz572 F. Supp. 2d at 1154-56, a copyright
ownermust make at least an initiassessment as Wwhether the fair use doctrine applies toukse
in question in order to make a good faith representatiorthtbase is not “authorized dgw.”

2. Effect Of Universal’'s Failure To Consider Fair UseDoctrine

Lenz asserts that under the law of the cllsgyersal’sadmittedfailure to consider fair use
before sending its Takedown Notisesufficient to establishability under § 512(f). Universal
disputes this assertion, relying upon the Ninth Circuit’s holdirigpgsiv. Motion Picture Assoc. of
America, Inc. 391 F.3d 1000 (9th Cir. 2004)n Rossj the court held that “the ‘good faith belief’
requirement in 8 512(c)(3)(A)(v) encompasses a subjective, rather than obj¢ahdard.” Id. at
1004. The plaintiff in that case asserted that had the defendant conducted a reasasiigation
into the plaintiff's allegedly offending website, the defendant necesseasiyd have realized that
there was no copyright infringemend. at 1003. The Court of Appealsoncluded that “[a]
copyright owner cannot be liable simply because an unknowing mistakade, even if the
copyright owner acted unreasonably in making the mistake.at 1005. “Rather, there must be ja
demonstration of some actual knowledge of misrepresentation on the part of thehtaynigr.”
Id. In light of Rossj it appears that Universaltsere failure to consider fair ugeuld be
insufficient to give rise to liability under 8§ 512(fl.,enzthus must demonstrate that Universal had
some actual knowledge that its Takedown Notice contained a material misrexresent

This Caurt’s prior order contemplated imposition of 8 512(f) liability upon a showing that
the copyright owner “acted in bad faith by issuing a takedown notice without proper catisider
of the fair use doctrine.Lenz 572 F. Supp. 2d at 1155. A bad faith requirement would be

consistent withRossis subjective standard. However, Lenz points outribdaherthe DMCAnor
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theapplicable case law usthe term “bad faitli Instead both frame the inquiry in terms of
whether theparty that issued the takedown notice had a “good faith belief’ that use of the
copyrighted work was unauthorize8eel?7 U.S.C. 8 512(c)(3)(A)(v) (providing that a notificatig
of claimed infringement sent to the service provider must include “[a] statdimat the
complaining party hasgood faith beliethat use of the material in the manner complained of iS
authorized by the copyright owner, its agent, or the law.”) (emphasis aftesd);391 F.3d at
1004 (discussing the “good faith belief” tegement of 8 512(c)(3)(A)(v))Lenz contends that
Universal could not have formed a good faith belief that her use of Prince’s song \ias unss
because Universal’s takedown procedures ignored the question of fatiresy.

Essentially Lenzas®rtsthat Universal’s procedures for evaluating copyright infringemg
were so deficient that Universalllfully blind ed itselfas to whether any given videaght

constitute fair use:'Willful blindness is tantamount to knowledgeViacom 676 F.3d at 34see

alsoAimster Copyright Litig.334 F.3d 643, 650 (7th Cir. 2003) (“Willful blindness is knowledge,

in copyright law . . . as it is in the law general)y.She argues that showing of willful blindness
would be sufficient to show an absenceyodd faith undeRoss’s subjective standard.

In order to establish willful blindness on the part of a defendant, a plaintiff ntabtigls
two factors: {1) the defendant must subjectively believe that there is a high probability #eit 3
exists and (2) the defendant must take deliberate actions to avoid learthagfatt.” Global
Tech. Appliances, Inc. v. SEB,981 S.Ct. 2060, 2070 (2011)Urider this formulation, a willfully
blind defendant is one who takes deliberate actions to avoid confirming a high proladbility
wrongdoing and who can almost be said to have actually known the criticdl flactat 2070-71.

Addressing the second factor firkgnz preserst evidence, discussed above, that Univers

3 At the hearing, Lenz’s counsel suggested that something less than willful bEndight be
sufficient, arguing that thRossistandard could be met simply by showing that on this record
Universal could not have formed a good faith belief that fair use did not apply, bétavsesal
did not consider fair use at all. However, as noted above, an inadvertent failure tordairside
would be insufficient to impose § 512 liability in lightRbssi Lenz must demonstratesdme
actual knowledge of misrepresentatiom the part of Universal. Since the record is devoid of
evidence that Universal subjectively believed that fair use might appleno’d.video, the Court
concludes that the only other avenue available to Lenz is to show that Universdipwtilihded
itself to the potential application of the fair use doctrine.
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assigned the task of reviewing YouTube postings for infringing uses of Brswey4o a single
person who was not given any information or training about fair Agder of fact could conclude
based on this evidentleat Universal took deliberate act®to avoid learning whether any
particularuse ofone ofPrincés workswas protected bghe fair use doctrine.

However,Lenzdoes not presemvidencesuggestinghat Universal subjectivge believed
eitherthat there was a high probability that any given video might make fair asBraice
composition or that her video in particular made fair use of Prince’s‘tetig Go Crazy’ Lenz
argues that her video was “selfident” fair use and that Universal must have known it constitu
fair use when it sent the Takedown Noti¢dowever, as the Ninth Circuit recently has obsertee
process of making a fair use determination “is neither a mechanistic exercisgestala
undertaking, but a considered legal judgmemidnge 688 F.3d at 1183. A legal conclusibiat
fair use wasself-evident” necessarilwould rest upon an objective measure rather than the
subjective standard required Bpssi Indeed, Universal presents evidence that Lenz herself
initially did not view her claim as involvinigir use SeeDkt. Entry 400, Klaus DeclEx. 1 (Lenz’s
Blog).*

Accordingly, the Court concludes tHagnz is not entitled to summary judgméatsecon
thetheory that Universal willfully blinded itself to the possibility that her video ttated fair use
of Prince’s sog. Nor is Universal entitled to summary judgment, as it has not shown tacked
asubijective belief that there was a high probability that any given video miglet faiakise of a
Princecomposition.Lenz is free to argue that a reasonable actbninersal’s position would hav
understood that fair use was “selfident,” and that this circumstance is evidence of Universal’
alleged willful blindness.Universal likewise is free to argue that whatever the alleged shortco

of its review processiight have been, it did not act with the subjective intent reqbiyegb12(f).

* Plaintiff objects to Universal’s citation to this evidence, asserting that theneliexquiry is what
Universalbelieved, not what Lenz or anyone else believed. This objection is overruled.ffRlai
initial impression that fair use did not apply in this case is relevant to heti@s$leat fair use is sd
“self-evident” that Universal must have known that the doctrine does apply.
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C. Damages

Universal contends that even if its Takedown Noticecdiatain a material
misrepresentation sufficient to give rise to liability under the DMCAoitethelesss entitled to
summary judgment because Lenz cannot demonstrate that she suffered ang.dbemegasserts
that this Court already has held that she was damaged by YouTube’s removalidébein its
order dated February 25, 2010, the @guanted partial summary judgment with respect to a
number of Universal’'s affirmative defenses, includihgversal’'sthird affirmative defense

asserting that Lenz had not suffered any damagke.Court reasoned as follows:

Universal has challenged h#&s claim that her prsuit activities, which included

“time spent reviewing counternotice procedures, seeking the assistancess#lcou

and responding to the takedown notice,” (Pl.’s MSJ), involved actual expense or
economic loss.

Universal does not claim that Lenz did not take these actions or incur any damages i
doing so. As discussed above, the Court concludes that actual expenses or economi
losses of some minimum value are not necessary under the statute. Accordingly,
because there is no genuissue of material fact as to whether Lenz incus@the

damages as defined under the statute, Lenz’s motion will be granted as todlsivers
affirmative defense of no damages.

Lenz v. Universal Music Corp2010 WL 702466, at *11-13 (N.D. Cal. Feb. 25, 2010).

Universal correctly points out that the record is more developed now than it wasiraethg
the Court issued its prior order, and that Lenz’s damages theory has evolved ovéhtiveesal
argueghat on the current record the Court may conclude as a matter of law that Lenzidalino
anydamages recoverable under § 512.

Lenz asserts three categories of damagpess of YouTube’s hosting services astdlling of
her free speech, lost time and resources, and attorneys’ fees and costesp¥ithtdhe first
categoryUniversal submits evidence that YouTud®vices were availabte Lenzat no cosand
thatLenzdid not care that YouTube declined to host her videgeDkt. Entry 400, Klaus Decl.,
Ex. 3 (email) (“I don’t care that YouTwdoesn’'t want to host it. Not like I'm paying them.”).
Lenz states in her declaration tlaata result of the takedown of her video, she recorded videog
her children less frequently, and felt that her freedom to express herselhtkrdeg had been
restricted. Dkt. Entry 392, Lenz Decl., {1 10. She seeks nominal damages for thg chier free

speech rightsHowever, the cases upon which she relies raised challengesdmmengction.

12

Case No. 5:0:¢v-03783JF
ORDERDENYING CROSSMOTIONS FOR SUMMARY JUDGMENT

1%

of



United States District Court

For the Northern District dEalifornia

© 00 N o o0 A W DN P

N N N N N N N NN R PR R R R R R R R
o ~N o 01N DO NN RO OO 00N oYy 01N N RO

For exampleYniguez v. Arizonans for Official Engligs® F.3d 920 (9th Cir. 1995) (en banc),
vacated on other groundS20 U.S. 43 (1997)nvolved a suit by a state employee against the.s
The plaintiffwas awarded nominal damagesenzinvites this Courto extend the reach of such
cases to the caluct of private actors in the DMCA context. However, absent some authority
supporting such an extension, the Court declines the invitation. Accordingly, the Countlesnc
that Lenz cannot demonstrate damages based upon the loss of YouTube’s hosting sdrthees
chilling of her free speech.

Lenz claims that‘In total, | spent at least ten hours before filing this lawsuit on obtainir]
counsel, figuring out how to send — and sending — the first counternotice to YouTube, sendir]
second counternotice to YouTube, and ensuring that my video was restored to YouTube.” [
Entry 392, Lenz Decl., 1 SShe requests that she be compensated for that time at minimum w
although she admittedly did not lose any actual wages. She goes on to state thaif figiosll, of
this work was completed on my personal computer.”

Apparently there is no reportedsethat indicateslefinitively whether Lenz may recover f
the time and resources that she herself expended in attempliagetbier video reinstated under
DMCA'’s counter-notice procedureslniversal argues that Lemzay not recover damages for he
expenditure of her own time and resources, citing the Restatement (Second$,033 625, 549
(1977), for the proposition that pecuniary losanselement of a claim for misrepresentation.
However,it is not clear that the pecuniary loss requirement applies to a statutory abaightor
under the DMCA.Lenz must havencurred at least minimal expenses for electricity to power h
computer, internet and telephone bills, and the like, that potentially could be receverddét 8
512(f). Permitting recovery of such damages would be consistent with this Ceantiésy
conclusion that “[t]he use odhy damagegin the statutelsuggests strongly @gressional intent
that recovery be available for damages even if they do not amountdmhstantial economic

damages.”Lenz 2010 WL 702466, at *10. As the Court has noted, requiring a plaintiff who h

® The holding in another case relied upon by L&i®lps-Roper v. City of Manchest#B8 F.
Supp. 2d 947 (E.D. Mo. Sept. 8, 2010), was reversed and vacated after briefingr@sené
motionswas completedsee697 F.3d 678 (8th Cir. 2012).
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demonstrated a misrepresentation actionabtier the DMCA “to demonstrate in addition not only

that she suffered damages but also that those damages were economic and sulostiahvidiewe
the deterrent effect of the statutdd.

Finally, Lenz claims that she incurred attorneys’ fees fotifigation work done in
responding to the Takedown Notice. Attorney Marciaffdah states in her declaration that she
works for the Electronic Frontier Foundation (“EFF”), that she spent 4.25 hours hedming
respond to the Takedown Notice prioctmmmencement of litigation, and that at her normal bill
rate the fees incurred total $1,275. Dkt. Entry 393, idaff Decl., 1-¥. While thosefees were
pro bongq it is not clear that they cannot form the basis of a damages claimlsgrzpoints to

language in her retainer agreement with E€duiring her to assign any recovery up to the full

amount of the EFF’s fees and expenses. Dkt. Entry 446, Klaus Be@34 (Retainer Agreement).

It may be that Lenz may recover i@ bonofees as aelement of damages if she prevails on he

DMCA claim. The cases cited by the parties are not dispositive on thi€issue.

In summary, the Court concludes that Universal has not established that Leciidgare
from recoveringanydamagesgor her DMCA clam. This ruling is without prejudice @ motion for
judgment as a matter of law under Federal Rule of Civil Procedure 50, if and whenatiachisn

appropriate.
IV. ORDER

For the foregoing reasons, tti®ssmotions for summary judgment are DENIED.

DATED: 1/24/2013

® Universal argues thabunsel'sprelitigation work was so intertwined with the litigation that thel
fees are not recoverable under the Court’s prior ruling that fees incurredyfdrdit are not
recoverable.See Len22010 WL 702466, at *11. Universal does not cite authority holdhaty
“intertwined” fees are not recoverable, and the Court is not prepared to coaoltiue record that
in fact the prelitigation and post litigation fees are so intertwined that the formét beou
unrecoverable under the Court’s prior ruling.
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